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ETHICS - A DAY IN THE LIFE OF AN ATTORNEY
Lecturer: Barry M. Smolowitz, Esq.
Thirty Three Selected Ethics Opinions. Based upon actual inq uires made by the
practicing bar.
Advertising, Solicitation, Principal Law Office Address:
Bar of the City of New York 2014-2 Virtual Law Office
NYSBA 1025 - Virtual Law Office
NYSBA 1039 - Attorney Blogs
NYSBA 1016 - May an attorney advertise to members of an Internet Message
Board?
Letterheads, cards, professional notices & signs:
NYSBA 955 - Of Counsel Relationship with Out of State Attorney.
NYSBA 1028 - Titling of firm on letterhead.
Use of Trade Name:
NYSBA 1021 - Use of “expert” in domain name
NYSBA 1003 - Firm name using initials of first and middle name
NYSBA 1017 - Initials when answering phone or sponsoring a little league
NYSBA 1031 - Use of specialist for a non attorney title by an attorney
NYSBA 1023 - May a NY attorney be Of Counsel to a firm in DC which uses a
Trade Name, when such practice is allowed in DC?

Real Estate:
Short Sales - Duty Owed to Bank - NYSBA 1033
Real Estate Broker Fees - NYSBA 1043
Billing, Retainer:
Bar of the City of NY 2014-3 Charging a client’s CC a disputed amount.
Bar of the city of NY 2015-2 Non Refundable retainers
Social media:
NYCLA 745 - Advising client on use of social media
NYCLA 748 - Linkedin use by attorneys
Criticism of lawyers and/or judges - responses:

Page 5 of 777

NYSBA 1040 - Response to criticism of a judge
NYSBA 1032 - Response to client criticism on attorney ratings site
Medical Marijuana:
NYSBA 1024 - advice to clients
Use of technology in the day-to-day practice of law:
NYSBA 1019 - May an attorney remotely access confidential client files via
computer?
NYSBA 1020 - May an attorney use Cloud based storage for client’s
transactional documents?
NYSBA 782 - Duty regarding the inadvertent disclosure of Meta Data.

Marketing:
NYSBA 1005 - Impermissible use of phrases
NYSBA 1010 - Advertise 2nd opinions given to represented clients
Escrow:
NYSBA 996 - Escrow cannot be used to shield client funds from judgment
creditor.
Client Confidences/Preservation:
NYSBA 998 - Confidential information - criminal conduct.
NYSBA 1035 - Taking over retired practice - obligations as to original wills.
Conflicts:
NYSBA 1018 - Upon withdrawal is a referral appropriate?
NYSBA 1012 - Limited Pro Bono Representation.
NYSBA 959 - Contacting a previously represented adverse client.
Referral Fees:
NYSBA 958 - Referral fees for non legal services
Respect for rights of third persons:
Bar of the City of NY 2012-1 Duty upon receipt of an inadvertent disclosure of
documents (Faxes, emails etc.).
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Bio - Barry M. Smolowitz, Esq.
Mr. Smolowitz has lectured extensively in the areas of Ethics, Criminal Law and
Technology Law. He has taught law as an adjunct professor at Suffolk Community College,
Nassau Community College, Long Island University - C.W. Post, Touro Law School and the
NYC Police Department.
Mr. Smolowitz has been practicing law for 30 years. He is a sole practitioner, whose
practice is concentrated in Criminal Law, Education Law, Technology Law and Ethics.
Mr. Smolowitz was employed by the NYC Police Department from 1968-1985. Among
his many assignments, he worked on patrol, was a youth officer, and a training officer. He
retired form the NYPD while assigned to the Legal Division.
Mr. Smolowitz, has served on over 25 County Bar Association Committees. He is a Past
Dean of the Suffolk Academy of Law, and is a Past SCBA President (2007-2008).
In addition to his practice, Mr. Smolowitz is the Suffolk County Bar Association’s
Director of Technology. He also sits on the board of Nassau Suffolk Law Services, The Suffolk
County Pro Bono Foundation, and the Touro Law School Dean’s Advisory Council. He also is
the Attorney Administrator to the Suffolk County Pro Bono Foreclosure Settlement Conference
Project. Mr. Smolowitz currently sits of the NYS Grievance Committee for the 10th Judicial
District.
Mr. Smolowitz is a 1984 graduate of Touro Law School and resides with his wife
Kimberly in Kings Park.

Page 7 of 777

New York City Bar Association - Formal Opinion 2014-2: Use of a Virtual Law Office b...

Page 1 of 8

The Association of the Bar of the City of New York Committee on Professional Ethics

Formal Opinion 2014-2: Use of a Virtual Law Office by New York Attorneys
June 2014
TOPIC: Use of virtual law office as a principal law office address in advertising and on business cards, letterhead
and website
DIGEST: A New York lawyer may use the street address of a virtual law office ("VLO") located in New York state
as the "principal law office address" for the purposes of Rule 7.1(h) of the New York Rules of Professional Conduct
(the "New York Rules" or the "Rules"), even if most of the lawyer's work is done at another location. In addition, a
New York lawyer may use the address of a VLO as the office address on business cards, letterhead and law firm
website. Given the lower overhead, improved encryption systems, expansion of mobile communication options,
availability of electronic research, and the ease of storing and transmitting digital documents and information, VLOs
are becoming an increasingly attractive option for attorneys throughout the country. A New York lawyer who uses a
VLO must also comply with other New York Rules, including Rules 1.4, 1.6, 5.1, 5.3, 8.4(a) and 8.4(c).
A New York lawyer may need to consider additional issues, such as whether the contemplated arrangement
complies with relevant substantive laws and court rules, and the professional conduct rules of other jurisdictions.
These additional issues fall outside the jurisdiction of the Committee on Professional Ethics (the "Committee"),
which is limited to interpreting the New York Rules.[1]
RULES: 1.4, 1.6, 5.1, 5.3, 7.1(h), 7.5(a)(1), 7.5(a)(4), 8.4(a), 8.4(c)

QUESTIONS:
1. Is a New York lawyer permitted to use the street address of a VLO located in New York State as a "principal
law office address" for purposes of Rule 7.1(h), even though most of the lawyer's work is done at another
location?
2. Is a New York lawyer permitted to use the street address of a VLO on business cards, letterhead, and law
firm website?

OPINION
A New York lawyer (the "Lawyer") is considering becoming a solo practitioner and plans to do most of her work at
her home. The Lawyer does not intend to maintain a separate physical office. Instead, she plans to use a VLO in
New York State, as defined below, to meet with clients, hold "office hours," receive mail, or otherwise be present
and available at various times. For privacy and security reasons, she does not wish to identify her home address as
her business address. She would like to use the address of the VLO as her "principal office address" for purposes of
advertising her legal services under Rule 7.1(h). She would also like to use the VLO address on her letterhead,
business cards and law firm website.
A VLO, as it is used in this opinion, refers to a physical location that offers business services and facilities, such as
private or semi-private work spaces, conference rooms, telephones, printers, photocopy machines, and mail drop
services to lawyers. Although arrangements vary, many VLO's charge a monthly fee for use of their services and
facilities.[2]
I.
Is a New York Lawyer Permitted to Use the Street Address of a VLO Located in New York State as a
"Principal Law Office Address" for the Purposes of Rule 7.1(h)?
New York Rule 7.1 sets restrictions on advertisements disseminated by lawyers or law firms.[3] One of those
restrictions is stated in Rule 7.1(h): "All advertisements shall include the . . . principal law office address . . . of the
lawyer or law firm whose services are being offered." Comment [17] to Rule 7.1 adds: "A law firm that has no
Page 8 of 777

http://www.nycbar.org/ethics/ethics-opinions-local/2014opinions/2023-formal-opinion-20...

2/18/2015

New York City Bar Association - Formal Opinion 2014-2: Use of a Virtual Law Office b...

Page 2 of 8

office it considers its principal office may comply with paragraph (h) by listing one or more offices where a
substantial amount of the law firm's work is performed." For the reasons set forth below, the Committee concludes
that a VLO address meets the requirement of a "principal law office address" under Rule 7.1(h).
A.
The VLO Has a Physical Location with a Street Address in New York State that Qualifies as a
"Principal Law Office Address"
Although the phrase "principal law office address" is not defined anywhere in the New York Rules, two ethics
opinions issued by the New York State Bar Association ("NYSBA") have concluded that Rule 7.1(h) requires a
physical street address. NYSBA Ethics Op. 756 (2002) states that a "principal law office" means "a physical street
address at which the principal office of the firm or lawyer offering legal services is located and to which mail,
express deliveries and other communications can be addressed."[4] Failing to include a street address in an attorney
advertisement could be misleading, according to Opinion 756, because it could suggest "a physical proximity to the
recipient that does not in fact exist." Thus, Opinion 756 concluded that a website or e-mail address does not qualify
as a "principal law office address." Building on the reasoning of Opinion 756, NYSBA Op. 964 (2013) concluded
that a "mailbox service address" also does not qualify as a "principal law office address" for purposes of Rule 7.1(h).
As explained in Opinion 964, the intent of Rule 7.1(h) is to require all lawyer advertisements to "disclose the
address of an office where the lawyers were present and available for contact, and where personal service or delivery
of legal papers could be effected."[5]
The VLO, as used herein, has a physical street address where the Lawyer plans to make herself available for
meetings with clients and where the Lawyer can receive service and delivery of legal papers. Accordingly, we
conclude that the use of a VLO address in attorney advertising complies with the requirement of 7.1(h) to disclose a
physical street address.
B.

Use of a VLO Address Is Consistent with the Policies Underlying Rule 7.1(h)

Ethics opinions that discuss Rule 7.1(h) identify several reasons for the office address requirement. See, e.g.,
NYSBA Ethics Op. 756. First, disclosure of a physical address "should facilitate a prospective client's ability to
make an intelligent selection of lawyer." Id. Second, a physical location enables members of the public or clients to
meet with the lawyer, contact the lawyer by mail, and serve legal papers. Id. Third, as noted above, the absence of
an address "could be misleading by suggesting a physical proximity to the recipient that does not in fact exist" or
"the ability to serve in jurisdictions in which the advertising firm or lawyer is not qualified to practice." Id.
Each of these policy interests can be advanced by the use of a VLO. First, the fact that a lawyer uses a VLO may
itself be a relevant factor in selecting or rejecting a particular lawyer. For example, a prospective client may
conclude that a lawyer who uses a VLO can provide greater value due to lower overhead and other efficiencies. In
addition, clients who are technologically savvy and who themselves may use similar facilities for their own
businesses may be more comfortable with a lawyer who understands how those business models work. On the other
hand, use of a VLO may be less appealing to clients that prefer their lawyers to work in more traditional office
environments.
Second, the VLO – as defined herein – provides a physical location for clients or members of the public to contact,
meet with or serve legal papers on the Lawyer. In view of the saturation of our society with mobile devices enabling
voice and electronic communications as well as the numerous other communication options that emerging
technologies have made available, the concern that a client might not be able contact a lawyer simply because the
lawyer does not have a traditional brick-and-mortar law office is less compelling than in the past. In fact, a lawyer
who uses a VLO may be at least as accessible as a lawyer who rents a dedicated physical office space. Imposing an
inflexible requirement on lawyers to maintain a traditional brick-and-mortar office does not necessarily provide
enhanced protection to clients or the public.
Third, we do not believe use of a VLO address in advertising is inherently misleading. Given the prevalence of
alternative work arrangements (telecommuting, work-sharing, office-sharing, etc.), members of the public no longer
assume that a physical street address is equivalent to a traditional, single-purpose, brick-and-mortar office. Nor do
they assume that a lawyer is always present and available to meet at the address provided in the lawyer's
advertising. As discussed further below, however, all lawyers (including those using VLOs) should take care not to
mislead the public as to the nature of their office arrangements, accessibility, or availability for meetings.
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C.
The Evolving Jurisprudence Surrounding New York Judiciary Law Section 470, While Not
Directly on Point, is Instructive
New York ethics opinions have noted that the policy goals discussed above are the same or similar to those which
animate New York Judiciary Law § 470 ("Section 470"). See, e.g., NYSBA Ethics Op. 756 (noting that "[t]he
requirement of a street address in lawyer advertising . . . serves the same purposes as Judiciary Law § 470," such as
"to ensure that attorneys practicing in this state are amenable to contact by their clients, adversaries and other
interested parties" and to facilitate "personal service or delivery of legal papers and other correspondence").
Section 470 states that "[a] person, regularly admitted to practice as an attorney and counsellor, in the courts of
record of this state, whose office for the transaction of law business is within the state, may practice as such attorney
or counsellor, although he resides in an adjoining state." Historically, New York state courts have interpreted this
provision to require New York-admitted lawyers who reside in adjoining states to maintain a bona fide physical law
office in New York. SeeSchoenefeld v. New York, ___ F.3d ___, No. 11-4283-CV, 2014 WL 1362351, at *3 (2d Cir.
2014) (citing cases). In 2010, however, a solo practitioner licensed to practice law in New York, New Jersey and
California challenged the constitutionality of Section 470, arguing that it violates the Privileges and Immunities
Clause of the United States Constitution insofar as it requires non-resident New York admitted attorneys to maintain
an "office for the transaction of law business" when resident New York admitted attorneys are not burdened with
that requirement. Schoenefeld v. New York, 907 F. Supp. 2d 252 (N.D.N.Y. 2011). In 2011, the lower federal court
issued a decision holding the office requirement unconstitutional. The state appealed to the Second Circuit. See id.
The Second Circuit recently determined that, in order to rule on the constitutionality of Section 470, it needed to
certify the following question to the New York Court of Appeals: "Under New York Judiciary Law § 470, which
mandates that a nonresident attorney maintain an 'office for the transaction of law business' within the state of New
York, what are the minimum requirements necessary to satisfy that mandate?" 2014 WL 1362351, at *6. The
Second Circuit noted that, as the statute is currently interpreted by the lower state courts, "it appears that Section
470 discriminates against nonresident attorneys with respect to their fundamental right to practice law in the state
and, by virtue of that fact, its limitations on non-resident attorneys implicate the Privileges and Immunities
Clause."[6] 2014 WL 1362351, at *4.
A fundamental premise of the Second Circuit's decision is that, unlike nonresidents, lawyers who reside in New
York are not subject to a bona fide office requirement. As the court notes, "with respect to New York residents the
Judiciary Law does not impose a specific obligation on an attorney to maintain an office for the transaction of law
business in New York." Id. at *3. Furthermore, while the New York Rules require "that an attorney be adequately
equipped to maintain a certain level of accessibility and communication with clients," there is "no authority
specifically requiring New York residents to maintain any office at all." Id. Thus, according to the Second Circuit,
a lawyer who is a New York resident "may set up her 'office' on the kitchen table in her studio apartment and not run
afoul of New York law." Id.
While a conclusive interpretation of Section 470 awaits the decision of the New York Court of Appeals, one clear
inference that can be drawn from the Second Circuit's ruling is that New York lawyers do not require a traditional
office in order to maintain appropriate levels of "accessibility and communication with clients." This rationale is
consistent with our view that Rule 7.1(h) does not require a conventional office and may be satisfied by a VLO.[7]
D.

Use of a VLO Address Is Consistent with the Evolution of Modern Law Practice

Courts and enforcement authorities increasingly recognize that the economic and technological conditions of modern
law practice justify some flexibility in practice arrangements. One example involves an attorney who was a member
in good standing of the D.C. bar and was employed by a D.C. law firm, but resided in Cambridge, Massachusetts.
SeeIn re Application of Carlton, 708 F. Supp. 2d 524 (D. Md. 2010). When the attorney applied to renew her
membership in the Maryland bar, she identified the address of her D.C. law office as her "principal office." Id. at
525. The attorney's mail and phone calls went to the D.C. office. She met with clients in the D.C. office. However,
she spent most of her time working from home in Cambridge or from an office space in Boston. The Chair of the
Disciplinary and Admissions Committee of the District Court of Maryland denied her application, based on a
Maryland rule that required her to be "a member in good standing of the highest court of any state (or the District of
Columbia) in which [she] maintains [her] principal law office . . . ." Id. at 524-25. The District Court disagreed and
granted the attorney's application to renew her membership in the Maryland Bar. The court concluded that her D.C.
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office met the requirements of Maryland's "principal office" rule, even though she was physically located in
Massachusetts when performing many legal tasks. Said the court:
In recent years, the concept of a "principal law office" has evolved somewhat as a result of significant advances in
technology which provide an attorney with the flexibility to carry out a variety of activities at different locations and
under varying circumstances. The term does not necessarily mean continuous physical presence but, at a minimum,
it requires some physical presence sufficient to assure accountability of the attorney to clients and to the court.
Id. at 526.
Recently, New Jersey grappled with whether to permit VLOs, and in 2013 changed its rules to allow them. These
developments are instructive. Prior to 2013, a New Jersey court rule required that "a New Jersey attorney maintain a
bona fide office for the practice of law." N.J. Eth. Op. 718, N.J. Eth. Op. 41, 2010 WL 1829019, at *1 (2010) ("N.J.
Ethics Op. 718") (quoting former R. 1:21-1(a)). N.J. Ethics Op. 718 interpreted the "bona fide office" requirement
to mean a fixed specific full-time physical location where "clients are met, files are kept, the telephone is answered,
mail is received and the attorney or a responsible person acting on the attorney's behalf can be reached in person and
by telephone during normal business hours to answer questions posed by the courts, clients or adversaries and to
ensure that competent advice from the attorney can be obtained within a reasonable period of time." Id. By
contrast, a VLO "refers to a type of time-share arrangement whereby one leases the right to reserve space in an
office building on an hourly or daily basis." Id. The opinion continued:
[A]n attorney's use of a "virtual office" is by appointment only. The office building ordinarily has a receptionist with
a list of all lessees who directs visitors to the appropriate room at the appointed time. Depending on the terms of the
lease, the receptionist may also receive and forward mail addressed to lessees or receive and forward telephone calls
to lessees.
Id. N.J. Op. 718 concluded that such an office was not a "bona fide office" because, inter alia, "the attorney
generally is not present during normal business hours but will only be present when he or she has reserved the
space" and "the receptionist at a 'virtual office' does not qualify as a 'responsible person acting on the attorney's
behalf' who can 'answer questions posed by the courts, clients or adversaries.'" Id.
In the wake of N.J. Op. 718, the Court amended Rule 1:21-1(a) to eliminate the bona fide office requirement and to
permit the use of a VLO. Rule 1:21-1(a) now provides:
An attorney need not maintain a fixed physical location for the practice of law, but must structure his or her practice
in such a manner as to assure, as set forth in RPC 1.4, prompt and reliable communication with and accessibility by
clients, other counsel, and judicial and administrative tribunals before which the attorney may practice, provided that
an attorney must designate one or more fixed physical locations where client files and the attorney's business and
financial records may be inspected on short notice by duly authorized regulatory authorities, where mail or handdeliveries may be made and promptly received, and where process may be served on the attorney for all actions,
including disciplinary actions, that may arise out of the practice of law and activities related thereto.[8]
In contrast to New Jersey's former bona fide office rule, New York's Rule 7.1(h) merely requires a lawyer to
designate a "principal law office address" in advertising – a requirement that has been expanded to mean a "physical
street address" through the interpretation of various ethics opinions. Rule 7.1(h) does not, in our view, impose a
requirement to maintain a "bona fide" office as that term was formerly used in New Jersey. To engraft a more
burdensome "bona fide office" requirement onto New York Rule 7.1(h) via an interpretation of "physical street
address" (which is itself an interpretation of Rule 7.1(h)) is not justified. If we were to read such a requirement into
Rule 7.1(h), busy solo practitioners who spend most days in court and may have no full-time support staff would be
in jeopardy of violating the rule every day. Requiring full-time support staff or any other significant office expense
is not necessary to further the policy goals of 7.1(h) and should not be imposed under guise of "interpreting" the
Rule.
Finally, economic conditions in the legal world and technological developments persuade us that we should not
create obstacles to the use of VLOs as long as the interests of clients, the courts, and the legal system are protected.
Economic conditions and technological advances justify giving lawyers flexibility. Online research eliminates the
need for a physical library. By using an Internet connection, a laptop computer, a mobile phone, and other devices, a
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lawyer can communicate easily with colleagues, clients, and adversaries from any location, at any time. Our
interpretation of the Rules should recognize these technological developments.[9]

II.
Is a New York Lawyer Permitted to Use the Street Address of a VLO on Her Business
Cards, Letterhead, or Law Firm Website?
The Lawyer also asks whether she may use the VLO address on her letterhead, business cards and law firm website.
As noted above, NYSBA Ethics Op. 964 concluded that business cards and letterhead do not need to list a physical
street address, unless they are used for advertising purposes. Even when business cards and letterhead are not used
for advertising purposes, however, they must not be deceptive or misleading. See Rule 8.4(c) (providing that a
"lawyer or law firm shall not . . . engage in conduct involving dishonesty, fraud, deceit or misrepresentation"). As
with all attorney communications, any information contained on an attorney's website, letterhead and business cards
must be truthful.
As discussed above, in our view the use of a VLO address is not inherently misleading. Accordingly, we conclude
that a lawyer may use a VLO address on letterhead and business cards, so long as the use is not misleading under the
circumstances. The same conclusion applies to the law firm website.

III.

Additional Ethical Considerations When Using a VLO

Although we approve the use of VLOs in appropriate circumstances, we recognize that they carry with them certain
challenges that may not be present in a traditional law firm office. Attorneys who elect to use VLOs should be
mindful of these challenges and should not allow them to become obstacles to fulfilling their ethical obligations. We
believe that attorneys should pay particular attention to the following ethical concerns when using a VLO.
A.

Supervision of Subordinate Lawyers and Nonlawyers

Under Rules 5.1 and 5.3, law firms and lawyers are responsible for supervising the conduct of subordinate lawyers
and nonlawyers and ensuring that their conduct complies with the Rules. These obligations apply to attorneys who
use VLOs. See Cal. Op. 2012-184, 2012 WL 3182985, at *7 (noting that "in all law offices, including this
hypothetical VLO, attorneys have a duty to supervise subordinate attorneys, and non-attorney employees or
agents"). Given the differences between a VLO and a traditional law office, however, it may be more challenging
for lawyers who use VLOs to comply with their supervisory obligations. As explained in Cal. Op. 2012-184,
"supervision [in the context of a VLO] can be a challenge if Attorney and her various subordinate attorneys and
employees operate out of several different physical locations." Id. Furthermore, as a practical matter, lawyers have
less control over the conduct of VLO personnel than they would over their own direct employees in a conventional
physical law firm office. Thus, lawyers who use VLOs may need to take additional precautions to ensure that they
are fulfilling their supervisory obligations. Notwithstanding the differences between VLOs and traditional law
firms, the "[a]ttorney must take reasonable measures to ascertain that everyone under her supervision is complying
with the Rules of Professional Conduct, including the duties of confidentiality and competence." Id. at *7.
B.

Confidentiality

Rule 1.6(a) prohibits a lawyer from "knowingly revealing confidential information," absent informed consent or
other exception. In addition, Rule 1.6(c) provides that a "lawyer shall exercise reasonable care to prevent the
lawyer's employees, associates and others whose services are utilized by the lawyer from disclosing or using
confidential information of a client." As observed in NYSBA Op. 794 (2006):
[I]n opinions addressing office sharing among separate law firms or lawyers in solo practice … [w]e and others have
found that, depending on the facts and circumstances of a particular situation, [the confidentiality Rules] may
prevent lawyers who practice separately but share office space from representing clients with differing interests.
Under these opinions, with appropriate safeguards, and assuming that the arrangement is not misleading to
prospective and actual clients, the sharing of merely the same leasehold, a library, an electronic research account,
restrooms, a central phone system with individual lines, or a common receptionist is not sufficient, alone or in
combination, to merge lawyers in separate practices into one. Acceptance of these organizations presupposes,
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however, that the confidences and secrets of the clients of each separate practice will not be shared or appear to be
subject to sharing with lawyers working on a conflicting matter.[10]
A lawyer who uses the shared services and office space of a VLO to perform legal services and to meet with clients,
witnesses, or other third parties must take reasonable steps to ensure that she does not expose or put the client's
confidential information at risk. This should include, as appropriate, training and educating staff at the VLO on
these obligations. See Rule 5.3(a) (requiring lawyers to supervise the work on nonlawyers).
C.

Communication

Rule 1.4 requires lawyers to communicate with clients and keep them apprised of the status of their legal matters.
Lawyers who use VLOs must be particularly mindful of these ethical obligations, given that the lawyers may
frequently be away from the physical location that serves as their business address. Lawyers who use VLOs should
also take steps to ensure that they are available to meet with and communicate with their clients and respond
promptly to their requests for information.
D.

Personal Delivery and Acceptance of Service

Finally, because a significant concern underlying Judiciary Law § 470 and Rule 7.1(h) is the availability of an
address for purposes of personal delivery and acceptance of service of process, a lawyer using the VLO's services
also should provide for personal delivery and acceptance of service. This can be done either by: (a) identifying an
agent for these purposes or (b) arranging for the VLO to accept service of process on the attorney's behalf. Where a
VLO is authorized to accept service of process, the attorney must ensure that the VLO communicates with the
attorney concerning the receipt of any materials with sufficient promptness to meet all professional and ethical
requirements.

CONCLUSION
A New York lawyer may designate the street address of a VLO as the "principal law office address" for the purposes
of Rule 7.1(h). In addition, the lawyer may use the VLO address on business cards, letterhead and law firm
website. A New York lawyer who uses a VLO must also comply with all other ethical obligations, including duties
under Rules 1.4, 1.6, 5.1, 5.3, 7.1(a), 7.1(h), 7.5(a)(4), 8.4(a) and 8.4(c).

[1] The following ethics opinions from outside New York state highlight the broad range of ethics issues that may be
raised by the use of VLOs and other nontraditional office arrangements: Pennsylvania Bar Committee on Legal
Ethics and Professional Responsibility Formal Opinion 2010-200 ("Pa. Ethics Op. 2010-200") (applying the
following rules to Pennsylvania lawyers who maintain virtual law offices: Pa. Rules 1.4 (Communication), 1.14
(Clients with Diminished Capacity), 1.6 (Confidentiality of Information), 1.18 (Duties to Prospective Clients), 5.1
(Responsibilities of Partners, Managers, and Supervisory Lawyers), 7.1 (Communications Concerning a Lawyer's
Services), 7.2 (Advertising) and 7.5 (Firm Names and Letterheads); California State Bar Standing Committee on
Professional Responsibility and Conduct Formal Opinion 2012-184 ("Cal. Ethics Op. 2012-184"), 2012 WL
3182985 (applying the following California rules to VLOs: Cal. Rules 1-100, 1-300 (unauthorized practice of law),
3-100 (Confidentiality), 3-110 (Competence), 3-310 (Conflicts), and 3-500 (Communication)); North Carolina State
Bar Formal Ethics Opinion 2005-10 "Virtual Law Practice and Unbundled Legal Services" ("N.C. Ethics Op. 200510") (approved January 2006), 2006 WL 980309, at *1 (identifying "key concerns"); Illinois State Bar Opinion 1209 "Unauthorized Practice of Law; Multijurisdictional Practice; Law Firms," 2012 WL 979607, at *3 ("The advent
of the virtual law office, or online legal practice, has raised several ethical challenges" which "should be analyzed
under the framework of the Rules of Professional Conduct.") (citation omitted). Issues arising under statutes,
regulations, court rules and other laws and rules may also need to be considered.
[2] A VLO as it is used in this opinion should be distinguished from a "Virtual Law Practice," which typically has
no physical address and operates primarily over the Internet. Virtual Law Practice is also known by terms such as
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"Digital Law, Online Law, [and] eLawyering." See, e.g., Cal. Op 2012-184 at 2. Although a Virtual Law Practice
might make use of the facilities of a VLO to conduct business, this opinion does not address the ethical issues
associated with operating a Virtual Law Practice.
[3] An "Advertisement" is defined as "any public or private communication made by or on behalf of a lawyer or law
firm about that lawyer or law firm's services, the primary purpose of which is for the retention of the lawyer or law
firm. It does not include communications to existing clients or other lawyers." Rule 1.0(a).
[4] NYSBA Ethics Op. 756 pre-dates the adoption of the New York Rules, which became effective in 2009,
replacing the New York Code of Professional Responsibility (the "Code"). The language of Rule 7.1(h) is identical
to the corresponding Code provision, however. Consequently, prior interpretations of this provision continue to be
influential.
[5] By contrast, Opinion 964 concluded that business cards and letterhead do not need to list a physical street
address, unless they are used for advertising purposes. Business cards and letterhead are governed primarily by Rule
7.5. An attorney may list a "mailbox service address" on business cards or letterhead that are not used for
advertising purposes, provided they are not deceptive. NYSBA Ethics Op. 964. For example, "a mailing address
that is in a community other than the one in which the lawyer's physical office is located, or that appears to be a
physical address when it is in fact only a mail drop, could be misleading if not adequately explained." Id. This
aspect of the opinion is relevant to the inquiring lawyer's second question, discussed further below.
[6] At least one New York state court decision addressed the "office" requirement of Section 470 after the federal
district court declared it unconstitutional but before the Second Circuit certified the question to the New York Court
of Appeals. SeeEIC Associates, Inc. v. Nacirema Environmental Services Company, Inc., No. 652308/11, 2012 WL
10008215 (N.Y. Sup. Aug. 27, 2012) (Schweitzer, J.) (noting that the federal district court decision in Schoenefeld
"is not binding on this court" and referring to a 1998 First Department decision, Lichtenstein v. Emerson, 251
A.D.2d 64 (1998), which ruled that Section 470 does not violate the Privileges and Immunities Clause). EIC
Associates did not discuss of what constitutes an "office" and did not discuss VLOs.
[7] Significantly, the Second Circuit's decision contains the following cautionary message: "If the New York Court
of Appeals accepts and answers our certified question(s), that answer, in all likelihood, dictates the outcome of the
constitutional privileges and immunities analysis we have commenced and must complete as we decide the appeal
before us." Id. at *5 (emphasis added). The implication is that, if Section 470 is interpreted to require nonresident
lawyers to maintain a bona fide office, the statute may well be unconstitutional, because it creates a substantially
higher burden on the practice of law for nonresidents than for residents. Conversely, if the Court of Appeals
concludes that the goals of Section 470 may be met by something less than a bona fide office, the statute may yet
pass constitutional muster.
Unlike the mandate from the Second Circuit, our opinion here does not purport to articulate a minimum requirement
for compliance with Rule 7.1(h). Conceivably, modern law practice may enable lawyers to comply with all
requirements of the New York Rules (including not only lawyer advertising rules, but also rules governing
competence, diligence, communication, etc.) and may enable lawyers to satisfy the policy goals of those rules
(availability to clients, acceptance of legal process, etc.) without any physical street address at all. For a discussion
of relevant issues, see, e.g., Pa. Ethics Op. 2010-200; Cal. Ethics Op. 2012-184; N.C. Ethics Op. 2005-10; Stephen
Gillers, A Profession If You Can Keep It: How Information Technology and Fading Borders Are Reshaping the Law
Marketplace and What We Should Do About It, 63 Hastings Law Journal No. 4 (May 2012).
[8] The amended New Jersey rule can be found at: https://www.judiciary.state.nj.us/rules/r1-21.htm (last visited
May 21, 2014).
[9]See generally S. Gillers, A Profession If You Can Keep It, supra, n.7; Jordana Hausman, Who's Afraid of the
Virtual Lawyers? The Role of Legal Ethics in the Growth and Regulationof Virtual Law Offices, 25 Geo. J. Legal
Eth. 575 (Summer 2012).
[10]See also, NYSBA Ethics Op. 939 (2012) (independent lawyers sharing office space may share computer for
client-related information if they exercise reasonable care to assure that confidential information is not disclosed).
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ETHICS OPINION 1025
New York State Bar Association
Committee on Professional Ethics
Opinion 1025 (9/29/14) Modifies N.Y. State 756 and 964
Topic: Virtual law office; Advertising principal law office address
Digest:

An attorney may operate via a purely virtual office, provided the attorney complies with all applicable laws and Rules. An

attorney who is admitted to practice in New York but who is not resident in New York and who advertises his or her law practice in New
York must include the address of the attorney's principal office, which may be the Internet address of a virtual law office. The attorney
must have an office that meets the minimum requirements of Judiciary Law §470, but we express no opinion as to what Judiciary Law
§470 requires.
Rules:

7.1(h)

FACTS
1.

The inquirer seeks to operate a “virtual law office,” meaning soley an online presence. The inquirer does not reside in New York

(in fact, lives outside the U.S.) and does not have in New York a brick-and-mortar office of any kind for the purpose of client meetings or
otherwise conducting the practice of law (hereafter referred to as a “physical office”), but is licensed to practice in New York. The inquirer
is a solo practitioner and engages only in transactional practice, such as preparing contracts relating to employment law, business law,
and charity law. The inquirer does not accept litigation clients and would make this clear in any advertising.
2.

The inquirer would advertise through a website and other forms of electronic communications.

3.

The inquirer would interact with clients online and by other electronic means. The inquirer would contract with a service (the

"Service") that would (i) provide a website and electronic means of communication, (ii) provide someone based in New York to answer
calls to the inquirer's New York phone number, (iiii) forward mail and other delivered materials to the inquirer, and (iv) accept service of
process on behalf of the inquirer. Alternatively, the inquirer would rely upon a relative who resides in New York to receive calls, forward
deliveries and mail, and accept service of process.
4.

The inquirer's law office, which could be described as an "online" or "virtual" law office, would allow the client and attorney to

communicate rapidly and securely, without regard for their physical location or the time of day. Once a client is registered, the client would
have access to a private portal for obtaining legal services, checking on the status of matters, storing relevant documents, and
communicating with the attorney. A prospective client would be informed that the attorney will operate only virtually, and that the client
would receive an email instructing the client how to download the relevant software and obtain a user name and password. Then, the
attorney would send the prospective client an engagement letter, an intake form, and invoices. Client communications would be secured
using a level of security comparable to what banks and government agencies use. (The Service uses “secure HTTP” protocols.) Only
the client would have authorized access to the client’s information. Documents would be backed up on secure servers that keep
redundant copies in multiple locations to reduce the risks of data loss.
QUESTION
5.

Rule 7.1(h) of the Rule of Professional Conduct, governing advertising, requires that advertisements contain the attorney's

principal law office address. Does that Rule prohibit the inquirer from operating via a purely virtual law office?
OPINION
6.

Rule 7.1(h) of the New York Rules of Professional Conduct (the "Rules") requires attorney advertising to include the attorney’s

“principal law office address.” Rule 7.1(h) states what an attorney’s advertising must contain, but does not expressly state that all
attorneys “shall” or “must” maintain a physical office, or set standards to determine what constitutes such an office.
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In N.Y. State 964 (2013), we interpreted Rule 7.1(h) to mean that “[a]dvertising for legal services may not identify a mail drop as

the sole address, and must include the street address of the lawyer's principal office.”1 The inquirer in that opinion was a New York
attorney whose principal office was the attorney's home and who did not wish to receive mail or drop-in clients at home. We concluded
that a mail drop was not a principal office within the meaning of Rule 7.1(h), and cited N.Y. State 756 (2002) for the proposition that an
advertised office address must be a physical street address at which the office of the attorney or law firm is located.
8.

In N.Y. State 756, we interpreted the phrase “office address” in DR 2-101(k), the predecessor of Rule 7.1(h), to require a physical

address. The opinion cited three reasons for that interpretation. First, “this was the accepted meaning of the term prior to advent of the
Internet.” Second, the absence of a street address could be misleading by suggesting a physical proximity to the recipient of the
advertisement that does not in fact exist (and by suggesting the ability to provide services in jurisdictions in which the advertising lawyer is
not qualified to practice). Third, we wanted to ensure that attorneys practicing in New York are amenable to contact by their clients,
adversaries and other interested parties, and to ensure a client's ability to find and meet with the lawyer "at a known physical location."2
9.

In N.Y. State 964 (2013) we noted that the advertising rules adopted by the Appellate Divisions in 2007 modified the term “office

address” in DR 2-101(K) to read “principal law office address,” and we inferred (citing a law dictionary) that this was meant “to disclose
the address of an office where the lawyers were present and available for contact, and where personal service or delivery of legal papers
could be effected.” We noted that the phrase “principal law office address” in the 2007 version of the former Disciplinary Rule was “carried
forward in haec verba in the Rules of Professional Conduct . . . effective April 1, 2009," despite the fact that the requirement was not in
the rules proposed by the New York State Bar Association. From this we concluded that “the intent of the Appellate Divisions [was] that
all lawyer advertisements were to disclose the address of an office where the lawyers were present and available for contact, and where
personal service or delivery of legal papers could be effected.” We also concluded that there is “no exception from the mandate of Rule
7.1(h) for advertisements that are in the form of business cards or letterhead.”
10.

Our Opinions therefore construe Rule 7.1(h) to require all attorneys who advertise to have and disclose a physical office address.

11.

In N.Y. State 756, we noted that the requirement of a street address served the same purpose as Judiciary Law §4703 -- to

ensure that attorneys practicing in New York are amenable to contact by their clients, adversaries and other interested parties. Although
our interpretation related in part to Judiciary Law §470, it implied that Rule 7.1(h) by itself provided an independent basis for requiring a
physical office. Interpreting Rule 7.1(h) and DR 2-101(K) in light of requirements of Judiciary Law §470 is appropriate. We have now
concluded, however, that it is incorrect to interpret the attorney-advertising rule as an independent mandate for attorneys who advertise to
maintain a physical office address.
12.

Before our opinions, Judiciary Law §470 was held to be unconstitutional when applied only to non-New York residents residing in

adjoining states, and thus was construed instead to require all lawyers who do not reside in New York but are licensed to practice here
and who wish to practice law in New York to have a local office. See Lichtenstein v. Emerson, 171 Misc. 2d 933, 656 N.Y.S.2d 180 (Sup.
Ct. 1997), aff’d 251 A.D.2d 64, 674 N.Y.S.2d 298 (1st Dep’t 1998); White River Paper Co. v. Ashmont Tissue, Inc., 110 Misc. 2d 373, 441
N.Y.S.2d 960 (Sup. Ct. 1981). The requirements of Judiciary Law §470 for such an office for non-residents has been interpreted by
various courts in ways that may differ from, or impose lesser obligations than, our past interpretation of DR 2-101(k) and Rule 7.1(h). For
example, one court found that the non-resident office requirement was satisfied by having an office at a family member’s residence or a
New York hotel. See Rosenstein v. Ernstoff, 176 A.D. 2d 686 (App. Div. 1991). Another found it met by maintaining a desk at a realty
company’s Manhattan office and having access to a secretary at that location even though the secretary was not on the attorney’s payroll.
See Matter of Scarsella, 195 A.D. 2d 513 (App. Div. 1993). These holdings verge on approving the kind of “mail drop” we found
inadequate in N.Y. State 964. In order to align this Committee's interpretation of Rule 7.1(h) with rulings by courts applying Judiciary Law
§470, we have reconsidered whether Rule 7.1(h) independently requires a physical office.
13.

Recently, the physical office requirement has come under judicial scrutiny. In Schoenefeld v. New York, after a District Court

found unconstitutional the interpretation of Judiciary Law §470 to require a physical office, the Second Circuit referred the following
certified question to the New York Court of Appeals:4 Under New York Judiciary Law §470, which mandates that a nonresident attorney
maintain an “office for the transaction of law business” with the state of New York, what are the minimum requirements necessary to
satisfy that mandate?
14.

In addition, the physical office requirement is undergoing changes in other states.5

15.

In light of these developments, we no longer believe that Rule 7.1(h) -- a rule that on its face regulates only advertising -- provides

an independent basis for requiring a physical office.
16.

The New York City Bar recently issued an opinion -- N.Y. City 2014-2 -- in response to a somewhat different inquiry concerning a

virtual law office arrangement, and opined that “a New York lawyer may use the street address of a virtual law office located in New York
state as the ‘principal law office address’ for the purposes of rule 7.1(h) of the New York Rules of Professional Conduct, even if most of
the lawyer’s work is done at another location.” N.Y. City 2014-2 also concluded that such an address may be used on business cards,
letterhead and law firm websites. There, as here, the lawyer did not intend to maintain a separate office, but there the lawyer had access
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to an office run by the virtual law office service provider contracted by the lawyer (which distinguishes it from the facts in Opinion 964)6
whereas here the lawyer will not use any office in New York (although the lawyer will appoint an agent for purposes of personal delivery
and acceptance of service of process). N.Y. City 2014-2 referred to our Opinions 756 and 964 as well as Schoenefeld, but it did not
consider, as we do here, whether having no physical office in New York runs afoul of the Rules of Professional Conduct. Instead, it
opined that the virtual law office service there provided a level of physical office presence in New York that would satisfy our Opinions 756
and 964.
17.

For several reasons, we agree with the reasoning of N.Y. City 2014-2 that a virtual law office can, at least in some cases,

adequately advance the policy interests we identified in Opinion 756 (see ¶ 8 above). First, a prospective client’s intelligent selection of a
lawyer can be facilitated not merely by physical presence but also by the potential value (due to lower overhead) of having a lawyer who
works solely through a virtual law office (where that can be done competently, as we address below). Second, some clients who work
only virtually might also prefer, for some kinds of work, the lawyer who operates virtually as well. Third, the robustness of electronic
communications, and the appointment of a virtual law office service as an agent for accepting service of process, effectively combine to
eliminate any concern that a physical office is necessary in all cases for the receipt of service and other communications. Indeed, as N.Y.
City 2014-2 points out, the more electronically-connected lawyer may be “at least as accessible as a lawyer who rents a dedicated
physical office space.” We note that physical offices almost always are open only on a limited schedule. Finally, there is nothing inherently
misleading about advertising a virtual law office. All such advertising must be truthful and not misleading, and the inquirer here intends to
disclose that all services are conducted virtually and not via a physical office.
18.

Pennsylvania Opinion 2010-200 concluded that an attorney is permitted to operate from a virtual law office, i.e., one “without a

traditional physical counterpart,” and specifically concluded that an attorney practicing in a virtual office is not required to list a physical
address in advertisements and on letterheads. The Pennsylvania Committee also concluded that an attorney may use a post office
address in advertisements and letterheads, but may not state that services are performed at the address where the post office box is
located and that a virtual law office must disclose information specifying where the services advertised will be performed, but need not
disclose the specific address where each attorney is located.7
19.

North Carolina Opinion 10 (2005) opined that North Carolina rules do not prohibit “use of the Internet as an exclusive means of

promoting and delivering legal services.” However, the Opinion reminded lawyers that advertising must include “a physical office address
on its website pursuant to Rule 7.2(c)” and pointed out some key concerns for cyberlawyers who use the Internet as the foundation of
their law practice. These included (1) engaging in unauthorized practice in other jurisdictions, (2) violating advertising rules in other
jurisdictions, (3) providing competent representation given the limited client contact, (4) creating a client-lawyer relationship with a person
the lawyer does not intend to represent, and (5) protecting client confidences.
20.

This opinion does not pass upon every potential form of virtual law practice. Our inquirer, for example, will not be engaging in

litigation, which may present additional issues. Other fact-sensitive matters affect virtual law practice, such as how the matters are
staffed, and how effectively the document storage and communications technologies function, and such matters are beyond the scope of
this opinion. No matter how this inquirer proceeds, the Rules impose various duties that we emphasize here: All attorneys owe their
clients a duty of competence (Rule 1.1) and this not only includes competence in performing the legal work but also competence in
handling communications and storing and providing access to client files. An attorney should only use technology that he or she is
competent to use. Attorneys owe duties of effective communication with clients to keep them promptly and reasonably informed and
consulted about the means of achieving the client's objectives (Rule 1.4). Attorneys owe duties to maintain confidentiality (Rule 1.6), and
there are unique concerns about confidentiality that relate to conducting all communications and client file storage electronically.
Attorneys have numerous duties relating to the proper preservation of client materials (Rules 1.6(c) and 1.15). Attorneys must assure
adequate supervision of subordinate lawyers and of non-lawyers (Rule 5.1 and 5.3). There is no “virtual law office exception” to any of the
Rules.
21.

A lawyer is, of course, required to comply with applicable law. See Rule 8.4(b) (A lawyer must not engage in illegal conduct that

adversely reflects on the lawyer's honesty, trustworthiness or fitness as a lawyer.) We believe that violation of the requirements of the
Judiciary Law applicable to the practice of law may adversely reflect on the lawyer's honesty, trustworthiness or fitness.
CONCLUSION
22.

In whatever manner the courts resolve the statutory issues regarding virtual law offices – and we express no opinion on how they

will or should resolve those issues – neither Rule 7.1(h) nor any other advertising rule imposes or defines the contours of an attorney's
office or style of practice. To the extent N.Y. State 756 and 964 opine that Rule 7.1(h) or its predecessor imposes an obligation for a
physical office, they are modified. We now conclude that an attorney who is admitted to practice in New York but who is not resident in
New York and who advertises his or her law practice in New York must include the address of the attorney's principal office, which may
be the Internet address of a virtual law office. The attorney must have an office that meets the minimum requirements of Judiciary Law
§470, but we express no opinion as to what Judiciary Law §470 requires. (2-14)
1

We also concluded that “a lawyer's business cards and letterhead may use a mail drop as the sole address, provided they are not being
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used as advertising and use of the address is not misleading.”
2

N.Y. 756 did not state that these interests are only important when lawyers advertise, and it would be difficult to conclude they are.

3

Judiciary Law §470 states: "Attorneys having offices in this state may reside in adjoining state. A person, regularly admitted to practice .

. . in the courts of record of this state, whose office for the transaction of law business is within the state, may practice as such attorney
or counsellor, although he resides in an adjoining state."
4

Schoenefeld v. New York, 748 F.3d 464 (2d Cir. 2014). The Second Circuit did not cite to either N.Y. State 756 or 964, and only cited

Rule 1.15 of the Rules of Professional Conduct in passing, in a footnote stating that it “requires an attorney to maintain complete and
accurate books and records, but nothing in that Rule requires an attorney to maintain an “office.”
5

In In re Application of Carlton, 708 F. Supp. 2d 524, 526 (D. Md. 2010), the District Court overruled the denial of an attorney’s license

renewal, holding that the “principal law office” rule had evolved with advances in technology allowing attorneys the flexibility to carry out
their work at different locations. The court, however, interpreted the rule to continue to require some physical presence “sufficient to
assure accountability of the attorney to clients and to the court.” Last year, New Jersey significantly altered its “bona fide office”
requirement. The New Jersey Supreme Court amended Supreme Court Rule 1:21-1(a) to provide that “an attorney need not maintain a
fixed physical location for the practice of law, but must structure his or her practice in such a manner as to assure, as set forth in Rules of
Professional Conduct 1.4 (New Jersey's equivalent of our Rule 1.4), prompt and reliable communication with and accessibility by clients,
other counsel, and judicial and administrative tribunals before which the attorney may practice, provided that an attorney must designate
one or more physical locations where client files and the attorney’s business and financial records may be inspected on short notice by
duly authorized regulatory authorities, where mail or hand-deliveries may be made and promptly received, and where process may be
served on the attorney for all actions, including disciplinary actions, that may arise out of the practice of law and activities related thereto.”
6

New York City Bar offers its members a virtual law firm service that it describes as “so much more than just a ‘mail drop’ or a street

address,” including its meeting rooms, library, and phone answering service. Seehttp://www.nycbar.org/small-law-firm-center/virtual-lawfirm-program.
7

The Pennsylvania Committee also addressed whether an attorney must maintain a physical office, concluding, among other things, that

“an attorney may maintain a virtual law office in Pennsylvania;” “an attorney may maintain a virtual law office in which the attorney works
from home, and associates work from their homes in various locations, including locations outside of Pennsylvania;” and “an attorney with
a virtual office is not required to meet with clients at the address listed in any advertisements and/or in the geographic location where the
attorney will perform the services advertised, but must disclose to the client all of the information required under the Rules of Professional
Conduct.”
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ETHICS OPINION 1039
New York State Bar Association
Committee on Professional Ethics
Opinion 1039 (12/8/14)
Topic: Advertising; solicitation
Digest: An attorney may operate a blog containing an opt-in box where a person who subscribes can receive a free written report about
copyrights in return for providing contact information that the attorney will later use to offer subscribers the attorney's products and
services, provided that such later offers comply with applicable law and ethics rules. The blog does not itself constitute a solicitation. If the
attorney later uses the contact information obtained through the opt-in box to send advertisements to subscribers, those communications
would be subject to the rule on advertising and might also be subject to the rule governing solicitation.
Rules: 1.0(a), 7.1(a), (f) & (h), 7.3(b)
FACTS
1.

The inquirer is a member of the New York and California bars1 and operates a blog (available on the internet) that provides legal

and publishing information to authors. She wants to build a list of subscribers who are interested in her blog posts and to whom she might
send alerts about changes in publishing matters and copyright law. She also wishes to periodically survey these same subscribers about
what they regard as their legal and publishing needs in order to create products that suit those needs. Finally, she wishes to advertise
those legal products to the subscribers and others in the future.
2.

The entire blog is marked as an “attorney advertisement” and contains an opt-in box where the inquirer offers a free written report

about copyrights in exchange for readers’ names and legal addresses. Those subscribers that check the opt-in box will be broken down
based on the state in which they live so the inquirer can determine what she “might offer as an attorney licensed in those states vs.
general publishing information.”
QUESTION
3.

May an attorney operate a blog containing an opt-in box whereby a person who subscribes can receive a written report about

copyrights in return for providing contact information, which the attorney may later use to offer subscribers her products and services?
4.

Does the above activity constitute “solicitation” within the meaning of Rule 7.3(b) of the New York Rules of Professional Conduct (the

“Rules”)?
OPINION
5.

Our jurisdiction extends only to questions of legal ethics. We note that the use of email for commercial purposes is covered by the

Federal Controlling the Assault of Non-Solicited Pornography and Marketing Act of 2003 (commonly known as the "CAN-SPAM Act"), and
by rules promulgated by the Federal Trade Commission, see 16 C.F.R. 316. The inquirer should therefore determine whether the use of
email addresses gathered for one purpose may be used for another purpose and what disclosures or disclaimers are legally required.
Those are questions of law beyond our jurisdiction.
6.

Rule 1.0(a) defines the term “advertisement” for purposes of the Rules as: "any public or private communication made by or on

behalf of a lawyer or law firm about the lawyer or law firm’s services, the primary purpose of which is for the retention of the lawyer or law
firm. It does not include communications to existing clients or other lawyers.”
7.

If a communication constitutes an “advertisement,” it is subject to numerous requirements in Rule 7.1. See N.Y. State 848 (2010).

Primary among those is the requirement that the advertisement not contain any “statements or claims that are false, deceptive or
misleading.” Rule 7.1(a)(1). In addition Rule 7.1 requires that each advertisement (with certain listed exceptions) be labeled "Attorney
Advertising" on the first page, or on the home page in the case of a web site. An advertisement must include the name, principal law
office address and telephone number of the lawyer or law firm whose services are being offered. Rule 7.1(h). It must be pre-approved by
the lawyer or law firm, and a copy must be retained for a period of not less than three years following its initial dissemination.
(Advertisements contained in a computer-accessed communication must be retained for a period of not less than one year.) Rule 7.1(k).
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Not all blogs operated by attorneys constitute advertisements under the Rules. See Rule 7.1, Comment [7] (“Topical newsletters,

client alerts, or blogs intended to educate recipients about new developments in the law are generally not considered advertising.”); N.Y.
State 967 (2013) (blog written by an attorney that does not discuss legal topics and whose primary purpose is not the retention of the
lawyer is not an advertisement). However, as Rule 7.1, Cmt. [7] points out, "a newsletter, client alert, or blog that provides information or
news primarily about the lawyer or law firm (for example, the lawyer or law firm’s cases, personnel, clients or achievements) generally
would be considered advertising.” See also Hunter v. Virginia State Bar ex rel. Third Dist. Committee, 285 Va. 485, 744 S.E.2d 611(Va.
2013) (attorney's blog posts, while containing some political commentary, were deemed commercial speech subject to attorney
advertising rules).
9.

The inquirer states that her blog is labeled an "attorney advertisement" because a primary purpose of the blog is to advertise her

services. The definition of "advertisement" quoted in ¶6 above requires that the primary purpose must be the retention of the lawyer or
law firm. We do not opine on whether the label is actually required here, but we recognize that many lawyers take a conservative
approach to whether educational material prepared for clients is an advertisement and thus should bear the label "attorney
advertisement" as required by Rule 7.1(f). Whether a given communication is an “advertisement” is not always clear. See N.Y. State 848
(discussing factors to be considered in determining if attorney communication constitutes an “advertisement,” including: (i) the intent of
the communication, (ii) the content of the communication and (iii) the targeted audience of the communication). The fact that the lawyer
decides as a precautionary matter to use the "advertising" label is not dispositive.
10. In N.Y. State 873 (2011), we noted that the Rules do not prohibit an attorney from offering a prize to those who join the attorney’s
social networking sites, so long as the offer does not constitute illegal conduct. Similarly, we see no ethical bar prohibiting the inquirer
here from offering a written report about copyrights in exchange for readers’ names and email addresses.
11. The inquirer also asks whether her communications constitute a “solicitation,” thereby subjecting them to the special requirements of
Rule 7.3. The blog and opt-in box do not, standing alone, constitute a solicitation. Rule 7.3(b) defines a "solicitation" as an
"advertisement" that meets other criteria. Thus, if the blog is not an "advertisement" under Rule 1.0(a), by definition it cannot be a
solicitation under Rule 7.3(b). However, if the blog is in fact an "advertisement," the lawyer needs to consider whether it is also a
solicitation.
12. Under 7.3(b), a "solicitation" is "any advertisement initiated by or on behalf of a lawyer or law firm that is directed to, or targeted at, a
specific recipient or group of recipients . . . the primary purpose of which is the retention of the lawyer or law firm, and a significant motive
for which is pecuniary gain.” Comment [3] to Rule 7.3 states that one way that an advertisement may be considered to be “directed to, or
targeted at, a specific recipient or group of recipients” within the meaning of Rule 7.3(b) is if it is made by “in-person or telephone contact
or by real time or interactive computer-accessed communication or if it is addressed so that it will be delivered to the specific recipient or
recipients or their families or agents.” The blog and opt-in box here are not transmitted by real time or interactive computer-accessed
communication and are not delivered to any specific recipients. See N.Y. State 1016 (2014) (“A non-interactive commercial post to
members of [a] message group would not constitute an interactive computer-accessed communication.”).
13. Furthermore, the blog does not make “reference to a specific person or group of people whose legal needs arise out of a specific
incident to which the advertisement explicitly refers.” Rule 7.3(b), Comment 3; see also Rule 7.3(b), Comment [4] (“an advertisement in
public media such as newspapers, television, billboards, web sites or the like is presumed not to be directed to or targeted at a specific
recipient or recipients. For example, an advertisement in a public medium is not directed to or targeted at ‘a specific recipient or group of
recipients’ simply because it is intended to attract potential clients with needs in a specified area of law.”) Thus, even if the blog were an
"advertisement" under the Rules, it is not a solicitation.
14. If the attorney (or someone on the attorney’s behalf) later uses the email addresses obtained through the opt-in box to send the
inquirer’s advertisements, these communications would quality as "advertisements" and, in addition, may very well fall within the definition
of “solicitation” in Rule 7.3(b) and would be subject to the rules governing solicitation in Rule 7.3.
CONCLUSION
15. An attorney may operate a blog containing an opt-in box where a person who subscribes can receive a written report about
copyrights in return for providing contact information that the attorney will later use to offer subscribers the attorney’s products and
services, provided that such later offers comply with applicable law and ethics rules. The blog does not itself constitute a solicitation. If
the attorney uses the contact information obtained through the opt-in box to forward advertisements to subscribers, those
communications would be subject to the rule governing advertising and might also be subject to the rule governing solicitation.
(42-14)
1

Whenever a lawyer is licensed in more than one jurisdiction, there is a question of choice of law under Rule 8.5(b)(2). We have

assumed for purposes of this opinion that the inquirer principally practices in New York and that her conduct will have its predominant
effect here.
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ETHICS OPINION 1016
New York State Bar Association
Committee on Professional Ethics
Opinion 1016 (8/4/2014)
Topic:

Advertising

Digest: An attorney may advertise using commercial posts sent via email to members of internet message boards provided the
advertisement is not false, deceptive or misleading, does not otherwise violate the Rules and the label “Attorney Advertising” is in the
subject line of the email.
Rules:

Rule 1.0(a), 1.0(c), 7.1, 7.3, 7.4 & 8.4(c)

FACTS
1.
A sole practitioner belongs to several internet message boards, including one for parents and one for residents of specific
neighborhoods. The attorney primarily practices in the areas of wills, trusts & estates and guardianship matters and proposes to
advertise on the internet message boards to which the attorney belongs through an email sent to all the members of a particular message
board.
2. The proposed advertisement would include the attorney’s contact information, practice areas and a list of languages spoken, and
would state that the attorney offers in-home consultations for the elderly and parents of young children.
QUESTION
3.

May an attorney advertise via commercial post email sent to the members of a message board to which the attorney belongs?

4.

If so, are there any relevant limitations?

OPINION
ATTORNEY ADVERTISING
5.

Rule 1.0(a) of the New York Rules of Professional Conduct (the “Rules”) defines the term “advertisement” as follows:
“Advertisement” means any public or private communication made by or on behalf of a lawyer or law firm about the lawyer or law
firm’s services, the primary purpose of which is for the retention of the lawyer or law firm. It does not include communications to
existing clients or other lawyers.

6.

Rule 7.1 of the Rules governs advertisements by lawyers and law firms and states in part as follows:
(a) A lawyer or law firm shall not use or disseminate or participate in the use or dissemination of any advertisement that:

(1) contains statements or claims that are false, deceptive or misleading; or

(2) violates a Rule.

7.

Rule 7.1(b) expressly provides that subject to the provisions of Rule 7.1(a), advertisements may include information as to “legal and

nonlegal education, degrees and other scholastic distinctions…areas of law in which the lawyer or law firm practices, as authorized by
these Rules…foreign language fluency…” In addition, Rule 7.1(h) requires that “[a]ll advertisements . . . include…the principal law office
address…of the lawyer or law firm whose services are being offered.”
8.

Clearly the information that the attorney proposes to include in the advertisement is permissible under Rule 7.1(b).

9.

The Rules also contain certain requirements to be included in advertising. Rule 7.1(f) requires that most lawyer advertising be
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labeled “Attorney Advertising.” Specifically Rule 7.1(f) states in part that:
“every advertisement other than those appearing in a radio, television or billboard advertisement, in a directory, newspaper,
magazine or other periodical (and any website related thereto) or made in person under Rule 7.3(a)(1) must be labeled “Attorney
Advertising” on the first page or on the home page in the case of a website...in the case of electronic mail, the subject line shall
contain the notation "ATTORNEY ADVERTISING."

10.

In N.Y. State 848 (2010), the Committee determined that if a proposed newsletter is determined to be an advertisement then the

law firm “should consider the audience for the newsletter in order to determine whether it must be labeled “Attorney Advertising.” The
Committee concluded that if the newsletter at issue “will also be circulated and made available electronically via the firm’s website, via
email, and via blogs, and posts where the precise nature of the receiving audience is unknown, [the] Law Firm must include the phrase
“Attorney Advertising” on electronic versions of the newsletter.” In making this determination the Committee explained that “[t]he
“Attorney Advertising” label serves to dispel any confusion or concern that might be created when non-lawyers receive letters or emails
from lawyers and the recipients might not otherwise know whether these communications are advertisements or educational items.” 1
11.

The advertisement must also comply with Rule 8.4(c), which prohibits a lawyer from engaging in conduct involving “dishonesty,

fraud, deceit or misrepresentation,” and “with Rule 7.4 (“Identification of Practice and Specialty”), which prohibits a lawyer or law firm from
stating that the lawyer or law firm is a specialist or specializes in a particular field of law except in special circumstances.” N.Y. State 841
(2010).
DOES THE ADVERTISEMENT CONSTITUTE A SOLICITATION?
12.

The advertisement would be transmitted via an email commercial post to all the members of the various message boards of which

the attorney is a member, including parenting groups, neighborhood specific groups and parents of children with special needs. Does
such advertising constitute a solicitation?
Comment [1] of Rule 7.3 states that “Not all advertisements are solicitations within the meaning of this Rule.” Solicitation is defined in
Rule 7.3(b) as follows:
“Solicitation” means any advertisement initiated by or on behalf of a lawyer or law firm that is directed to, or targeted at, a specific
recipient or group of recipients, or their family members or legal representatives, the primary purpose of which is the retention of
the lawyer or law firm, and a significant motive for which is pecuniary gain. It does not include a proposal or other writing prepared
and delivered in response to a specific request of a prospective client.

13.

Comments [3] and [4] to Rule 7.3 provide guidance as to whether an advertisement is considered to be directed to or targeted at a

specific recipient or recipients.
14.

Comment [3] states that one way that an advertisement may be considered to be directed to or targeted at a specific recipient or

recipients is if it is made by “in-person or telephone contact or by real time or interactive computer-accessed communication or if it is
addressed so that it will be delivered to the specific recipient or recipients or their families or agents.” A non-interactive commercial post
to members of the message group would not constitute an interactive computer-accessed communication.
15.

In addition, comment [4] of Rule 7.3 states that “[u]nless it falls within Comment [3] an advertisement in public media such as

newspapers, television, billboards, web sites or the like is presumed not to be directed to or targeted at a specific recipient or
recipients.” The presumption would not be rebutted simply because the advertisement is “intended to attract potential clients with needs
in a specified area of law” and that fact would not render the advertisement to be targeted at a specific recipient or recipients. See Rule
7.3, Cmt. [4]. Similarly, the reality that some of the recipients of the proposed advertisement might be in need of the legal services
offered by the attorney does not transform the advertisement into a solicitation. Id.
16.

Because the proposed advertisement is not directed to, or targeted at, a specific recipient or group of recipients, it would not be a

solicitation under Rule 7.3.
CONCLUSION
17.

An attorney may advertise using commercial posts sent via email to members of internet message boards to which the attorney

belongs provided the advertisement is not false, deceptive or misleading, does not otherwise violate the Rules and the label “Attorney
Advertising” is in the subject line of the email.
(39-13)
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In addition, if the advertisement contains “statements that are reasonably likely to create an expectation about results the lawyer can

achieve,” and “statements that compare the lawyer’s services with services of other lawyers” the precise disclaimer language, “prior
results do not guarantee a similar outcome” is required. See, Rule 7.1(e) (3).
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New York State Bar Association
Committee on Professional Ethics
Opinion 955 (1/14/13)
Of counsel relationship with out-of-state lawyer; reference on letterhead and website

Topic:

Digest: A law firm may have an 'of counsel” relationship with a non-New York lawyer admitted
in another jurisdiction and must disclose any jurisdictional limitations on the ability of any lawyer
associated with the firm to practice law in this State. The form of such disclosure may be either “not
admitted in New York”, or “admitted only in XX State.”
Rules:

5.1; 7.1; 7.5(a) (4); 7.5(d)

FACTS
1. The inquiring law firm has its main presence in New York State and maintains a smaller office
in another state. The out-of-state office is managed by a lawyer admitted in that state and not
admitted in New York who has an "of counsel" relationship with the firm. The firm's existing
website discloses the admitting jurisdictions of all lawyers in the firm in the positive (e.g.,
“Admitted in New York”, or “Admitted in XX”).
QUESTION
2. May a New York law firm have an “of counsel” relationship with a lawyer who is not admitted
in New York?
3. If so, how should the relationship and the jurisdictional limitations be disclosed on the letterhead
and websites of the law firm?
OPINION
4. The fundamental responsibility imposed on all lawyers when engaging in public communication
about the nature of their practice is found in Rule 7.1, mandating that lawyers refrain from making,
or participating in the use of, any statements that are false, deceptive or misleading. Letterheads
(primarily governed by Rule 7.5) and websites used by lawyers must comply with this Rule.
Information that may be set forth is enumerated in Rule 7.1(b); this list is “suggestive of the type of
information that may but need not in all cases be included.” N.Y. State 704 (1998).
5. A New York law firm may consist of a sole practitioner and may have more than one office.
N.Y. State 814 (2007). A lawyer or law firm may also have partners based in offices outside New
York. Opinion 814 reminds lawyers of the obligation contained in Rule 5.1(a); the New York based
lawyer must adequately supervise the work of all lawyers in the firm and make sure procedures are
in place to insure the practice is conducted in a professional and ethical manner.
6. The range of relationships among lawyers practicing under a firm is broad and has grown in
variety over the years. The Rules do not discuss each of the possibilities but do contain a limitation
on the use of the “of counsel” designation. Rule 7.5(a)(4) states in part, “A lawyer or law firm may
be designated ‘‘Of Counsel’’ on a letterhead if there is a continuing relationship with a lawyer or
law firm, other than as a partner or associate.” Whether the relationship meets the “continuing
relationship” test is fact-specific and no additional information is provided in this inquiry. Thus, as
long as the inquiring firm is satisfied that the “continuing relationship” test is met, it may have an
“of counsel” relationship with a lawyer.
7. Our prior opinions have recognized that a New York law firm may include lawyers not
admitted to practice in New York. In N.Y. State 704, we held that a law firm with New York and
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admitted to practice in New York. In N.Y. State 704, we held that a law firm with New York and
non-New York lawyers could practice in New York without violating New York ethical obligations.
N.Y. State 814 also permitted a partnership with a lawyer admitted in another jurisdiction. That
Opinion also stated, “[n]othing in the Code, however, states that partnership is the only permissible
professional relationship between a New York lawyer and an out-of-state lawyer or firm.” Also, in
N.Y. State. 864 (2011), we recognized that a New York lawyer could affiliate and share fees with a
lawyer not admitted in New York. Based on these Opinions the answer to the first question is yes; a
New York law firm may have an “of counsel” relationship with a lawyer not admitted in New York.
8. The second question raised by this inquiry is also addressed by Opinion 814. Beginning again
with the fundamental principle--that none of the information or lack of it, be false, deceptive or
misleading--the New York firm's letterhead and website does not need to disclose the precise nature
of the relationship of the out-of-state lawyer to the New York firm. However Rule 7.5(d) does
prohibit a relationship “among lawyers licensed in different jurisdictions unless all enumerations of
the members and associates of the firm on its letterhead and in other permissible listings make clear
the jurisdictional limitations on those members and associates of the firm not licensed to practice in
all listed jurisdictions.” As noted in Opinion 814, this Rule “does not state expressly, however, how
such limitations shall be expressed.”
9. This inquiry posits that the New York firm has its main office in New York and a much smaller
one in XX State. Thus it would be sufficiently clear to use either statement of limitation, “admitted
only in XX” or “not admitted in New York” N.Y. Opinion 434 (1976). To comply with Rule 7.5(d),
it is important to use such limiting terminology as “not admitted” or “admitted only”. Either
phrasing is sufficient to convey the jurisdictional limitations on the lawyers in, or associated with the
New York firm.
CONCLUSION
10. A law firm may have an “of counsel” relationship with a lawyer admitted only in a jurisdiction
other than New York but does not need to disclose the precise nature of that relationship on its
letterhead or websites.
11. The law firm must disclose any jurisdictional limitations on the ability of any lawyer associated
with the firm to practice law in New York State. The form of such disclosure may be either “not
admitted in New York”, or “admitted only in XX State.”
(11-12)
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ETHICS OPINION 1028
New York State Bar Association
Committee on Professional Ethics
Opinion 1028 (10/24/2014)
Topic: Firm Name, Letterhead, Business Cards
Digest:
A. If two lawyers, X and Y, form a law firm that is a professional corporation, the law firm may not be called simply “X & Y”. The firm
name must contain "P.C."
B. A law firm name need not expressly refer to the firm as a law office, e.g. "Law Offices of X & Y." It is sufficient that the firm is
identified as "X & Y, P.C."
C. On personal letterhead and business cards, it is sufficient to identify lawyers by their name (with or without "Esq.") without a
designation of their position within the firm, e.g., "partner," "principal" or "associate."
D. On firm letterhead that lists both partners and associates, a law firm must distinguish between partners and associates, such as
by using a separating line or by listing partners and associates on different sides of the letterhead, because failure to do so would be
misleading.
Rules: 7.1, 7.5(a) and (b).
QUESTION
1.

The inquirer asks several questions:
A.

If two lawyers, X and Y, form a law firm that is a professional corporation, may the law firm be called “X & Y”, or must the firm

name contain "P.C."?
B. Must the name of the firm on letterhead or business cards expressly refer to it as a law office, e.g. "Law Offices of X & Y," or is it
sufficient that the firm is identified as "X & Y, P.C."?
C. On personal letterhead and business cards, is it sufficient to identify lawyers by their name (with or without "Esq."), or must there
also be a designation of the lawyers’ position within the firm, e.g., "partner" or "associate"?
D. On firm letterhead that lists all partners and associates, must there be a designation of the lawyers' position within the firm, e.g.,
"partner" or "associate"?
OPINION
Use of "P.C." by Professional Corporations
2.

Rule 7.5(a) of the New York Rules of Professional Conduct (the "Rules") provides that a lawyer or law firm may use professional

cards, office signs and letterheads, as long as they do not violate any statute or court rule and are in accordance with Rule 7.1. Rule 7.1
(a)(1) prohibits a lawyer from using an advertisement that is false, deceptive or misleading.
3.

Rule 7.5(b), in pertinent part, states that "the name of a professional corporation shall contain 'PC' or such symbols permitted by law,

[and] the name of a limited liability company or partnership shall contain 'LLC,' or 'LLP' or such symbols permitted by law." Consequently,
the name of a law firm organized as a professional corporation cannot be “X & Y,” but must also include "P.C." or such symbols as may
be permitted by law. See also N.Y. Bus. Corp. Law § 1515(b) ("The name of a professional service corporation shall end with the words
'Professional Corporation' or the abbreviation 'P.C.'”)
4.

The purpose of this requirement is to avoid misleading prospective clients who may believe that a law firm is a partnership whose

members are personally liable for the firm's debts, including those arising out of liability for malpractice, when the firm is in fact practicing
as a professional corporation with more limited liability. Cf. D.C. Opinion 235 (1993).
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Identification as a Law Office
5.

No provision of the Rules specifically requires a law firm to be identified as "law offices," whether the firm is formed as a professional

corporation, a partnership or another permitted form of organization. The question is governed by Rules 7.1 and 7.5. As noted above,
Rule 7.1(a)(1) generally forbids deceptive and misleading advertisements, while Rule 7.5 sets forth certain standards for professional
notices, letterheads and signs, including professional cards. Neither these nor other rules expressly require law firms to refer to
themselves as "law offices" in their professional cards and letterheads. Nor is there any invariable tradition of including that phrase in firm
names. While a law firm may wish to identify itself in its name or on its letterhead or business cards as a law office, in order to indicate to
potential clients that the firm provides legal services, it is not required by the Rules or by applicable law to do so. Moreover, we do not
believe that a law firm's failure to identify itself as a law firm in its name, on its letterhead and on professional cards is misleading.
Ordinarily, the context in which the firm uses its name, its letterhead and its professional cards will indicate the nature of the firm’s work.
Identification of Role of Lawyers
6.

Rule 7.5(a)(1) and (4) authorize professional cards and letterheads to identify the lawyer "by name and as a lawyer." May a

professional card or personalized letterhead identify only the firm name and the name of the lawyer, or must it also identify the lawyer as
a lawyer, e.g., "lawyer," "Esquire" or a similar identifier, and/or include the designation of the lawyer's role within the firm, e.g. partner,
principal, associate? We believe that both a professional card and personal letterhead may designate only the name of the lawyer,
without adding "lawyer," "Esquire" or a similar identifier, or the lawyer's role within the firm.
7.

In N.Y. State 704 (1998), the inquirer asked whether an attorney's relationship with the firm (e.g., partner, associate or of counsel)

must be disclosed on personal letterhead and professional cards. We concluded that it would be ethically permissible to use personal
letterhead or professional cards that did not provide any information on the attorney's role in the firm, as long as the omission was not
false, deceptive or misleading and did not violate any statute or court rule. We also stated "we have not found any rule or ethical authority
that suggests that the nature of the precise status of an attorney in the law firm must be indicated on the letterhead." We noted that that
the language in DR 2-102(A) -- the predecessor provision in the Code of Professional Responsibility that corresponds to Rule 7.5(a) -- did
not require any particular information to be included on a lawyer's professional card or letterhead but instead provided a non-exclusive list
of information that might permissibly be included. We said:
While DR 2-102(A)(4) states literally that "a letterhead identifying the lawyer by name and as a lawyer" is permissible, we believe
that provision to be enabling and not limiting.

See also N.Y. State 932 (2012)("Rule 7.5(a)(i) provides a non-exclusive list of the content of a lawyer's professional card. It provides that
the card may contain [the enumerated items]"); N.Y. County 682 (1990) (An associate's professional card need not indicate the fact that
the associate is only an associate as opposed to a partner in the law firm; as long as the individual is a lawyer, further designation of the
lawyer's status in the firm is not ethically required.)
8. We would not reach the same conclusion with respect to firm letterhead that listed both partners and associates. See N.Y. County
612 (1973) (firm letterhead must differentiate between partners and associates); N.Y. City 890 (1977) (same). For example, N.Y. County
612 states:
It has been a long established practice in New York City for law firm letterheads to distinguish between partners and associates
thereof by a separating line, enlarged spacing between the classes or otherwise. On the letterheads of many law firms only the
names of partners are listed.

In light of such strong precedent it would appear misleading to all who receive such non-differentiating letterheads to depart from
the usual form of separation between partner and associate. Absent some clear form of differentiation . . . the letterhead would
constitute in the mind of a recipient a representation that all the listed names were those of partners. The public is entitled to know
the status of those listed on the letterhead.

We agree with that reasoning. Furthermore, we believe the practice of distinguishing between partners and associates on letterhead also
exists throughout the state. Typical methods of making the distinction include using a separating line between partners and associates or
listing partners and associates on different sides of the letterhead. Because the practice of distinguishing between partners and
associates on letterhead is longstanding and statewide, a law firm's failure to do so would be misleading within the meaning of Rule 7.1
and therefore would violate Rule 7.5(a).
CONCLUSION
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9.

We conclude as follows:

A.

If two lawyers, X and Y, form a law firm that is a professional corporation, the law firm may not be called simply “X & Y”. The firm

name must also contain "P.C."
B. A law firm name need not expressly refer to the firm as a law office, e.g., "Law Offices of X & Y." It is sufficient that the firm is
identified as "X & Y, P.C."
C. On personal letterhead and professional cards, it is sufficient to identify lawyers by their name (with or without "Esq.") without a
designation of position within the firm, e.g., "partner," "principal" or "associate".
D. On firm letterhead that lists both partners and associates, a law firm must distinguish between partners and associates, such as by
using a separating line or by listing partners and associates on different sides of the letterhead, because failure to distinguish between
partners and associates would be misleading.

(32 -12)
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ETHICS OPINION 1021
New York State Bar Association
Committee on Professional Ethics
Opinion 1021 (9/12/2014)
Topic:

Use of the word “expert” in law firm domain name

Digest:

A law firm may not use a domain name that couples the word “expert” with the law firm’s area of concentration.

Rules:

7.1, 7.4, 7.5

QUESTION
1.

The inquiring law firm asks whether the firm may use, as its website domain name, the firm’s sole field of practice with the word

“expert” added.
Background
2.

The inquiring law firm practices exclusively in one area of law, in which, it is said, the firm “has a very successful track record.”

The firm wishes to use as its internet website domain name a combination of the name of its sole practice area and the word “expert,” for
example, “realestatelawexpert” or bankruptcylawexpert,” or the like. The inquirer says that the website will elsewhere contain a
disclaimer that the firm does not guarantee any favorable outcomes, and that past success does not assure future results. The law firm
says that the firm will not use the word “expert” except in its domain name.
OPINION
3.

N.Y. Rule of Professional Conduct 7.5(e)(3) specifically addresses domain names, so we begin our discussion there. That Rule

says that a lawyer or law firm may use “a domain name for an internet web site that does not include the name of the lawyer or law firm
provided,” among other things, that “the domain name does not imply an ability to obtain results in a matter.” Comment 2 accompanying
this Rule notes that “a personal injury firm could not use the domain name www.win-your-case.com or www.settle-for-more.com because
such names imply that the law firm can obtain favorable results in every matter regardless of the particular facts and circumstances.” We
echoed this sentiment, albeit in the context of a different form of advertising, in our Opinion 1005 (2014), in which we concluded that a
claim “We Know How To Win For You” was impermissible under Rule 7.1, adding that “[m]erely posting the disclaimer that ‘Prior results
do not guarantee a similar outcome’ will not cure the ethical infirmity of the proposed advertising.”
4.

The word “expert” in a domain name is laden with claims of comparison. In its common and ordinary meaning, the word denotes

having been “proved or approved by test,” or a sense of relative superiority “having special skill or knowledge derived from training or
experience” or “knowing and ready as a result of wide experience or extensive practice.” Webster’s Third (Unabridged) International
Dictionary 800 (2002). The implication of the word is that the law firm may bring to the matter a seal of approval that provides
comparatively greater assurance of some favorable outcome which no disclaimer may readily cure.
5.

We need not rely on Rule 7.5(e) alone, however, for two other Rules accent our point. First, Comment 12 accompanying Rule 7.1

teaches that “descriptions of characteristics of the law firm that compare its services with those of other law firms and that are not
susceptible of being factually supported could be misleading to potential clients. Accordingly, a lawyer may not advertise that the lawyer
is the ‘Best,’ ‘Most Experienced,’ or ‘Hardest Working.’” To us, the use of the word “expert” is exactly the sort of description that the
Comment intends lawyers to avoid – an avoidance that a disclaimer about the past does not fix.
6.

Second, Rule 7.4 provides that a lawyer may claim to be recognized or certified as a “specialist” only in certain specific

circumstances, none applicable here, and then only if married to a statement qualifying the limits on the “specialist” label. The word
“expert” is an obvious synonym for the word “specialist.” See, e.g., Roget’s International Thesaurus 639 (7th ed. 2010) (listing “expert” as
synonym for “specialist”). To suppose that the framers of Rule 7.4 would so restrict the use of the word “specialist” but approve the use of
the near-identical label of “expert” is incongruous. Other jurisdictions agree. Spencer v. The Honorable Justices of the Supreme Court of
Pennsylvania, 579 F. Supp. 880, 885-88 (E.D. Pa. 1984); Maryland Op. 00-21; Ohio Opinion 2005-06; cf. N.Y. State 757 (2002) (no
support in rules for use of “expert” even in communications with other lawyers).
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Nothing in this opinion is intended or should be interpreted to prevent a lawyer from offering or advertising the lawyer’s services as

an expert witness, whether as a testifying or consulting expert. Courts frequently qualify lawyers as experts to provide admissible
testimony on issues in dispute in civil and criminal actions, arbitrations, and other dispute resolution forums. A common example is
testimony in a legal malpractice action concerning, among other things, the reasonable standard of care applicable to the legal services in
question. The use of the word “expert” in this context, which is typically though not always directed to other lawyers, does not raise the
concerns set forth above about claims of superiority to the general public.
CONCLUSION
8.

In sum, we conclude that a law firm may not use the word “expert” in the law firm’s domain name regardless of whether the

website otherwise contains a disclaimer that prior results do not guarantee future results.
25-14
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ETHICS OPINION 1003
New York State Bar Association
Committee on Professional Ethics

Opinion 1003 (3/31/14)

Topic:

Law Firm Name

Digest: A lawyer who practices under his full name may use a law firm name that includes only the lawyer’s middle name initials and
last name, without including his first name.
Rules:

7.5(b), (e)

FACTS
1.

The inquirer’s name is John P.J. Jones (fictional name), which is listed on his stationery, business card, and email signature line.

The inquirer states that the primary reason he includes his middle initials is that there are other attorneys by the name John Jones.
2.

The inquirer plans to leave his current firm and start a solo practice. He has researched available law firm names, including

available domain and business entity names, and has found that there are other attorneys named John Jones and that domain names for
that name have been taken.
3.

The inquirer has determined that “P.J. Jones Law Offices,” “The Law Offices of P.J. Jones,” or “P.J. Jones Law” would be the best

available options for purposes of a domain name, firm name, and marketing because an attorney search of “P.J. Jones” will then usually
lead to him first.
4.

The inquirer notes that while he wishes to use one of the above proposed firm names, he still plans to practice using his full name,

John P.J. Jones, as he has in the past and presently does.

QUESTION
5.

May a lawyer practice under a law firm name that includes only the lawyer’s middle name initials and last name, without including

his first name?
OPINION
6.

Rule 7.5(b) of the New York Rules of Professional Conduct provides, with certain limited exceptions, that a “lawyer in private

practice shall not practice under a trade name, a name that is misleading as to the identity of the lawyer or lawyers practicing under such
name, or a firm name containing names other than those of one or more of the lawyers in the firm . . . .” As we have noted many times,
this rule serves to protect the public from being deceived as to the identity, responsibility or status of those who use the firm name. See
N.Y. State 920 (2012); N.Y. State 732 (2000) (applying trade name prohibition in former Code of Professional Responsibility).

7.

In N.Y. State 740 (2001), this Committee opined that “[u]sing a name that is not the legal name of one or more partners or former

partners in the law firm constitutes [the] use of a trade name” within the meaning of the language contained in Rule 7.5(b). Therefore, we
concluded that a lawyer may not place an advertisement in the Yellow Pages in which the lawyer uses the firm name “A”, or inserts the
letter “A” before the firm name, in order to insure favorable placement.

8.

In N.Y. State 920, a solo practitioner believed that his last name was too long and inquired whether he could call his law firm by

his initials, “[JDR Law].” We concluded that “[b]ecause the lawyer’s initials do not constitute the lawyer’s legal name, they would constitute
a trade name, and therefore the lawyer is prohibited from practicing under that name.” Similarly, in N.Y. State 948 (2012), we opined that
a law firm name may not include a variant on the lawyer’s name that is created by conjoining the lawyer’s initials with an abbreviation of
the lawyer’s surname. We concluded that the first portion of the proposed firm name that included the conjoined and abbreviated form of
the lawyer’s name “deviate[d] … substantially from the lawyer’s actual name, and in that respect is similar to firm names found
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impermissible in [our prior] opinions….” N.Y. State 948; see also N.Y. County 677 (1990) (firm name may not include first name of one
partner and contraction of surname of another partner, as such a name would violate requirement that lawyers practice only under names
of lawyers in the firm).

9.

In N.Y. State 948 we acknowledged, however, that “[s]ome variations on names may deviate so slightly from the original as not to

offend Rule 7.5(b).” Cf. N.Y State 872 (2011) (permissible to use English translation of foreign first name in informal communications, and
on business cards and website, if not misleading and if compliant with statutes and court rules). Applying our above precedents, we
conclude that the slight name variation proposed by the inquirer here, which maintains his full surname and the initials of two of his three
given names and does not add anything to his legal name, does not offend Rule 7.5(b)’s prohibition against the use of trade names.
Therefore, the inquirer can drop his first name to formulate a firm name that includes his middle name initials and legal surname. This
assumes, however, that the inquirer can ensure that the proposed firm name does not violate the additional prohibition in Rule 7.5(b)
against practicing under a firm name that is “misleading as to the identity of the lawyer or lawyers practicing under such name.”

10.

As we noted in N.Y State 872, the inquirer must also abide by any statutes, court rules, and judicial guidelines that govern an

attorney in these circumstances. See, e.g., Judiciary Law § 468 ("Official registration of attorneys to be kept by the chief administrator of
the courts"); Part 118 of the Rules of the Chief Administrator of the Courts ("Registration of Attorneys").

11.

With regard to domain names, we note that under Rule 7.5(e) “[a] lawyer or law firm may utilize a domain name for an internet web

site that does not include the name of the lawyer or law firm” provided certain conditions are met. As further explained in Cmt. [2] to Rule
7.5, “[a]s long as a law firm’s name complies with other Rules, it is always proper for a law firm to use its own name or its initials or some
abbreviation or variation of its own name as its domain name.”

CONCLUSION
12.

A lawyer who practices under his full name may use a law firm name that includes only the lawyer’s middle name initials and last

name, without including his first name.

(31-13)

© 2015 New York State Bar Association

One Elk Street, Albany , NY 12207
Phone: 518-463-3200 Secure Fax: 518.463.5993

Page 34 of 777

http://www.nysba.org/CustomTemplates/Content.aspx?id=48091&css=print

3/19/2015

NYSBA | Ethics Opinion 1017

Page 1 of 2

ETHICS OPINION 1017
New York State Bar Association
Committee on Professional Ethics
Opinion 1017 (8/6/2014)
Topic:

Firm Name; Trade Name

Digest: A law firm’s staff may answer the firm’s telephones using the first initials of the last names of the named partners. Such limited
use of the initials would not be practice under a trade name and would not violate Rule 7.5(b) as long as the firm will not practice law
using those initials. The name of the little league team sponsored by the inquirer’s firm could be the first initials of the named partners’
last names; such a designation would not constitute practice under a trade name.
Rules:

7.5(b), 7.5(e)

FACTS
1.

For ease of answering phones, the inquirer would like to have the office staff answer the phones stating “ABC Law Firm.” “ABC”

represents the first initials of the last names of the named partners and would be for the limited purpose of answering the phones.
2.

The inquirer also indicates that the firm would like to sponsor a little league team with the name “ABC Law Firm” and ABC would

again represent the first initials of the last names of the named partners.
QUESTION
3.

Is the proposed conduct ethically permissible?

OPINION
4.

Rule 7.5(b) of the New York Rules of Professional Conduct (the “Rules”) is relevant to answer the first question as it governs law firm

names and the restrictions involved. Specifically, Rule 7.5(b) states in pertinent part:
A lawyer in private practice shall not practice under a trade name, a name that is misleading as to the identity of the lawyer or
lawyers practicing under such name, or a firm name containing names other than those of one or more of the lawyers in the firm,
except that by the name of a professional corporation shall contain “PC” or such symbols permitted by law, the name of a limited
liability company or partnership shall contain “LLC,” “LLP” or such symbols permitted by law…

In N.Y. State 740 (2001), the Committee concluded that “using a name that is not the legal name of one or more partners or former
partners in the law firm constitutes use of a trade name.”The prohibition against practice under trade names is broad and Rule 7.5(b)
serves to protect the public from being deceived as to the identity, responsibility or status of those who use the firm name. See N.Y.
State 920 (2012) (citing N.Y. State 732 (2000), which applied the trade name prohibition under the former Code of Professional
Responsibility).
5.

Rule 7.5(e)(2) states that “A lawyer or law firm may utilize a domain name for an internet web site that does not include the name of

the lawyer or law firm provided: the lawyer or law firm in no way attempts to engage in the practice of law using the domain name."
Comment [2] to Rule 7.5(e) states that “as long as a firm’s name complies with other Rules, it is always proper for a law firm to use its
own name or its initials or some abbreviation or variation of its own name as its domain name.”
6.

In N.Y. State 872 (2011), we opined on the question of whether a lawyer with a Polish first name could use an English version of that

name on business cards and his firm’s website. We concluded that “a lawyer’s use of an English name [in informal communications, on
business cards and on his firm’s website] is not misleading as to the identity of the lawyer and is not dishonest, fraudulent, deceitful, or a
misrepresentation.” Accordingly, it “does not run afoul of either Rule 7.5(b) or Rule 8.4(c).” We also stated that the attorney could use a
“nickname by which the attorney is commonly known, as long as the name is not misleading as to the lawyer’s identity.”
7.

In N.Y. State 1003 (2014), we concluded that a lawyer who practices under his full name may use a law firm name that includes only

the lawyer’s middle name initials and last name, without including his first name.

Page 35 of 777

http://www.nysba.org/CustomTemplates/Content.aspx?id=51304&css=print

3/19/2015

NYSBA | Ethics Opinion 1017

8.

Page 2 of 2

In the instant inquiry, the law firm does not want to change its name or practice under a different name. The law firm merely wants

to use the named partners’ initials for the limited purpose of answering the phones. The proposed use of the initials as a greeting to
answer the phones is similar to the use of a nickname or English name in “informal communications” by the lawyer in N.Y. State 872.
Neither the use of the nickname nor the use of the initials to answer the phone (as in the instant inquiry) would be used by the respective
attorneys to practice law. We conclude that the use of the partners’ initials when answering the telephones does not constitute practicing
under a trade name, and does not misrepresent the identities of the lawyers. Therefore, the proposed limited use would not violate Rule
7.5(b). In addition, the sponsorship of a little league baseball team named after the initials of the named partners’ last names, to wit, ABC
Law Firm, would not constitute practice under a trade name, is not misleading as to the identities of the attorneys and is permissible
under the applicable Ethics Rules.
9.

In N.Y State 920 (2012), this Committee concluded that a lawyer may not practice under a law firm name that consists only of the

lawyer’s initials, but that the initials could constitute the firm’s motto. We also stated that “[l]anguage or a name that is impermissible as a
trade name may be permissible as a firm ‘motto’” Here, the law firm does not intend to practice under the firm name ABC Law Firm, but
rather intends to utilize the initials as a matter of convenience for the limited purpose of answering the phones. The firm name will remain
the complete last names of the three named partners.
CONCLUSION
10.

A law firm’s staff may answer the firm’s telephones using the first initials of the last names of the named partners. Such limited use

of the initials, without more, would not be practice under a trade name and would not violate Rule 7.5(b) as long as the firm will not
practice law using those initials.
11.

For the same reason, the name of the little league team sponsored by the inquirer’s firm could be the initials of the named partners’

last names.
(11-14)
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ETHICS OPINION 1031
New York State Bar Association
Committee on Professional Ethics
Opinion 1031 (10/30/14)
Topic: Specialization; Use of term “specialist” in the title of a job held by a lawyer that a nonlawyer may lawfully perform
Digest: A lawyer may use the title “immigration specialist” in a job previously and lawfully held by nonlawyers where the lawyer does not
publicly associate the title with his or her status as a lawyer. The lawyer may disclose the status as a lawyer to persons interacting with
the lawyer as long as the lawyer does not do so “publicly.” Disclosure of the lawyer’s status as a lawyer and “specialist” title on a resume
ordinarily would not be prohibited by Rule 7.4, but disclosure of this title on a LinkedIn site would be prohibited.
Rules: Rules 5.7(a) & (c), 7.4(a) & (c).
FACTS
1.

The inquirer is a lawyer who has been hired as an “immigration specialist” in the Human Resources Department of an educational

institution in New York. In that role, the inquirer will prepare filings on behalf of the institution and devise immigration visa strategies, but
she will not make any appearance on behalf of the institution and her status as an attorney will not generally be visible to the public. The
position was previously held by a nonlawyer. The inquirer's email signature would identify her as “Immigration Specialist, Human
Resources Department,” with no indication that she is a lawyer.
QUESTION
2.

May a lawyer use the title of “specialist” when working in a position in which the lawyer’s status as a lawyer is not disclosed to the

public?
3.

If so, may the lawyer include the title in a resume and LinkedIn profile?

OPINION
4.

This inquiry arises at the intersection of two provisions of the New York Rules of Professional Conduct (the “Rules”). First, Rule 7.4

prohibits a lawyer from “publicly” identifying himself or herself as a “specialist” in an area of law unless he or she has been certified by
certain approved organizations. See N.Y. State 757 (2002).1
5.

Second, Rule 5.7 addresses the provision of nonlegal services by lawyers and the circumstances in which the Rules apply to the

rendition of such services. Among other things, Rule 5.7(a) provides that where a lawyer renders both legal and nonlegal services to a
person in circumstances in which the services are not kept “distinct,” the Rules apply to the provision of both legal and nonlegal services.
The services at issue here appear potentially to encompass both nonlegal and legal services. “Nonlegal services” means “those services
that lawyers may lawfully provide and that are not prohibited as an unauthorized practice of law when provided by a nonlawyer.” Rule 5.7
(c). We assume that the immigration-related services at issue here are such a nonlegal service – that is, that they could lawfully be
provided by a nonlawyer.2 We have observed, however, that there are services that may be legally undertaken by both lawyers and
nonlawyers but “when such services are performed by a lawyer who holds himself out as a lawyer, they constitute the practice of law and
the lawyer, in performing them, is governed by the Code.” N.Y. State 557 (1984). Some of the services that the inquirer provides – such
as the development of immigration visa strategies for her employer and preparation of immigration filings – are services that, if provided
by a lawyer “who holds himself out as a lawyer,” would be governed by the Rules. See N.Y. State 832 ¶ 6 (2009) (“despite the fact that a
nonlawyer might be entitled to provide some advice about a shelf corporation without committing the unauthorized practice of law, when a
lawyer provides such advice it becomes the provision of legal services”).
6.

As indicated in ¶5, in our opinions addressing the services that may be provided by both lawyers and nonlawyers, we looked to

whether the lawyer was “holding himself out as a lawyer.” N.Y. State 557; see also N.Y. State 636 (1992) (lawyer could conduct business
of selling will forms where lawyer does not identify himself as a lawyer); N.Y. State 832 ¶ 10 (noting that identifying person selling shelf
corporations as a lawyer creates risk of confusion that the lawyer has a lawyer-client relationship with buyers); N.Y. State 951 ¶ 12 (2012)
(same as to lawyer offering letter-writing service where the letters address legal subjects). Obscuring the fact that the person providing
the service in question is a lawyer is not always effective to avoid the application of the Rules. See N.Y. State 662 (1994) (lawyer
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assisting nonlawyer in representing homeowners challenging real estate taxes must disclose status to avoid misleading the tribunal and
opposing party). Nevertheless, in this circumstance we see no reason why the bar on use of the term “specialist” would apply to a lawyer
who does not hold him- or herself out as a lawyer.
7.

In short, whether the prohibition on use of the term “specialist” in Rule 7.4(a) applies here depends, first, on whether the inquirer is

holding herself out as a lawyer, and second, whether she “publicly” uses the term “specialist.” Combining these two provisions, we
conclude that the use of the term “specialist” for a lawyer rendering immigration services that can lawfully be provided by a nonlawyer
does not offend Rule 7.4 if the lawyer does not publicly associate the services with his or her status as a lawyer.
8.

This conclusion is supported by substantial policy. The prohibition on the term “specialist” is derived from concerns that the term

implies a statement as to the quality of services being provided by lawyers that may be difficult for laymen to assess and therefore
particularly likely to be misleading. See, e.g., Bates v. State Bar of Arizona, 433 U.S. 350, 383-84 (1977) (“misstatements that might be
overlooked or deemed unimportant in other advertising may be found quite inappropriate in legal advertising”). It makes little sense to bar
a term that might be used by nonlawyers providing the same services if the lay public does not know that the person providing the
services is in fact a lawyer. Second, the inquirer has taken a job with a title assigned by her employer for reasons apparently unrelated to
her status as a lawyer. It would be unfair and counterproductive to bar her from taking the job, or to condition her ability to take the job on
the extent of her ability to persuade her employer to change the title, because of her status as a lawyer.
9.

This does not necessarily mean that the inquirer must hide her status from those within the institution with whom she interacts – the

institution itself and the individual employees whose immigration status is at issue. Even if that might in some circumstances constitute
“holding herself out as a lawyer,” Rule 7.4 would not prohibit the use of the term “specialist,” because disclosure to this relatively limited
universe of persons would not constitute a “public” statement.
10. Turning to the second question, an accurate statement of the inquirer’s title on her resume does not constitute a “public” statement
for purposes of Rule 7.4, as long as the inquirer does not post or distribute the resume beyond specific potential employers. A notation
on the inquirer’s LinkedIn page, however, must be construed as “public.” See N.Y. State 757 (letterhead and business cards are forms of
public communications for purposes of DR 2-105 (now Rule 7.4)). If the LinkedIn page notes the inquirer’s status as an attorney, it
cannot also note a title including the word "specialist." We have considered whether a notation on the site that the job does not entail the
rendering of legal services might be sufficient to avoid the prohibition. The difficulty is that, as noted above, it appears that the inquirer
does in fact render services that are “legal services” if rendered by a lawyer, so that the disclaimer would not be accurate. Cf. N.Y. State
832 ¶ 11 (a disclaimer that no legal services are being rendered and the protections of the attorney-client relationship do not exist “would
not be effective if the lawyer actually provided legal advice or other legal services to the customer of the nonlegal business”).
CONCLUSION
11. The inquirer may use the title “immigration specialist” as long as she does not publicly associate her status as an attorney with her
title. Noting the title on her resume would not ordinarily be prohibited by Rule 7.4, but noting it on her LinkedIn page together with her
status as a lawyer would be prohibited.
(40-14)
1

Rule 7.4(a) states: "A lawyer or law firm may publicly identify one or more areas of law in which the lawyer or law firm practices, or may

state that the practice of the lawyer or law firm is limited to one or more areas of law, provided that the lawyer or law firm shall not state
that the lawyer or law firm is a specialist or specializes in a particular field, except as provided in Rule 7.4(c)." (Emphasis added.) Rule
7.4(c), the exception referred to, provides that a lawyer may state that the lawyer has been recognized or certified as a specialist only if
certified by certain organizations and only if the statement is accompanied by certain disclosures.
2

Whether a particular service would be the unauthorized practice of law if rendered by a nonlawyer is a question of law that is beyond

the jurisdiction of this Committee. See, e.g., N.Y. State 863 ¶¶ 4-5 (2011) (whether lawyer admitted in another state is engaging in the
unauthorized practice of law if he practices exclusively immigration law is a question of law beyond the Committee’s jurisdiction).
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ETHICS OPINION 1023
New York State Bar Association
Committee on Professional Ethics
Opinion 1023 (9/26/14))
Topic: Firm Name; Trade Name; Disciplinary Authority; Choice of Law
Digest: A lawyer admitted only in New York, which prohibits a lawyer from practicing under a trade name, may not be of counsel to an
out-of-state firm with a trade name.
Rules: 7.5(b), 8.5(a), 8.5(b)
FACTS
1.

The inquirer (Y) is a New York licensed attorney who has a full time job and wants to be of counsel to a District of Columbia law

firm that a colleague (X) is forming. X is a member of the District of Columbia bar, and Y is a member of only the New York State bar. X
has been informed that the firm name could not be "X and Y," since that would imply that Y was a partner and therefore would be
misleading. See Rule 7.5(c) ("Lawyers shall not hold themselves out as having a partnership with one or more other lawyers unless they
are in fact partners.") X has proposed using a trade name, based on the kind of law the firm would practice, which the District of
Columbia permits and New York State does not. The firm would disclose that the inquirer is a member of only the New York State bar.
QUESTION
2.

May an attorney admitted only to the New York State bar be of counsel to a District of Columbia law firm that practices under a

trade name?
OPINION
3.

The law firm involved in this inquiry is a District of Columbia entity. Although many aspects of the practice of the D.C. firm will be

governed by the D.C. Rules of Professional Conduct, to determine whether Y may become of counsel to1 and practice with the firm,
certain aspects of Y's practice will be governed by the New York Rules of Professional Conduct (the "Rules").

4.

The question of which jurisdiction’s ethics rules are to be applied to particular circumstances is governed by Rule 8.5 ("Disciplinary

Authority and Choice of Law"), which reads as follows:
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(a) A lawyer admitted to practice in this state is subject to the disciplinary authority of this state, regardless of where the
lawyer’s conduct occurs. A lawyer may be subject to the disciplinary authority of both this state and another jurisdiction
where the lawyer is admitted for the same conduct.
(b) In any exercise of the disciplinary authority of this state, the rules of professional conduct to be applied shall be as
follows:
(1) For conduct in connection with a proceeding in a court before which a lawyer has been admitted to practice (either
generally or for purposes of that proceeding), the rules to be applied shall be the rules of the jurisdiction in which the
court sits, unless the rules of the court provide otherwise; and
(2) for any other conduct: (i) if the lawyer is licensed to practice only in this state, the rules to be applied shall be the
rules of this state, and (ii) if the lawyer is licensed to practice in this state and another jurisdiction, the rules to be
applied shall be the rules of the admitting jurisdiction in which the lawyer principally practices; provided, however, that
if particular conduct clearly has its predominant effect in another jurisdiction in which the lawyer is licensed to
practice, the rules of that jurisdiction shall be applied to that conduct.

5.

Under Rule 8.5(b)(2), since Y is licensed to practice only in New York, the New York Rules will apply to his conduct.

6.

Rule 7.5(b) prohibits an attorney in private practice from practicing under a trade name. Specifically, Rule 7.5(b) states in

pertinent part:
A lawyer in private practice shall not practice under a trade name, a name that is misleading as to the identity of the lawyer or
lawyers practicing under such name, or a firm name containing names other than those of one or more of the lawyers in the firm,
except that by the name of a professional corporation shall contain “PC” or such symbols permitted by law, the name of a limited
liability company or partnership shall contain “LLC,” “LLP” or such symbols permitted by law and, if otherwise lawful, a firm may
use as, or continue to include in its name the name or names of one or more deceased or retired members of the firm or of a
predecessor firm in a continuing line of succession.

7.

In N.Y. State 740 (2001), the Committee concluded that “using a name that is not the legal name of one or more partners or

former partners in the law firm constitutes use of a trade name.”
8.

In N.Y. State 861 (2011), the committee held that, although the New York office of a law firm may not ethically operate under a

trade name, a lawyer who is admitted in New York and another jurisdiction that permits a law firm to practice under a trade name, and
who principally practices in the other jurisdiction, may be of counsel to a firm with a trade name, even though the lawyer could not do so
in New York. In reaching its conclusion, the committee analyzed Rule 8.5(b)(2)(ii) and concluded that "[b]ecause the conduct – practicing
with a firm that uses a trade name – principally occurred in the other jurisdiction, the applicable ethical rules would be those of the other
jurisdiction.” See also N.Y. State 889 (2011) (a lawyer admitted in New York and D.C. who principally practices in D.C., which allows
partnership with a non-lawyer, may conduct New York litigation even if the D.C. partnership includes a non-lawyer who would benefit from
the resulting fees, because the governing ethical provisions would be those of D.C.).
9.

The analysis of N.Y. State 861, however, does not apply to the instant inquiry, because the inquiring attorney -- Y -- is only

admitted to the New York State Bar and is not admitted in D.C. (the other jurisdiction involved here), and is therefore not authorized to
"principally practice" in the jurisdiction that allows lawyers to practice under a trade name.
CONCLUSION
10.

A lawyer admitted solely in New York, where lawyers are prohibited from practicing under trade names, may not be of counsel to

an out-of-state firm that is practicing under a trade name.
(30-14)

1

Although Y proposes to become "of counsel" to the firm, the principles set forth in this opinion would also apply to a lawyer admitted only
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in New York who wished to become an associate or partner in an out-of-state firm practicing under a trade name.

© 2015 New York State Bar Association

One Elk Street, Albany , NY 12207
Phone: 518-463-3200 Secure Fax: 518.463.5993

Page 41 of 777

http://www.nysba.org/CustomTemplates/Content.aspx?id=52209&css=print

3/19/2015

NYSBA | Ethics Opinion 1033

Page 1 of 2

ETHICS OPINION 1033
New York State Bar Association
Committee on Professional Ethics
Opinion 1033 (11/7/14)
Topic: Conduct involving misrepresentation
Digest: Where a prospective buyer makes an offer for real property and is asked both to pay the cost of a "short sale negotiator" and to
reduce the offer price by the same amount, the lawyer for the buyer may not participate in the transaction unless the bank is informed that
the offer price was reduced by the cost of the short sale negotiator. Disclosure on the HUD-1 form that the seller is paying the fee of the
short sale negotiator is insufficient, by itself, to put the bank on notice that the offer price was originally higher.
Rules: 8.4(c)
FACTS
1. A lawyer represents a client (a prospective buyer) who made an offer to purchase residential real property for $310,000. The sale
price will be subject to approval by the bank that holds the seller's mortgage, since the sale price is less than the outstanding amount of
the mortgage (i.e., it is a "short sale"). However, the seller's real estate agent refuses to submit the offer to the bank for approval unless
the buyer signs an agreement with a third party "short sale negotiator" for a fee of $10,000 (payable upon completion of a successful
short sale) and submits a reduced purchase offer for $300,000. (The purpose of a short sale negotiator is to assist the seller in
completing the paperwork necessary to support the bank's decision to accept less than the outstanding amount of the mortgage in
satisfaction of all amounts owed to the bank. We assume for purposes of this opinion that this is a legitimate purpose and that the short
sale negotiator will perform a valuable service.) The inquirer perceives an ethical issue because where a short sale is involved, the bank
customarily requires that the offer submitted for its approval be the "highest and best" offer received by the seller. The Form HUD-1
would disclose that the $10,000 fee of the short sale negotiator is being paid by the buyer, but apparently would not disclose that the
buyer's original offer of $310,000 has been reduced to $300,000 to cover this cost.
QUESTION
2. May the buyer's lawyer proceed with a real estate transaction in which the buyer pays the cost of a short sale negotiator, and
reduces the original offer price by the same amount, without disclosing that the original offer price was reduced to cover the cost of the
seller's short sale negotiator?
OPINION
3. Rule 8.4(c) of the New York Rules of Professional Conduct (the "Rules) states that a lawyer shall not "engage in conduct involving
dishonesty, fraud, deceit or misrepresentation." Although the Rules do not define dishonesty or misrepresentation, this committee has
previously identified circumstances that would constitute misrepresentation. See, e.g., N.Y. State 882 (2011), N.Y. State 817 (2007)
(both involving a gross-up of the purchase price of real property before application of a so-called seller's concession). In N.Y. State 882
we stated:
In essence, we concluded in N.Y. State 817 that it is a misrepresentation under DR 1-102(A)(4) (the predecessor to Rule 8.4(c)) for the
transaction documents in a residential real estate transaction either to contain an untrue statement of a material fact or to omit a material
fact where the untrue statement or the material omission makes the statements contained in the transaction document materially
misleading. . . . A statement may be literally true with respect to the facts stated, but may fail to include other facts necessary to prevent a
false implication, and a "failure to disclose is generally considered as much a misrepresentation as a false affirmative statement." U.S.
Express, Inc. v. Intercargo Ins. Co., 841 F. Supp. 1328, 1337 (E.D.N.Y. 1994). An assertion need not be fraudulent to be a
misrepresentation. Disclosing a seller's concession without disclosing a matching gross-up in the sales price produces a half-truth, which
is a form of misrepresentation within the meaning of Rule 8.4(c).
4. In this case, disclosing that the buyer has offered $300,000 for the property and is paying $10,000 to a short sale negotiator, without
also disclosing that the buyer's original offer was $310,000, would be misleading. This would be particularly so if, under the bank's shortsale program, the bank typically authorizes real estate commissions and other expenses to be paid out of the sale proceeds but does not
treat third party short sale negotiator fees as an authorized expense payable from the sale proceeds.
5. Accordingly, a lawyer may not proceed with the real estate transaction proposed here unless the short sale bank is given notice that
the original offer was for $310,000 and that it was reduced by an amount equal to the fee of a short sale negotiator. Failure to make that
disclosure would constitute conduct involving dishonesty, fraud, deceit or misrepresentation, in violation of Rule 8.4(c). Disclosure on the
HUD-1 form that the seller is paying the fee of the short sale negotiator is insufficient, by itself, to put the bank on notice that there was a
higher offer.
CONCLUSION
6. Where a prospective buyer makes an offer for real property and is asked both to pay the cost of a "short sale negotiator" and to
reduce the offer price by an amount equal to that cost, the lawyer for the buyer may not participate in the transaction unless the bank is
informed that the offer price was reduced by the cost of the short sale negotiator. Disclosure on the HUD-1 form that the seller is paying
the fee of the short sale negotiator is insufficient, by itself, to put the bank on notice that the offer price was originally higher.
(35-14)
© 2015 New York State Bar Association
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ETHICS OPINION 1043
New York State Bar Association
Committee on Professional Ethics
Opinion 1043 (1/8/15)
Topic: Lawyer’s Receipt of Referral Fee from a Real Estate Broker
Digest: A lawyer may not accept, as a referral fee, a portion of a real estate broker’s commission in lieu of charging a fee to the lawyer’s
client.
Rules: 1.7(a)
FACTS
1.

A lawyer represented an estate in the sale of real property through a real estate broker the lawyer had recommended to the

executors of the estate. The broker has offered to pay the lawyer a referral fee of 25% of the broker’s commission, which the lawyer
proposes to accept in lieu of the lawyer charging legal fees to the estate for services rendered in the real estate transaction.
QUESTION
2.

May a lawyer accept a referral fee from a real estate broker whom the lawyer recommended for a real property transaction in lieu of

charging the lawyer’s client for legal fees the lawyer would otherwise charge for legal services on the real estate transaction?
OPINION
3.

We have long and consistently stated that a lawyer may not act as a lawyer and a broker in the same real estate transaction, with or

without client consent, and whether or not the lawyer charges for legal services. See, e.g., N.Y. State 916 (2012); N.Y. State 493 (1978);
N.Y. State 340 (1974); N.Y. State 208 (1971). In N.Y. State 916, we explained: “The rationale of [our earlier] opinions is that the broker’s
personal and financial interest in closing the transaction interferes with the lawyer’s ability to render independent legal advice with respect
to the transaction consistent with the principles now embodied in Rule of Professional Conduct 1.7(a). Otherwise put, the problem
primarily stems not from the fee the lawyer receives from rendering purely legal advice, but from the separate and independent financial
interest of the lawyer/broker arising from compensation for the non-legal services.”
4.

This rationale applies as long as the lawyer has a financial interest in the real estate broker’s commission, whether or not the lawyer

is acting as a broker. The disabling conflict that these opinions identify is a lawyer’s pecuniary interest in the broker’s success and
attendant commission, which irredeemably interferes with the lawyer’s distinct obligation to exercise independent professional judgment
on the client’s behalf. That the estate beneficiaries may benefit from the arrangement does not remedy this circumstance, any more than
a lawyer/broker’s waiving a legal fee, which is also of benefit to the client, can do so. Our conclusion is the same whether the broker's
offer of compensation was made before or after the completion of the transaction.
CONCLUSION
5.

A lawyer may not accept a referral fee consisting of a portion of a real estate broker’s commission in place of charging a fee to the

lawyer’s client, even with a client’s informed consent.
(32-14)
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The Association of the Bar of the City of New York Committee on Professional Ethics

Formal Opinion 2014-3: New York Attorney May Not Charge Client's Credit Card
Account After Client Disputes Bill
August 2014
TOPIC: Credit Cards
DIGEST: When a client has previously granted an attorney advance authorization to charge the client's credit card
account for the amount of the attorney's bills, but the client later disputes all or part of a particular bill, the attorney
may not thereafter charge the client's credit card account for the disputed portion of the bill.
RULES: 1.15

QUESTIONS:
When a client has granted a lawyer advance authorization to charge the client's credit card account for amounts
billed in the future, but the client later disputes all or part of a particular bill, may the lawyer charge the credit card
account for the disputed portion of the bill?

OPINION
It is now well established that attorneys are permitted under the New York Rules of Professional Conduct (the
"Rules" or "New York Rules") to accept payment by credit card, as long as they comply with various ethical
requirements, including protecting confidential information (as required by Rule 1.6) and avoiding excessive legal
fees and expenses (as required by Rule 1.5). This position was recently reaffirmed by the Bar Association of Nassau
County, Committee on Professional Ethics, in its Opinion 13-5 issued on December 11, 2013.[1]
The question presented here is whether a lawyer, who has received advance authorization to charge a client's credit
card account for the amount of the lawyer's bills, may charge the client's credit card account for a particular bill after
the client has disputed all or part of that bill. In the opinion of this Committee, once a client disputes the amount of a
lawyer's bill, the lawyer should not charge the client's credit card account for the disputed portion of the bill without
the client's consent.
Rule 1.15 contains various provisions designed to protect "Client Funds" and other "Property." The Rule makes
clear that these protections arise from the lawyer's role as the client's "fiduciary." Rule 1.15(a). Consequently, a
lawyer "must not misappropriate such funds or property or commingle [them] with his or her own" funds or
property. Id. A lawyer who has been entrusted with a client's credit card information, along with authority to make
charges against the credit card account, holds that information as the client's fiduciary. As a general matter, charging
the client's credit card account after the client has disputed the fees violates this trust. Such a practice is analogous to
a lawyer taking possession of disputed funds being held in escrow for the client's benefit, a practice that is explicitly
prohibited under Rule 1.15(b)(4). That provision applies when a lawyer holds in an escrow account "funds belonging
in part to a client" and "in part currently or potentially to the lawyer." In that circumstance, if the client disputes the
lawyer's entitlement to a portion of those funds for his fee, "the disputed portion shall not be withdrawn until the
dispute is finally resolved." Rule 1.15(b)(4) (emphasis added).
If the lawyer is not permitted to withdraw disputed funds from escrow, it follows that the lawyer may not charge
disputed amounts against a client's credit card account, which is sensitive information belonging to the client that the
lawyer holds in trust and which provides the lawyer with access to a client's personal funds. The lawyer may charge
the client's credit card for the portion of the bill that the client does not dispute, but may not charge the card for any
portion that the client does dispute.
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CONCLUSION
Under the New York Rules of Professional Conduct, an attorney may not charge a client's credit card account for
any disputed portion of a bill, even if the client has previously given advance authorization to charge the client's
credit card account for legal fees.

[1] Nassau County Opinion 13-5 (2013) provides useful background on the evolution of New York's acceptance of
credit card payments for legal fees and costs. It concludes that an attorney "is permitted to accept client payments by
credit card" under the New York Rules, "provided the attorney observes certain caveats and restrictions" noted in the
opinion. We add that the use of credit cards may also subject lawyers to regulation under certain federal and state
laws (such as consumer protection and data breach notification statutes), which are matters of law outside the scope
of this Committee's jurisdiction.
© The Association of the Bar of the City of New York
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The Association of the Bar of the City of New York Committee on Professional Ethics

Formal Opinion 2015-2: NONREFUNDABLE MONTHLY FEE IN A RETAINER
AGREEMENT
February 2015
TOPIC: Use of a flat, nonrefundable monthly fee in a retainer agreement.
DIGEST: Use of a flat, nonrefundable monthly fee in a retainer agreement raises a number of ethical issues, which
must be considered carefully. Such a fee may be permissible in certain circumstances, provided it is not excessive, is
fully earned, and does not impede the client’s right to terminate the representation. In addition, the retainer
agreement must clearly disclose how the fee is calculated, what services are covered by the fee, and under what
circumstances the fee becomes fully earned and, thus, nonrefundable.
RULES: 1.5 and 1.16
QUESTION: May a lawyer use a retainer agreement that provides for a flat, nonrefundable monthly fee?

OPINION
A New York lawyer is considering a retainer agreement, which would require the client to pay, at the start of each
month, a flat monthly fee in exchange for access to the lawyer for a specified list of legal services (“Retainer
Agreement”).[1] Each month the lawyer would send the client a bill specifying the time spent and services rendered
by the lawyer during the prior month, and the amount of the bill for the prior month would be the flat fee. Any
services outside the scope of the Retainer Agreement would be available for an additional fee to be specified under a
separate fee agreement. The client would be permitted to terminate the Retainer Agreement at any time. However,
the agreement would state that previously paid monthly fees are not refundable.
I.

Limitations on the Use of Nonrefundable Fees in New York

New York lawyers are prohibited from entering into an arrangement for a “nonrefundable retainer fee.” Rule 1.5(d)
(4) of the New York Rules of Professional Conduct (the “New York Rules” or “Rules”). A New York lawyer may,
however, charge a “reasonable minimum fee” if the retainer agreement “defines in plain language and sets forth the
circumstances under which the fee may be incurred and how it will be calculated.” Id. Here, the proposed monthly
fee is a flat fee rather than a minimum fee; but, for the purpose of Rule 1.5(d), we believe this difference is
immaterial and that a flat fee is ethically permissible if it satisfies the other requirements of Rule 1.5.
In general, fees paid to a lawyer in advance are nonrefundable only to the extent they have been earned by the
lawyer. See Rule 1.16(e) (upon termination of representation, a lawyer shall promptly refund any part of a fee paid
in advance that has not been earned). For example, a fee that is paid solely to secure a lawyer’s availability for future
engagements and is not intended to compensate the lawyer for legal services to be rendered on a particular matter
would generally be earned upon payment. This type of fee – sometimes called a “general retainer” – is earned
whether or not the lawyer performs any legal services, provided the arrangement is clearly explained to the client.
See Agusta & Ross v. Trancamp Contracting Corp., 193 Misc.2d 781, 785-86 (N.Y. Civ. Ct. 2002) (general retainer
compensates a lawyer for “agree[ing] implicitly to turn down other work opportunities that might interfere with his
ability to perform the retainer-client’s needs” and “giv[ing] up the right to be retained by a host of clients whose
interests might conflict with those of the retainer-client”); see also Kelly v. MD Buyline, Inc., 2 F. Supp. 2d 420, 426
(S.D.N.Y. 1998).
Alternatively, a fee paid in advance for legal services to be performed on specific, identified matters – sometimes
called a “special retainer” – is not earned unless the services are performed. See Kelly, 2 F. Supp. 2d at 426
(S.D.N.Y. 1998) (discussing distinction between general and special retainer agreements). This type of fee remains
subject to refund if the lawyer fails to provide the agreed services. Id. In addition, the New York Court of Appeals
has held that nonrefundability provisions in special retainer agreements, by allowing the lawyer to keep fees that
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have been paid in advance but have not been earned, violate public policy because they impede a client’s absolute
right to terminate the attorney-client relationship. See In re Cooperman, 83 N.Y.2d 465 (1994); N.Y. City Bar Ass’n
Formal Ethics Opinion (“NYCBA Formal Op.”) 1996-5 (May 31, 1996) (retainer providing for forfeiture of an
initiation fee and monthly fee in their entirety upon termination would violate Cooperman).
A third kind of fee – sometimes called a “hybrid retainer” – combines elements of a general retainer and a special
retainer. This type of fee may be paid in advance both to secure a lawyer’s availability for future services, if
requested, and to engage the lawyer to actually provide specific, identified services. While there may be
circumstances in which a hybrid retainer, or at least some portion of it, might reasonably be treated as a general
retainer and thus nonrefundable, courts and commentators have expressed concern about these arrangements,
warning that they should be carefully analyzed to determine whether the fee is being paid to secure the lawyer’s
availability or to pay for specific services. See Agusta, 193 Misc.2d at 787 (enforcement of a hybrid retainer “should
be subject to close scrutiny, governed by a rebuttable presumption that any moneys retained by counsel are for
services, rather than availability”). A fee for services is subject to refund if the services are not rendered.
Here, the proposed monthly fee could be viewed as compensating the lawyer both for availability and for specific
services. On one hand, the monthly fee would compensate the lawyer for making himself available to the client
during the month, whether or not the client requests any services. In this context, one might view the fee as earned
when paid. On the other hand, the lawyer is committing to provide specific services during the month upon the
client’s request; if such a request is made, the fee compensates the lawyer for providing the requested services. Thus,
the monthly fee could also be viewed as an amount paid in advance for specific services, which would not be earned
unless the services, if requested, are performed. Thus, to determine whether the nonrefundable monthly fee is
ethically permissible, it must be analyzed as a hybrid retainer, which combines aspects of both a general and a
special retainer.
II.

Factors to Consider When Analyzing a Nonrefundable Monthly Fee

The Committee is not prepared to say that charging a nonrefundable monthly fee is impermissible in all
circumstances, as we realize there may be potential benefits to a client in having such an arrangement.[2] In light of
Rule 1.5(d)’s prohibition against nonrefundable retainers, however, such an arrangement raises significant concerns
and should be analyzed carefully. Treating the monthly fee as nonrefundable raises four key questions. First, is the
fee “excessive,” under Rule 1.5(a)? Second, is the fee fully earned and, therefore, nonrefundable? Third, does the fee
impede the client’s right to terminate the representation? Fourth, is the fee adequately disclosed? We discuss each of
these factors in connection with the proposed nonrefundable monthly fee.
A. Is the Fee “Excessive” Under Rule 1.5(a)?
In deciding whether to charge a nonrefundable monthly fee, the lawyer must determine whether the amount of the
fee would be “excessive” under the relevant circumstances. Rule 1.5(a) lists some of the factors to be considered in
determining whether a fee is excessive, such as:
• The time and labor required, the novelty and difficulty of the work, and the skill required to perform the
services;
• The likelihood that acceptance of the employment will preclude other employment by the lawyer;
• The fee customarily charged in the locality for similar work;
• The amount involved and results obtained;
• The time limitations imposed by the client or by circumstances;
• The nature and length of the professional relationship with the client;
• The experience, reputation and ability of the lawyer;
• Whether the fee is fixed or contingent.
A monthly fee is not excessive solely because it involves a minimum or flat amount. Given the number of variables
involved, however, the Committee cannot opine on whether a particular monthly fee is excessive. In applying these
factors, the lawyer should consider whether the fee will be appropriate in each of the following scenarios: (1) if the
client does not request any specific services to be performed in a particular month (and is, thus, paying only for the
lawyer’s availability); (2) if the client requests and receives specific services in a particular month (and is, thus,
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paying both for the lawyer to be available and to perform services); and (3) if the client requests specific services,
but the lawyer fails to provide those services. As discussed below, this third scenario is most problematic, because it
likely constitutes an impermissible nonrefundable retainer. See infra, II. B. (discussing when a fee becomes “fully
earned” and, thus, nonrefundable).
B.

Is the Fee Fully Earned?

Assuming the monthly fee is not “excessive,” supra at II. A., then it will be fully earned, so long as either: (1) the
client has not requested any services from the lawyer during the month; or (2) the lawyer has provided any services
requested by the client that month, which fall within the scope of the Retainer Agreement. The lawyer must
consider, however, what happens if the client requests services in a particular month, which the lawyer fails to
provide. In order for the entire fee to be nonrefundable under those circumstances, one would have to conclude that
the lawyer was agreeing to charge only for availability and was agreeing to provide the specified services free of
charge, so that the client would not be entitled to a refund even if the lawyer fails to provide the services. We think
such a position would be difficult for the lawyer to sustain, particularly since the lawyer’s failure to provide
requested services might indicate a lack of availability.
One way to address this concern is to agree that the monthly fee is nonrefundable only if: (1) no services are
requested during the month; or (2) the lawyer performs any services requested during the month. If, on the other
hand, the client requests services that the lawyer fails to perform, then the monthly fee would fully or partially be
refundable. Alternatively, the lawyer could allocate a portion of the monthly fee to availability and a portion to
services requested by the client, and agree that only the former portion is nonrefundable. Whether this approach
works would depend in part on the reasonableness of the allocation, in light of the factors to be considered in
assessing whether a fee is excessive. See supra, at II.A. The Retainer Agreement should explain the basis for making
any portion of the monthly fee nonrefundable (for example, because the nonrefundable portion is payable solely to
secure the lawyer’s availability, whether or not any services are requested).
The lawyer must also consider what happens if the client decides to terminate the representation during the month. If
the monthly fee were only to secure the lawyer’s availability, then the fee is earned upon receipt and would be
nonrefundable. As noted above, however, we believe this position would be difficult to sustain, given the hybrid
nature of the retainer. One way to minimize this concern is to make the monthly fee refundable, in whole or in part,
depending on when during a given month the client terminates the representation. For example, a larger portion of
the fee may be refundable if the client terminates the representation early in the month or before any services have
been performed. The Retainer Agreement should state whether any portion of the fee is refundable in the event of
termination and, if so, how the amount is to be calculated. As with any fee, whatever amount is retained by the
attorney upon termination must not be excessive within the meaning of Rule 1.5(a), must be fully earned, and must
not impede the client’s termination right.
C.

Does the Fee Impede the Client’s Termination Right?

A nonrefundable monthly fee must not operate as a disincentive for the client to terminate the representation. Thus,
in setting the amount of the monthly fee, the lawyer must consider whether it will create a meaningful financial
disincentive for the client to terminate his or her relationship with the lawyer. This determination will depend,
among other things, on the amount of the fee and the client’s financial circumstances and expectations. It may be
difficult to address this concern in a generic way, using a standard arrangement that applies to all clients regardless
of their different circumstances. Certainly, the higher the fee, the greater the risk that it will impede the client’s
termination right.
D.

Is the Fee Adequately Disclosed in the Retainer Agreement?

Rule 1.5(b) requires a lawyer to “communicate to a client . . . the basis or rate of the fee and expenses for which the
client will be responsible.” In addition, Rule 1.5(d)(4) permits a lawyer to charge a “reasonable minimum fee” if the
retainer agreement “defines in plain language and sets forth the circumstances under which the fee may be incurred
and how it will be calculated.” Here, the Retainer Agreement should explain clearly which services are included in
the monthly fee, if requested by the client. It should also explain why and to what extent the monthly fee is

Page 49 of 777

http://www.nycbar.org/ethics/ethics-opinions-local/2015opinions/2129-formal-opinion-201...

3/9/2015

New York City Bar Association - Formal Opinion 2015-2: Nonrefundable Monthly Fee in... Page 4 of 4

nonrefundable. For example, the Retainer Agreement should explain what portion of the fee is being charged to
secure the lawyer’s availability, as opposed to compensating him for specific legal services, what portion of the fee
is earned when paid (and thus nonrefundable), and what portion – if any – is refundable if the client terminates the
representation during the month. The retainer agreement must avoid any suggestion that the monthly fee is
nonrefundable without being earned. Overly broad statements about non-refundability can mislead clients about
their right to receive a refund of fees that have not been earned or their right not to be charged excessive fees.

CONCLUSION
Use of a flat, nonrefundable monthly fee in a Retainer Agreement raises a number of ethical issues, which must be
considered carefully. Such a fee may be permissible in certain circumstances, provided it is not excessive, is fully
earned, and does not impede the client’s right to terminate the representation. In addition, the Retainer Agreement
must clearly disclose how the fee is calculated, what services are covered by the fee, and under what circumstances
the fee becomes fully earned and, thus, nonrefundable.

[1] Our analysis applies generally to nonrefundable fees paid on a periodic basis, whether monthly or otherwise.
[2] For example, a client who thinks she may need legal services of a specified type at some time in the future, but
does not know when or to what extent, may welcome an opportunity to pay a modest monthly fee to secure the
availability of counsel with the understanding that no additional fees will be payable if and when those services are
needed. Even in this situation, however, the fee must not operate as a financial disincentive for the client to
terminate the lawyer-client relationship.
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NYCLA ETHICS OPINION 745
JULY 2, 2013

ADVISING A CLIENT REGARDING POSTS ON SOCIAL MEDIA SITES

TOPIC: What advice is appropriate to give a client with respect to existing or proposed postings on
social media sites.
DIGEST: It is the Committee’s opinion that New York attorneys may advise clients as to (1) what
they should/should not post on social media, (2) what existing postings they may or may not
remove, and (3) the particular implications of social media posts, subject to the same rules,
concerns, and principles that apply to giving a client legal advice in other areas including RPC 3.1,
3.3 and 3.4. 1
RPC: 4.1, 4.2, 3.1, 3.3, 3.4, 8.4.
OPINION:
This opinion provides guidance about how attorneys may advise clients concerning what
may be posted or removed from social media websites. It has been estimated that Americans spend
20 percent of their free time on social media (Facebook, Twitter, Friendster, Flickr, LinkedIn, and
the like). It is commonplace to post travel logs, photographs, streams of consciousness, rants, and
all manner of things on websites so that family, friends, or even the public-at-large can peer into
one’s life. Social media enable users to publish information regionally, nationally, and even
globally.
The personal nature of social media posts implicates considerable privacy concerns.
Although all of the major social media outlets have password protections and various levels of
privacy settings, many users are oblivious or indifferent to them, providing an opportunity for
persons with adverse interests to learn even the most intimate information about them. For
example, teenagers and college students commonly post photographs of themselves partying,
binge drinking, indulging in illegal drugs or sexual poses, and the like. The posters may not be
aware, or may not care, that these posts may find their way into the hands of family, potential
employers, school admission officers, romantic contacts, and others. The content of a removed
social media posting may continue to exist, on the poster’s computer, or in cyberspace.

1

This opinion is limited to conduct of attorneys in connection with civil matters. Attorneys involved in criminal cases
may have different ethical responsibilities.
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That information posted on social media may undermine a litigant’s position has not been
lost on attorneys. Rather than hire investigators to follow claimants with video cameras, personal
injury defendants may seek to locate YouTube videos or Facebook photos that depict a “disabled”
plaintiff engaging in activities that are inconsistent with the claimed injuries. It is now common for
attorneys and their investigators to seek to scour litigants’ social media pages for information and
photographs. Demands for authorizations for access to password-protected portions of an
opposing litigant’s social media sites are becoming routine.
Recent ethics opinions have concluded that accessing a social media page open to all
members of a public network is ethically permissible. New York State Bar Association Eth. Op.
843 (2010); Oregon State Bar Legal Ethics Comm., Op. 2005-164 (finding that accessing an
opposing party’s public website does not violate the ethics rules limiting communications with
adverse parties). The reasoning behind these opinions is that accessing a public site is conceptually
no different from reading a magazine article or purchasing a book written by that adverse party.
Oregon Op. 2005-164 at 453.
But an attorney’s ability to access social media information is not unlimited. Attorneys
may not make misrepresentations to obtain information that would otherwise not be obtainable. In
contact with victims, witnesses, or others involved in opposing counsel’s case, attorneys should
avoid misrepresentations, and, in the case of a represented party, obtain the prior consent of the
party’s counsel. New York Rules of Professional Conduct (RPC 4.2). See, NYCBA Eth. Op.,
2010-2 (2012); NYSBA Eth. Op. 843. Using false or misleading representations to obtain
evidence from a social network website is prohibited. RPC 4.1, 8.4(c).
Social media users may have some expectation of privacy in their posts, depending on the
privacy settings available to them, and their use of those settings. All major social media allow
members to set varying levels of security and “privacy” on their social media pages. There is no
ethical constraint on advising a client to use the highest level of privacy/security settings that is
available. Such settings will prevent adverse counsel from having direct access to the contents of
the client’s social media pages, requiring adverse counsel to request access through formal
discovery channels.
A number of recent cases have considered the extent to which courts may direct litigants to
authorize adverse counsel to access the “private” portions of their social media postings. While a
comprehensive review of this evolving body of law is beyond the scope of this opinion, the
premise behind such cases is that social media websites may contain materials inconsistent with a
party’s litigation posture, and thus may be used for impeachment. The newest cases turn on
whether the party seeking such disclosure has laid a sufficient foundation that such impeachment
material likely exists or whether the party is engaging in a “fishing expedition” and an invasion of
privacy in the hopes of stumbling onto something that may be useful. 2
2

In Tapp v. N.Y.S. Urban Dev. Corp., 102 A.D.3d 620, 958 N.Y.S. 2d 392 (1st Dep’t 2013), the First Department held
that a defendant’s contention that Facebook activities “may reveal daily activities that contradict or conflict with
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Given the growing volume of litigation regarding social media discovery, the question
arises whether an attorney may instruct a client who does not have a social media site not to create
one: May an attorney pre-screen what a client posts on a social media site? May an attorney
properly instruct a client to “take down” certain materials from an existing social media site?
Preliminarily, we note that an attorney’s obligation to represent clients competently (RPC
1.1) could, in some circumstances, give rise to an obligation to advise clients, within legal and
ethical requirements, concerning what steps to take to mitigate any adverse effects on the clients’
position emanating from the clients’ use of social media. Thus, an attorney may properly review a
client’s social media pages, and advise the client that certain materials posted on a social media
page may be used against the client for impeachment or similar purposes. In advising a client,
attorneys should be mindful of their ethical responsibilities under RPC 3.4. That rule provides that
a lawyer shall not “(a)(1) suppress any evidence that the lawyer or the client has a legal obligation
to reveal or produce... [nor] (3) conceal or knowingly fail to disclose that which the lawyer is
required by law to reveal.”
Attorneys’ duties not to suppress or conceal evidence involve questions of substantive law
and are therefore outside the purview of an ethics opinion. We do note, however, that applicable
state or federal law may make it an offense to destroy material for the purpose of defeating its
availability in a pending or reasonably foreseeable proceeding, even if no specific request to reveal
or produce evidence has been made. Under principles of substantive law, there may be a duty to
preserve “potential evidence” in advance of any request for its discovery. VOOM HD Holdings
LLC v. EchoStar Satellite L.L.C., 93 A.D.3d 33, 939 N.Y.S. 2d 331 (1st Dep’t 2012) (“Once a
party reasonably anticipates litigation, it must, at a minimum, institute an appropriate litigation
hold to prevent the routine destruction of electronic data.”); QK Healthcare, Inc., v. Forest
Laboratories, Inc., 2013 N.Y. Misc. LEXIS 2008; 2013 N.Y. Slip Op. 31028(U) (Sup. Ct. N.Y.
Co., May 8, 2013); RPC 3.4, Comment [2]. Under some circumstances, where litigation is
anticipated, a duty to preserve evidence may arise under substantive law. But provided that such
removal does not violate the substantive law regarding destruction or spoliation of evidence, there
is no ethical bar to “taking down” such material from social media publications, or prohibiting a
client’s attorney from advising the client to do so, particularly inasmuch as the substance of the
posting is generally preserved in cyberspace or on the user’s computer.
An attorney also has an ethical obligation not to “bring or defend a proceeding, or assert or
controvert an issue therein, unless there is a basis in law and fact for doing so that is not frivolous.”
plaintiff’s” claim isn’t enough. “Mere possession and utilization of a Facebook account is an insufficient basis to
compel plaintiff to provide access to the account or to have the court conduct an in camera inspection of the account’s
usage. To warrant discovery, defendants must establish a factual predicate for their request by identifying relevant
information in plaintiff’s Facebook account — that is, information that ‘contradicts or conflicts with plaintiff’s alleged
restrictions, disabilities, and losses, and other claims.’” Also, see, Kregg v. Maldonado, 98 A.D.3d 1289, 951 N.Y.S.
2d 301 (4th Dep’t 2012); Patterson v. Turner Constr. Co., 88 A.D.3d 617, 931 N.Y.S. 2d 311 (1st Dep’t 2011);
McCann v. Harleysville Ins. Co. of N.Y., 78 A.D.3d 1524, 910 N.Y.S. 2d 614 (4th Dep’t 2010).
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RPC 3.1(a). Frivolous conduct includes the knowing assertion of “material factual statements that
are false.” RPC 3.1(b)(3). Therefore, if a client’s social media posting reveals to an attorney that
the client’s lawsuit involves the assertion of material false factual statements, and if proper inquiry
of the client does not negate that conclusion, the attorney is ethically prohibited from proffering,
supporting or using those false statements. See, also, RPC 3.3; 4.1 (“In the course of representing a
client, a lawyer shall not knowingly make a false statement of fact or law to a third person.”)
Clients are required to testify truthfully at a hearing, deposition, trial, or the like, and a
lawyer may not fail to correct a false statement of material fact or offer or use evidence the lawyer
knows to be false. RPC 3.3(a)(1); 3.4(a)(4). Thus, a client must answer truthfully (subject to the
rules of privilege or other evidentiary objections) if asked whether changes were ever made to a
social media site, and the client’s lawyer must take prompt remedial action in the case of any
known material false testimony on this subject. RPC 3.3 (a)(3).
We further conclude that it is permissible for an attorney to review what a client plans to
publish on a social media page in advance of publication, to guide the client appropriately,
including formulating a corporate policy on social media usage. Again, the above ethical rules and
principles apply: An attorney may not direct or facilitate the client’s publishing of false or
misleading information that may be relevant to a claim; an attorney may not participate in the
creation or preservation of evidence when the lawyer knows or it is obvious that the evidence is
false. RPC 3.4(a)(4). 3 However, a lawyer may counsel the witness to publish truthful information
favorable to the lawyer’s client; discuss the significance and implications of social media posts
(including their content and advisability); advise the client how social media posts may be
received and/or presented by the client’s legal adversaries and advise the client to consider the
posts in that light; discuss the possibility that the legal adversary may obtain access to “private”
social media pages through court orders or compulsory process; review how the factual context of
the posts may affect their perception; review the posts that may be published and those that have
already been published; and discuss possible lines of cross-examination.
CONCLUSION:
Lawyers should comply with their ethical duties in dealing with clients’ social media posts.
The ethical rules and concepts of fairness to opposing counsel and the court, under RPC 3.3 and
3.4, all apply. An attorney may advise clients to keep their social media privacy settings turned on
or maximized and may advise clients as to what should or should not be posted on public and/or
private pages, consistent with the principles stated above. Provided that there is no violation of the
rules or substantive law pertaining to the preservation and/or spoliation of evidence, an attorney
may offer advice as to what may be kept on “private” social media pages, and what may be “taken
down” or removed.

3

We do not suggest that all information on Facebook pages would constitute admissible evidence; such
determinations must be made as a matter of substantive law on a case by case basis.
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New York County Lawyers Association Professional Ethics Committee
Formal Opinion 748
March 10, 2015
TOPIC: The ethical implications of attorney profiles on LinkedIn
DIGEST: Attorneys may maintain profiles on LinkedIn, containing information such as
education, work history, areas of practice, skills, and recommendations written by other
LinkedIn users. A LinkedIn profile that contains only one’s education and current and
past employment does not constitute Attorney Advertising. If an attorney includes
additional information in his or her profile, such as a description of areas of practice or
certain skills or endorsements, the profile may be considered Attorney Advertising, and
should contain the disclaimers set forth in Rule 7.1. Categorizing certain information
under the heading “Skills” or “Endorsements” does not, however, constitute a claim to be
a “Specialist” under Rule 7.4, and is accordingly not barred, provided that the
information is truthful and accurate.
Attorneys must ensure that all information in their LinkedIn profiles is truthful and not
misleading, including endorsements and recommendations written by other LinkedIn
users. If an attorney believes an endorsement or recommendation is not accurate, the
attorney should exclude it from his or her profile. New York lawyers should periodically
monitor and review the content of their LinkedIn profiles for accuracy.
RULES OF PROFESSIONAL CONDUCT: 7.1 and 7.4
OPINION
LinkedIn, the business-oriented social networking service, has grown in popularity in
recent years, and is now commonly used by lawyers. The site provides a platform for
users to create a profile containing background information, such as work history and
education, and links to other users they may know based on their experience or
connections. Lawyers may use the site in several ways, including to communicate with
acquaintances, to locate someone with a particular skill or background—such as a law
school classmate who practices in a certain jurisdiction for assistance on a matter—or to
keep up-to-date on colleagues’ professional activities and job changes.
The site also allows users and their connections to list certain skills, interests, and
accomplishments, creating a profile similar to a resume or law firm biography. Users can
list their own experience, education, skills, and interests, including descriptions of their
practice areas and prior matters. Other users may also “endorse” a lawyer for certain
skills—such as litigation or matrimonial law—as well as write a recommendation as to
the user’s professional skills. 1

1

This opinion addresses the fields, headings, and protocols of LinkedIn as they exist on the date of this
opinion. The committee cannot anticipate changes or additions to this or other social networking sites, and
limits this analysis to the site as of the date of this opinion.
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This opinion addresses the ethical implications of LinkedIn profiles: specifically, whether
a LinkedIn Profile is considered “Attorney Advertising,” when it is appropriate for an
attorney to accept endorsements and recommendations, and what information attorneys
should include (and exclude) from their LinkedIn profiles to ensure compliance with the
New York Rules of Professional Conduct.2
***
LinkedIn allows a user to provide objective, biographical information such as one’s
“Education” and “Experience,” as well as subjective information, such as “Skills,”
“Endorsements,” and “Recommendations.” LinkedIn users can control the fields they
choose to populate. Some users may only list education and work experience, while
other users may include more extensive information, such as skills, endorsements, and
recommendations. Furthermore, the information in one’s profile visible to others may
vary depending on the whether the viewer located the profile through an external search
engine such as Google, whether the viewer is logged in to LinkedIn on the computer
being used, or whether the viewer is “connected” on LinkedIn to the person whose profile
he or she is viewing.
In light of the varied information an attorney may provide on his or her profile, and
which information is visible to online users, the use of LinkedIn raises concerns about
what aspects of an attorney’s profile constitute “Attorney Advertising,” which is subject
to specific ethical rules, and what aspects do not. The New York Rules of Professional
Conduct define attorney advertising as “communications made in any form about the
lawyer or the law firm’s services, the primary purpose of which is retention of the lawyer
or law firm for pecuniary gain as a result of the communication. RPC 7.1. The rules
further delineate what information an attorney may include in an advertisement—such as
education, past experience, fee arrangements, testimonials or endorsements (NYRPC
7.1(b), (d))—and what information an attorney may not include in an advertisement—
such as undisclosed paid endorsements or certain trade names. RPC 7.1(c). Online
advertisements must be labeled “Attorney Advertising” “on the first page, or on the home
page in the case of a website” (Id. at 7.1(f)) and any advertisement containing statements
about the lawyer’s services, testimonials, or endorsements must include the disclaimer
“[p]rior results do not guarantee a similar outcome.” Id. at 7.1(e)(3).
The comments to the rules make clear that “[n]ot all communications made by lawyers
about the lawyer or the law firm’s services are advertising” as the advertising rules do
not encompass communications with current clients or former clients germane to the
client’s earlier representation. RPC 7.1, Cmt. [6]. Likewise, communications to “other
lawyers . . . are excluded from the special rules governing lawyer advertising even if their
purpose is the retention of the lawyer or law firm.” Id. Cmt. [7].
2

This opinion is limited to the committee’s analysis of the New York Rules of Professional Conduct.
Attorneys should be aware that other jurisdictions may have different ethical rules, and should consult
those rules where appropriate.

2
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Applying these rules to LinkedIn profiles, it is the opinion of this Committee that a
LinkedIn profile that contains only biographical information, such as a lawyer’s
education and work history, does not constitute an attorney advertisement. An attorney
with certain experience such as a Supreme Court clerkship or government service may
attract clients simply because the experience is impressive, or knowledge gained during
that position may be useful for a particular matter. As the comments to the New York
Rules of Professional Conduct make clear, however, not all communications, including
communications that may have the ultimate purpose of attracting clients, constitute
attorney advertising. Thus, the Committee concludes that a LinkedIn profile containing
only one’s education and a list of one’s current and past employment falls within this
exclusion and does not constitute attorney advertising.3
The additional information that LinkedIn allows users to provide beyond one’s education
and work history, however, implicates more complicated ethical considerations. First, do
LinkedIn fields such as “Skills” and “Endorsements” constitute a claim that the attorney
is a specialist, which is ethically permissible only where the attorney has certain
certifications set forth in RPC 7.4? Second, even if certain statements do not constitute a
claim that the attorney is a specialist, do such statements nonetheless constitute attorney
advertising, which may require the disclaimers set forth in RPC 7.1?
a. Specialization
New York Rule of Professional Conduct 7.4 prohibits an attorney from identifying
herself as a “specialist” or “specializ[ing] in a particular field of law” unless the attorney
has been certified by an appropriate organization or jurisdiction. RPC 7.4(a)–(c). The
New York State Bar Association (NYSBA), interpreting the New York Rules of
Professional Conduct, concluded in a 2013 opinion that “a lawyer or law firm listed on a
social media site may . . . identify one or more areas of law practice [but] to list those
areas under a heading of ‘Specialties’ would constitute a claim that the lawyer or law
firm ‘is a specialist or specializes in a particular filed of law,’” and would likely run afoul
of Rule 7.4, unless the attorney’s certifications meet the requirements of that Rule. See
NYSBA Ethics Opinion 972 (June 26, 2013).
While NYSBA has addressed the ethical implications of the heading “Specialties,” the
applicability of these guidelines to LinkedIn fields such as “Skills,” “Endorsements,” and
“Recommendations” has not been previously addressed in New York. Further
complicating this question is the fact that LinkedIn profile headings are not chosen by
users. The LinkedIn website provides certain default fields, from which users can choose
to add to their profiles. NYSBA advises users who are concerned about these headings to
consider avoiding them entirely, by “includ[ing] information about the lawyer’s
experience elsewhere, such as under another heading or in an untitled field that permits
biographical information to be included.” Social Media Ethics Guidelines of the
3

Of course, as with all statements made by an attorney, either to a client, an adversary, or a judge, the
biographical information must be truthful and not misleading. See RPC 7.1, Cmt. [6].

3
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Commercial Federal Litigation Section of the New York State Bar Association at 4 (Mar.
18, 2014) available at http://www.nysba.org/workarea/DownloadAsset.aspx?id=47547.
With respect to skills or practice areas on lawyers’ profiles under a heading, such as
“Experience” or “Skills,” this Committee is of the opinion that such information does not
constitute a claim to be a specialist under Rule 7.4. The rule contemplates advertising
regarding an attorney’s practice areas, noting that an attorney may “publicly identify one
or more areas of law in which the lawyer or law firm practices, or may state that the
practice of the lawyer or law firm is limited to one or more areas of law, provided that the
lawyer or law firm shall not state that the lawyer or law firm is a specialist or specializes
in a particular field of law, except as provided in Rule 7.4(c).” RPC 7.4(a). This
provision contemplates the distinction between claims that an attorney has certain
experience or skills and an attorney’s claim to be a “specialist” under Rule 7.4.
Categorizing one’s practice areas or experience under a heading such as “Skills” or
“Experience” therefore, does not run afoul of RPC 7.4, provided that the word
“specialist” is not used or endorsed by the attorney, directly or indirectly. Attorneys
should periodically monitor their LinkedIn pages at reasonable intervals to ensure that
others are not endorsing them as specialists.
b. Endorsements and Recommendations
Endorsements and recommendations written by other LinkedIn users raise additional
ethical considerations. While these endorsements and recommendations originate from
other users, they nonetheless appear on the attorney’s LinkedIn profile. The ethical
treatment of endorsements and recommendations depends on who is considered to “own”
the endorsement and recommendation: the author of the endorsement or recommendation
or the person whose profile is enhanced by it.
Because LinkedIn gives users control over the entire content of their profiles, including
“Endorsements” and “Recommendations” by other users (by allowing an attorney to
accept or reject an endorsement or recommendation), we conclude that attorneys are
responsible for periodically monitoring the content of their LinkedIn pages at reasonable
intervals. To that end, endorsements and recommendations must be truthful, not
misleading, and based on actual knowledge pursuant to Rule 7.1. For example, if a
distant acquaintance endorses a matrimonial lawyer for international transactional law,
and the attorney has no actual experience in that area, the attorney should remove the
endorsement from his or her profile within a reasonable period of time, once the attorney
becomes aware of the inaccurate posting. If a colleague or former client, however,
endorses that attorney for matrimonial law, a field in which the attorney has actual
experience, the endorsement would not be considered misleading. The Pennsylvania Bar
Association, interpreting the Pennsylvania Rules of Professional Conduct, reached a
similar conclusion in a 2014 opinion, emphasizing that an attorney must “monitor his or
her social networking websites, [] verify the accuracy of any information posted, [and]
remove or correct any inaccurate endorsements. . . . This obligation exists regardless of
whether the information was posted by the attorney, by a client, or by a third party.”
4
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Pennsylvania Bar Association Formal Op. 2014-300, “Ethical Obligations for Attorneys
Using Social Media,” at 12. While we do not believe that attorneys are ethically
obligated to review, monitor and revise their LinkedIn sites on a daily or even a weekly
basis, there is a duty to review social networking sites and confirm their accuracy
periodically, at reasonable intervals.
c. LinkedIn Profiles as “Attorney Advertising” and Appropriate Disclaimers
Finally, if an attorney chooses to include information such as practice areas, skills,
endorsements, or recommendations, the attorney must treat his or her LinkedIn profile as
attorney advertising and include appropriate disclaimers pursuant to Rule 7.1. As
discussed above, not all communications are advertising, and a LinkedIn profile
containing nothing more than biographical information would not ordinarily be
considered an advertisement. But a LinkedIn profile that includes subjective statements
regarding an attorney’s skills, areas of practice, endorsements, or testimonials from
clients or colleagues is likely to be considered advertising.
Attorneys who wish to include this information should review Rule 7.1 to determine the
appropriate language to include in their profiles. While the Committee declines to
provide guidelines for all potential profile content, the Committee provides the following
recommendations for attorneys’ consideration and directs attorneys to review Rule 7.1
before creating or significantly amending their LinkedIn profiles.
If an attorney’s LinkedIn profile includes a detailed description of practice areas and
types of work done in prior employment, the user should include the words “Attorney
Advertising” on the lawyer’s LinkedIn profile. See RPC 7.1(f). If an attorney also
includes (1) statements that are reasonably likely to create an expectation about results
the lawyer can achieve; (2) statements that compare the lawyer’s services with the
services of other lawyers; (3) testimonials or endorsements of clients; or (4) statements
describing or characterizing the quality of the lawyer’s or law firm’s services, the
attorney should also include the disclaimer “Prior results do not guarantee a similar
outcome.” See RPC 7.1(d) and (e). Because the rules contemplate “testimonials or
endorsements,” attorneys who allow “Endorsements” from other users and
“Recommendations” to appear on one’s profile fall within Rule 7.1(d), and therefore
must include the disclaimer set forth in Rule 7.1(e). An attorney who claims to have
certain skills must also include this disclaimer because a description of one’s skills—even
where those skills are chosen from fields created by LinkedIn—constitutes a statement
“characterizing the quality of the lawyer’s [] services” under Rule 7.1(d).
Conclusion
Attorneys may maintain profiles on LinkedIn, containing information such as education,
work history, areas of practice, skills, and recommendations written by other LinkedIn
users. A LinkedIn profile that contains only one’s education and current and past
employment does not constitute Attorney Advertising. If an attorney includes additional
information in his or her profile, such as a description of areas of practice or certain skills
5
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or endorsements, the profile may be considered Attorney Advertising and should contain
the disclaimers set forth in Rule 7.1. Categorizing certain information under the heading
“Skills” or “Endorsements” does not, however, constitute a claim to be a “Specialist”
under Rule 7.4, and is accordingly not barred, provided that the information is truthful
and accurate.
Attorneys must ensure that all information in their LinkedIn profiles, including
endorsements and recommendations written by other LinkedIn users, is truthful and not
misleading. If an attorney believes an endorsement or recommendation is not accurate,
the attorney should exclude it from his or her profile. New York lawyers should
periodically monitor and review the content of their LinkedIn profiles for accuracy.

6
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ETHICS OPINION 1040
New York State Bar Association
Committee on Professional Ethics
Opinion 1040 (12/9/14)
Topic: Judge (Lawyer responding to unfair criticism), Prejudicing client
Digest: A lawyer ordinarily may respond to unjust criticism of a judge in the media. However, a lawyer with a case pending before the
judge should consider whether support of the judge is likely to cause the public reasonably to question the impartiality of the judge in
presiding over such matter, and hence cause the judge’s recusal. If so, and if the judge's recusal would prejudice or damage a client of
the lawyer, the lawyer may not publicly support the judge.
Rules: 1.1(c), 8.2
FACTS
1.

A judge has been accused in the media of impropriety on the bench. In the lawyer’s experience, the judge is hardworking, intelligent

and even-handed, and the lawyer believes the accusations in the media are unfounded.
QUESTION
2.

Where a lawyer believes that the media has unjustly accused a judge of impropriety on the bench, may the lawyer – either

individually or as one of multiple signatories sending an open letter or other communication to the media and/or to investigating
authorities – publicly express support for that judge, if the lawyer has a case pending before the judge?
OPINION
Defending Judges Against Unjust Accusations
3.

It has long been the tradition of lawyers, individually and collectively (often through bar associations), to come to the aid of judges

they believe have been unjustly criticized in the media. As stated in Comment [3] to Rule 8.2 of the New York Rules of Professional
Conduct (the "Rules"): "To maintain the fair and independent administration of justice, lawyers are encouraged to continue traditional
efforts to defend judges and courts unjustly criticized."
4.

Comment [3] is merely the most current reflection of this long tradition. EC 9-6 of the 1970 New York Code of Professional

Responsibility (“Code”), the predecessor to the Rules, exhorted attorneys “to uphold the integrity and honor of the profession; to
encourage respect for the law and the courts and the judges thereof . . .” EC 8-6 of the Code provided that “Adjudicatory officials, not
being wholly free to defend themselves, are entitled to receive the support of the bar against unjust criticism.” Even earlier, Canon 1 of
the 1908 Canons of Professional Ethics1 provided: “Judges, not being wholly free to defend themselves, are peculiarly entitled to receive
the support of the Bar against unjust criticism and clamor.” The 1887 Alabama State Bar Association Code of Ethics, which was a model
for many later codes of lawyer ethics, provided in Rule 4:
Courts and judicial officers, in their rightful exercise of their functions, should always receive the support and countenance of
attorneys against unjust criticism and popular clamor; and it is the attorney’s duty to give them his moral support in all proper
ways . . . .

5.

Preserving the quality and independence of the judiciary has been a key goal of lawyers and the Bar over the years. Lawyers

individually and the Bar as the collective voice of the legal profession frequently work to maintain and support public confidence in the
judiciary by providing timely assistance to members of the bench in responding to adverse publicity, misinformation, or unwarranted
criticism of an individual judge or the judiciary. The effectiveness of our justice system depends in large measure on public confidence.
Inaccurate reporting and unjust criticism in the media regarding judges, courts or the system of justice erodes public confidence and
weakens the administration of justice. It is vital that all members of the public – litigants and non-litigants alike – have faith that the
courts, their procedures and their decisions are fair and impartial.
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It is important for lawyers to ensure the accuracy of information published about the actions of judges because it is unethical for

judges to answer criticism of their actions regarding pending or impending matters. See Code of Judicial Conduct (“CJC”), Canon 3(B)(8)
(A judge shall not make any public comment about a pending or impending proceeding in any court in the U.S.). Responses by members
of the profession to inaccurate information about judges promote the dignity of the administration of justice, prevent interference with
pending litigation, and affirm the commitment to an independent judiciary – a judiciary dedicated to decision making based on facts and
the law.
7.

For these reasons, numerous bar associations have encouraged attorneys to respond accurately, quickly and fairly to criticism of

judges and courts that is unwarranted.2 See, e.g., American Board of Trial Advocates, Responding to Unfair Criticism of Judges;
American Bar Assn. Standing Committee on Judicial Independence, Rapid Response to Unfair and Unjust Criticism of Judges (April
2008); Philadelphia Bar Assn. Special Committee to Respond to Attacks on the Judiciary (April 30, 1998); Nebraska State Bar Assn.
Policy for Responding to Unjust Criticism (Nov. 3, 2006); 63 Bench & Bar of Minnesota, No. 6 (July 2006).
Effect on Appearances Before the Judge
8.

An individual lawyer who responds to criticism of judges may wish to consider whether such support for the judge might be viewed

as cause for the judge to be biased in favor of the lawyer. The issues that arise from such support are similar to those that arise where a
judge may learn of a lawyer's contribution to a judge’s reelection campaign. See N.Y. State 574 (1986), N.Y. City 893 (1978). Under the
Code of Judicial Conduct, a judge must disqualify himself or herself in any proceeding in which the judge's impartiality might reasonably
be questioned, including where the judge has a personal bias toward a party's lawyer. CJC Canon 3E(1). The judge therefore will have
to determine whether his or her impartiality might reasonably be questioned as a result of the lawyer's support. This requires
determinations of fact and law that are beyond the jurisdiction of our Committee.3
9.

Our prior opinions have considered whether the lawyer should withdraw under the Rules or the judge should be disqualified under

the CJC where the lawyer and the judge have prior connections that might affect the judge's impartiality. N.Y. State 574 (1986)
thoroughly reviewed the authorities and held that:
Where a judge and a lawyer have had previous connections, the question of whether the judge should be disqualified from sitting
or the lawyer should be disqualified from appearing should be governed primarily by the Code of Judicial Conduct. N.Y. State 548
(1983), N.Y. State 384 (1975), ABA Inf. 1331 (1975). N.Y. State 548 extensively reviewed Codes governing lawyers’ and judges’
conduct and concluded that, absent statutory prohibition or special circumstances, the lawyer is not required to disqualify himself
by reason of a relationship with the judge. Rather, it is the judge’s duty to consider disqualification. [Emphasis added.] 4

10. Also relevant to our analysis is Rule 1.1(c)(2), which provides that a lawyer shall not intentionally “prejudice or damage the client
during the course of the representation ….” If the lawyer's defense of the judge is likely to cause the judge to recuse himself or herself on
grounds that the judge’s impartiality toward the lawyer might reasonably be questioned, and if the judge’s recusal is likely to prejudice or
damage the client, then the lawyer may not publically support the judge. Rule 1.1(c)(2) would likely apply, for example, if (i) the lawyer is
representing a client in a matter that has been long pending before that judge or the matter is on the eve of trial, and (ii) the lawyer’s
public support of the judge is likely to cause the judge’s recusal, and (iii) reassignment of the matter to another judge would cause delay
to the prejudice of the client.
Effect on Future Clients
11. If the lawyer has no pending matters before the judge, the question of the judge's recusal may arise with respect to future matters.
Nevertheless, the lawyer does not have obligations to future clients under Rule 1.1(c). First, the rule by its terms applies only to actions
by the lawyer "during the course of the representation." In any event, even if the judge were to determine that his or her impartiality might
reasonably be questioned, it is unlikely that the judge's recusal and the assignment of a new proceeding to another judge would prejudice
or damage the client within the meaning of Rule 1.1(c).
CONCLUSION
12. A lawyer individually or the Bar collectively ordinarily may respond to unfair criticism of a judge in the media. Before responding as
an individual or in a small group of lawyers, however, a lawyer with a case pending before the judge should consider whether support of
the judge is likely to cause the public reasonably to question the impartiality of the judge in presiding over such matter, and hence cause
the judge’s recusal. If so, and if the judge's recusal would prejudice or damage a client of the lawyer, the lawyer may not publicly support
the judge.
(45-14)
1

For an exhaustive treatment of the history of the 1908 Canons, see James M. Altman, Considering the A.B.A.’s 1908 Canons of Ethics,

71 Fordham L. Rev. 2395 (2003).
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2

For a discussion of possible boundaries of a lawyer’s criticism of a judge see N.Y. City 1996-1 (1996).

3

Thorough discussions of the circumstances that might lead to a judge’s disqualification are found in N.Y. State 574 (1986) and N.Y.

State 602 (1989). N.Y. State 602 involved a lawyer who had been subpoenaed to testify before the Commission on Judicial Conduct in a
proceeding brought against a judge. We noted that, regardless of whether the witness' testimony would support the judge's position in
those proceedings, the witness would be perceived to have some power to influence its outcome, and thus would have significant power
over the judge's reputation and career. It is not clear that the same conclusion would apply to a lawyer's response to criticism of a judge
in the media, as opposed to a judicial conduct proceeding. Ultimately, the judge would have to determine whether the lawyer’s defense of
the judge against criticism in the media would be perceived as reasonably calling into question the judge's impartiality toward the
defender.
4

To the same effect is N.Y. State 673 (1995), where the lawyer was a relative of judge.
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ETHICS OPINION 1032
New York State Bar Association
Committee on Professional Ethics
Opinion 1032 (10/30/2014)
Topic:

Responding to a former client’s critical commentary on a website

Digest:

A lawyer may not disclose confidential client information solely to respond to a former client’s criticism of the lawyer posted on a

lawyer-rating website.
Rules:

1.6(a); 1.6(b); 1.9(c)

FACTS
1.

The inquirer, a New York law firm, believes that a “disgruntled” former client has unfairly characterized the firm’s representation of

the former client on a website that provides reviews of lawyers. A note posted by the former client said that the former client regretted the
decision to retain the firm, and it asserted that the law firm provided inadequate services, communicated inadequately with the client, and
did not achieve the client’s goals. The note said nothing about the merits of the underlying matter, and it did not refer to any particular
communications with the law firm or any other confidential information. The former client has not filed or threatened a civil or disciplinary
complaint or made any other application for civil or criminal relief.
2.

The law firm disagrees with its erstwhile client’s depiction of its services and asserts that the firm achieved as good a result for the

client as possible under the difficult circumstances presented. The firm wishes to respond to the former client’s criticism by telling its side
of the story if it may do so consistently with its continuing duties to preserve a former client’s confidential information.
QUESTION
3.

When a lawyer’s former client posts accusations about the lawyer’s services on a website, may the lawyer post a response on the

website that tends to rebut the accusations by including confidential information relating to that client?
OPINION
4.

The Internet and social media today provide a number of sites that ask visitors to state their views of and experiences with lawyers,

presumably to provide other visitors with information on which to base their choice of counsel. Our survey of a few of these sites did not
reveal any protocols to monitor the accuracy of the commentary, except to assure that the very lawyers being reviewed are not the
source. In this respect, the sites differ from other lawyer-rating agencies – Chambers, Super Lawyers, Best Lawyers in America,
Martindale-Hubbell and the like – which claim to base their ratings on a canvass of clients and other members of the bar.
5.

The inquiry concerns a negative posting on such a site by a former client. The inquiring firm believes that certain information about

its representation of that client would tend to rebut the posted allegations. The information in question constitutes “Confidential
information” as defined by Rule 1.6(a) of the Rules of Professional Conduct (the “Rules”). Under Rule 1.9(c), a lawyer is generally
prohibited from using or revealing confidential information of a former client.
6.

There is, however, a “self-defense” exception to the duty of confidentiality set forth in Rule 1.6, which as to former clients is

incorporated by Rule 1.9(c). Rule 1.6(b)(5)(i) says that a lawyer “may reveal or use confidential information to the extent that the lawyer
reasonably believes necessary … to defend the lawyer or the lawyer’s employees and associates against an accusation of wrongful
conduct.” When applicable, this exception permits, but does not require, disclosure of confidential information, and only to the extent the
lawyer reasonably believes necessary to serve the purpose of self-defense. See Rule 1.6, Cmts. [12] & [14].
7.

The inquiry raises the question whether a lawyer may rely on this exception to disclose a former client’s confidential information in

response to a negative web posting, even though there is no actual or threatened proceeding against the lawyer. We do not believe that
a lawyer may do so.
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The language of the exception suggests that it does not apply to informal complaints such as this website posting. The key word is

“accusation,” which has been defined as “[a] formal charge against a person, to the effect that he is guilty of a punishable offense,”
Black’s Law Dictionary 21 (5th ed. 1979), or a “charge of wrongdoing, delinquency, or fault,” Webster’s Third International Dictionary
Unabridged 22 (2002). See Roy D. Simon, Simon’s New York Rules of Professional Conduct Annotated 230 (2013 ed.) (“An accusation
means something more than just casual venting.”)
9.

Comment [10] to Rule 1.6 supports this conclusion. It says that “[w]here a claim or charge alleges misconduct of the lawyer related

to the representation of a current or former client, the lawyer may respond to the extent the lawyer reasonably believes necessary to
establish a defense.” In the context of a set of legal standards, the words “claim” and “charge” typically suggest the beginning of a
lawsuit, criminal inquiry, disciplinary complaint, or other procedure that can result in a sanction. Comment [10] continues by saying:
“Such a claim may arise in a civil, criminal, disciplinary or other proceeding and can be based on a wrong allegedly committed by the
lawyer against the client or on a wrong alleged by a third person, such as a person claiming to have been defrauded by the lawyer and
client acting together or by the lawyer acting alone.” Each of these examples involves a formal proceeding in which the lawyer’s conduct
has been placed in issue.
10. Case law supports our conclusion. New York cases permitting disclosure of confidential information under Rule 1.6(b)(5)(i) and its
nearly identical predecessor DR 4-101(C)(4) have invariably involved allegations of lawyer wrongdoing in formal proceedings such as
legal malpractice or other civil actions, disqualification proceedings, or sanctions motions.1 Those cases stand in contrast to those in
which lawyers have not been permitted to use a client’s confidential information to initiate actions against former clients (other than
lawsuits to collect legal fees, for which Rule 1.6(b)(5)(ii) provides a different exception to confidentiality).2 Thus under the case law, a
lawyer is not authorized to reveal confidential information whenever helpful in a dispute, but rather only when facing some kind of formal
proceeding.3
11. In at least one case, discipline has been imposed for the kind of conduct in question here. In re Tsamis, Joint Stipulation and
Recommendation ¶¶ 4-10 & Reprimand ¶ 1, No. 2013PR00095 (Hearing Board, Ill. Att’y Reg. & Disc. Comm. 2014) (reprimanding lawyer
for revealing confidential information about her former client in response to client’s negative review on AVVO legal referral website).
Ethics opinions from other jurisdictions have reached varying results on the question facing us, but their relevance is limited by
differences in the ethical rules in force in those jurisdictions.4
12. We note a New York opinion that addressed the predecessor to Rule 1.6(b)(5)(i), though in a different context. In N.Y. County 732
(2004), a client threatened to file a disciplinary complaint against a lawyer if the lawyer did not release funds in an IOLA account, the
proper disposition of which was a part of the lawyer’s inquiry to the Committee. The Committee opined that in the event of such a
complaint, “the law firm would be entitled to disclose confidences or secrets necessary to defend itself against the client’s accusations.”
The Committee concluded that the “rules permitting disclosure of client confidences should be read restrictively” but that the law firm may
disclose protected client information “if the client files a complaint or claim against the law firm.”
13. We do not mean to say that a formal proceeding must be actually commenced to trigger the authorization of disclosure by Rule 1.6
(b)(5)(i). There may be circumstances in which the material threat of a proceeding would give rise to that right. See N.Y. City 1986-7 (inhouse lawyer may disclose confidential information to government prosecutors who have identified the lawyer as the subject of a grand
jury investigation in which other witnesses have made incriminating statements about the lawyer). We do not need to reach that question
here because no material threat of a proceeding has been made on the website posting that is the subject of this inquiry.
14. Nor do we consider the question of whether and when a negative website posting may effect a waiver of a client’s right to
confidentiality, because that question is not raised by the facts as presented in the inquiry. If there were facts raising the question of
waiver, it would be necessary to consider separately the possible waivers of attorney-client privilege and of other kinds of confidentiality
under Rule 1.6(a). Waiver of attorney-client privilege turns on questions of law beyond our jurisdiction. See, e.g., 1050 Tenants Corp. v.
Lapidus, 12 Misc. 3d 1118, 1123-25 (Civ. Ct. N.Y.C. 2006). Given the facts as presented, we need not consider whether a negative
website posting might waive other kinds of confidentiality. Rather, we assume for present purposes that confidentiality has not been
waived. It suffices to say that the mere fact that a former client has posted critical commentary on a website is insufficient to permit a
lawyer to respond to the commentary with disclosure of the former client’s confidential information.
15. This result properly respects the vital purpose of Rule 1.6(a) in preserving client confidentiality and fostering candor in the private
communications between lawyers and clients, and it does not unduly restrict the self-defense exception. That exception reflects the
fundamental unfairness of a current or former client – or others – being able to make consequential accusations of wrongful conduct
against a lawyer, while the lawyer is disabled from revealing information to the extent reasonably necessary to defend against such
accusations. Unflattering but less formal comments on the skills of lawyers, whether in hallway chatter, a newspaper account, or a
website, are an inevitable incident of the practice of a public profession, and may even contribute to the body of knowledge available
about lawyers for prospective clients seeking legal advice. We do not believe that Rule 1.6(b)(5)(i) should be interpreted in a manner that
could chill such discussion.
CONCLUSION
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16. A lawyer may not disclose client confidential information solely to respond to a former client’s criticism of the lawyer posted on a
website that includes client reviews of lawyers.
(1-14)
1

See, e.g., Meyerhofer v. Empire Fire and Marine Ins. Co., 497 F.2d 1190, 1195 (2nd Cir.), cert. denied, 419 U.S. 998 (1974); First Fed.

Sav. & Loan Ass’n of Pittsburgh v. Oppenheim, Appel, Dixon & Co., 110 F.R.D. 557, 567-68 (S.D.N.Y. 1986); Creditanstalt Inv. Bank AG
v. Chadbourne & Parke LLP, 39 A.D.3d 201, 201 (1st Dep’t 2007); Nesenoff v. Dinerstein & Lesser, P.C., 12 A.D.3d 427, 429 (2nd Dep’t
2004); In the Matter of Koeppel, 32 Misc.3d 1245(A) (Surr. Co. N.Y. Co. 2011); General Realty Assoc. v. Walters, 136 Misc. 2d 1027,
1029 (Civ. Ct. N.Y.C. 1987).
2

See, e.g., Eckhaus v. Alfa-Laval, Inc., 764 F. Supp. 34, 37-38 (S.D.N.Y. 1991) (defamation); Wise v. Con. Edison Co. of N.Y., Inc., 282

A.D.2d 335, 336 (1st Dep’t 2001) (wrongful discharge). See also D.C. Opinion 363 (2012) (in-house lawyer may not disclose confidential
information in retaliatory discharge claim).
3

See N.Y. City 2005-03 (noting recognition by courts that “an attorney may use client confidences or secrets to defend himself or herself

from a claim or counterclaim brought by the client, or as evidence in a fee collection dispute, but may not necessarily be permitted to use
that same information affirmatively in a different type of claim against a client”); Restatement (Third) of the Law Governing Lawyers § 64,
comment (c) (2000) (noting that a lawyer may act under the Restatement’s self-defense provision “only to defend against charges that
imminently threaten the lawyer or the lawyer’s associate or agent with serious consequences, including criminal charges, claims of legal
malpractice, and other civil actions such as suits to recover overpayment of fees, complaints in disciplinary proceedings, and the threat of
disqualification”).
4

In California there is no ethical counterpart to New York Rule 1.6(b)(5)(i), but the Evidence Code contains a self-defense exception to

attorney-client privilege. Opinions interpreting that exception have concluded that California law does not permit a lawyer “to disclose
otherwise confidential information in an online attorney review forum, absent client consent or a waiver.” San Francisco Opinion 2014-1;
see Los Angeles County Opinion 525 (2012) (attorney may respond to former client’s internet posting if (1) “response does not disclose
confidential information”; (2) response will not injure former client in matter involving the former representation; and (3) response is
proportionate and restrained). An Arizona opinion concluded that the right to disclose was not limited to “a pending or imminent legal
proceeding,” relying on a provision found in the Arizona rule (and in the ABA Model Rule) but not in the New York rule. Arizona Opinion
93-02 (reasoning that one category of cases within the exception, for a claim or defense “in a controversy” between the lawyer and the
client, would include cases not covered by another category within the exception, for “allegations in any proceedings”).
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ETHICS OPINION 1024
New York State Bar Association
Committee on Professional Ethics
Opinion 1024 (9/29/14)
Topic: Counseling clients in illegal conduct; medical marijuana law.
Digest: In light of current federal enforcement policy, the New York Rules permit a lawyer to assist a client in conduct designed to comply
with state medical marijuana law, notwithstanding that federal narcotics law prohibits the delivery, sale, possession and use of marijuana
and makes no exception for medical marijuana.
Rules: 1.2(d), 1.2(f), 1.2 cmt 9, 1.16(c)(2), 6.1 cmt 1, 8.4(b).
FACTS
1.

In July 2014, New York, following the lead of 22 other states, adopted the Compassionate Care Act (“CCA”)1, a law permitting the

use of medical marijuana in tightly controlled circumstances. The CCA regulates the cultivation, distribution, prescription and use of
marijuana for medical purposes. It permits specially approved organizations such as hospitals and community health centers to dispense
medical marijuana to patients who have been certified by a health care provider and who have registered with the state Department of
Health, and it further provides for the regulation and registration of organizations to manufacture and deliver marijuana for authorized
medical uses.
2.

At the same time, federal criminal law forbids the possession, distribution, sale or use of marijuana, and the federal law provides

no exception for medical uses. The U.S. Department of Justice takes the position that the federal law is valid and enforceable even
against individuals and entities engaged in the cultivation, transportation, delivery, prescription or use of medical marijuana in accordance
with state regulatory law; however, the U.S. Department of Justice has adopted and published formal guidance restricting federal
enforcement of the federal marijuana prohibition when individuals and entities act in accordance with state regulation of medical
marijuana.
QUESTION
3.

Under these unusual circumstances, do the New York Rules of Professional Conduct (“Rules”) permit a lawyer to provide legal

advice and assistance to doctors, patients, public officials, hospital administrators and others engaged in the cultivation, distribution,
prescribing, dispensing, regulation, possession or use of marijuana for medical purposes to help them act in compliance with state
regulation regarding medical marijuana and consistently with federal enforcement policy?

OPINION
4.

Lawyers may advise clients about the lawfulness of their proposed conduct and assist them in complying with the law, but lawyers

may not knowingly assist clients in illegal conduct. Rule 1.2(d) provides: “A lawyer shall not counsel a client to engage, or assist a client,
in conduct that the lawyer knows is illegal or fraudulent, except that the lawyer may discuss the legal consequences of any proposed
course of conduct with a client.” Disciplinary Rule 7-102(A)(7), contained in the pre-2009 Code of Professional Responsibility, was to the
same effect. As this Committee has observed, if a client proposes to engage in conduct that is illegal, “then it would be unethical for an
attorney to recommend the action or assist the client in carrying it out.” N.Y. State 769 (2003); accord N.Y. State 666 (1994).
5.

This ethical restriction reflects lawyers’ fundamental role in the administration of justice, which is to promote compliance with the

law by providing legal advice and assistance in structuring clients’ conduct in accordance with the law. See also Rule 8.4(b) (forbidding
“illegal conduct that adversely reflects on the lawyer’s honesty, trustworthiness or fitness as a lawyer”). Ideally, lawyers will not only
attempt to prevent clients from engaging in knowing illegalities but also discourage clients from conduct of doubtful legality:
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The most effective realization of the law’s aims often takes place in the attorney’s office, . . . where the lawyer’s quiet counsel takes
the place of public force. Contrary to popular belief, the compliance with the law thus brought about is not generally lip-serving and
narrow, for by reminding him of its long-run costs the lawyer often deters his client from a course of conduct technically permissible
under existing law, though inconsistent with its underlying spirit and purpose. . . .
The reasons that justify and even require partisan advocacy in the trial of a cause do not grant any license to the lawyer to
participate as legal adviser in a line of conduct that is immoral, unfair, or of doubtful legality.

Am. Bar Ass’n & Ass’n of Am. Law Sch., Professional Responsibility Report of the Joint Conference, 44 A.B.A. J. 1159, 1161 (1958).
The public importance of lawyers’ role in promoting clients’ legal compliance is reflected in the attorney-client privilege, which protects the
confidentiality that is traditionally considered essential in order for lawyers to serve this role effectively. See, e.g., Hunt v. Blackburn, 128
U.S. 464, 470 (1888) (privilege “is founded upon the necessity, in the interest and administration of justice, of the aid of persons having
knowledge of the law and skilled in its practice, which assistance can only be safely and readily availed of when free from the
consequences or the apprehension of disclosure”).
6.

It is counter-intuitive to suppose that the lawyer’s fundamental role might ever be served by assisting clients in violating a law that

the lawyer knows to be valid and enforceable. But the question presented by the state’s medical marijuana law is highly unusual if not
unique: Although participating in the production, delivery or use of medical marijuana violates federal criminal law as written, the federal
government has publicly announced that it is limiting its enforcement of this law, and has acted accordingly, insofar as individuals act
consistently with state laws that legalize and extensively regulate medical marijuana. Both the state law and the publicly announced
federal enforcement policy presuppose that individuals and entities will comply with new and intricate state regulatory law and, thus,
presuppose that lawyers will provide legal advice and assistance to an array of public and private actors and institutions to promote their
compliance with state law and current federal policy. Under these unusual circumstances, for the reasons discussed below, the
Committee concludes that Rule 1.2(d) does not forbid lawyers from providing the necessary advice and assistance.
Legal background
7.

Much has been written elsewhere about the interrelationship between federal criminal narcotics laws and recent state medical

marijuana laws. For purposes of this opinion, only the following basic understanding is needed.
8.

Under federal criminal law, marijuana is a Schedule I narcotic, whose manufacture, possession and distribution is prohibited, and

for which there is no approved medical use. Further, individuals and entities are forbidden by federal law not only from violating these
laws as principals, but also, under principles of accessorial liability, from intentionally aiding and abetting others in violating the narcotics
law, counseling others to violate the narcotics law, or conspiring with others to violate the narcotics law.2
9.

For many years, states likewise criminalized the manufacture, possession and distribution of marijuana, allowing for concurrent

federal and state enforcement of the criminal law. Most prosecutions of narcotics laws, especially with regard to marijuana, occurred at
the state and local level. However, in recent years, more than 20 states have legalized marijuana for medicinal purposes to make it
available by prescription. Colorado and Washington have gone farther, developing regulation permitting the sale and use of marijuana for
recreational purposes.
10.

The U.S. Department of Justice (“DOJ”) takes the position that the manufacture, possession and distribution of marijuana remains

a federal crime, and can be enforced by federal law enforcement officials, even when the conduct in question is undertaken in
accordance with state medical marijuana laws. However, current federal policy restricts federal enforcement activity, including civil as
well as criminal enforcement, concerning medical marijuana. The Deputy Attorney General’s August 29, 2013 memorandum, titled
“Guidance Regarding Marijuana Enforcement,” acknowledges that “the federal government has traditionally relied on state and local law
enforcement agencies to address marijuana activity through enforcement of their own narcotics laws,” and the federal government has
concentrated its effort in accordance with federal enforcement priorities, such as preventing the distribution of marijuana to minors,
preventing revenue from marijuana sales from going to criminal enterprises, and preventing marijuana activity from being used as a cover
for trafficking other drugs. The memorandum directs Department attorneys and federal law enforcement authorities to focus their
enforcement resources and efforts on these priorities, which are less likely to be threatened “[i]n jurisdictions that have enacted laws
legalizing marijuana in some form and that have also implemented strong and effective regulatory and enforcement systems to control the
cultivation, distribution, sale, and possession of marijuana.” Although the memorandum makes plain that it is not intended to create any
enforceable substantive or procedural rights, the memorandum might fairly be read as an expression by the current Administration that it
will not enforce the federal criminal law with regard to otherwise-lawful medical marijuana activities that are carried out in accordance with
a robust state regulatory law and that do not implicate the identified federal enforcement priorities.

Over the period of more than a year

since the memorandum was published, federal law enforcement authorities have acted consistently with this understanding.
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The CCA allows specified licensed New York physicians to prescribe, and patients to use, medical marijuana only in pill form or in

a form that may be inhaled as a vapor, but not in a form that may be smoked. Medical marijuana may only be prescribed for identified,
documented medical conditions categorized as “severe[ly] debilitating or life-threatening.” The regulation of medical marijuana under the
law will be overseen by the Health Department, which, among other things, will authorize and register a limited number of organizations
(“Registered Organizations”) to manufacture and dispense marijuana for medical use, will issue registration cards to patients or their
caregivers certified to receive medical marijuana, and will set prices. The law restricts who may be hired by Registered Organizations,
regulates their production and dispensation of medical marijuana, establishes a tax on their receipts, and criminalizes various
abuses. See generally Francis J. Serbaroli, “A Primer on New York’s Medical Marijuana Law,” NYLJ, July 22, 2014, p. 3.
The potential role of lawyers in providing legal assistance regarding compliance with the medical marijuana law
12.

Lawyers might provide a range of assistance to clients seeking to comply with the CCA and to act consistently with federal law

enforcement policy. Among the potential clients are public officials and agencies including the Health Department that have responsibility
for implementing the law, health care providers and other entities that may apply to be selected or eventually be selected as Registered
Organizations authorized to manufacture and dispense medical marijuana, physicians seeking to prescribe medical marijuana, and
patients with severely debilitating or life-threatening conditions seeking to obtain medical marijuana. Any or all of these potential clients
may seek legal assistance not only so that they may be advised how to comply with the state law and avoid running afoul of federal
enforcement policy but also for affirmative legal assistance. The Health Department may seek lawyers’ help in establishing internal
procedures to conduct the registrations and other activities contemplated by the law. Entities may seek assistance in applying to become
Registered Organizations as well as in understanding and complying with employment, tax and other requirements of the law. Physicians
may seek help in understanding the severe restrictions on the issuance of prescriptions for medical marijuana and in navigating the
procedural requirements for effectively issuing such prescriptions.
13.

Leaving aside the federal law, the above-described legal assistance would be entirely consistent with lawyers’ conventional role in

helping clients comply with the law. Indeed, it seems fair to say that state law would not only permit but affirmatively expect lawyers to
provide such assistance. In general, it is assumed that lawyers, by virtue of their expertise and ethical expectations, have a necessary
role in ensuring the public’s compliance with the law. “As our society becomes one in which rights and responsibilities are increasingly
defined in legal terms, access to legal services has become of critical importance.” Rule 6.1, Cmt. [1]. This is especially true with regard
to complex, technical regulatory schemes such as the one established by the CCA, and where, as in the case of the CCA, noncompliance
can result in criminal prosecution.
14.

However, the federal law cannot easily be left aside. The question of whether lawyers may serve their traditional role is

complicated by the federal law. Assuming, as we do for purposes of this opinion, that the federal marijuana prohibition remains valid and
enforceable notwithstanding state medical marijuana law, then individuals and entities seeking to dispense, prescribe or use medical
marijuana, or to assist others in doing so, pursuant to the CCA would potentially be violating federal narcotics law as principals or
accessories; in that event, the legal assistance sought from lawyers might involve assistance in conduct that the lawyer knows to be
illegal.
Prior ethics opinions
15.

Several other bar association ethics committees have confronted this problem but reached different conclusions under their

counterparts to Rule 1.2(d). Most of these opinions pre-dated DOJ’s August 2013 guidance, but took account of a 2009 DOJ
memorandum suggesting that federal law enforcement would not be directed at patients and their caregivers who are in “clear and
unambiguous compliance” with state medical marijuana laws.
16.

In 2010, Maine’s ethics committee took the view that although lawyers may assist clients in determining “the validity scope,

meaning or application of the law,” the rule “forbids attorneys from assisting a client in engaging in the medical marijuana business”
because the rule “does not make a distinction between crimes which are enforced and those which are not. . . . [A]n attorney needs to . . .
determine whether the particular legal service being requested rises to the level of assistance in violating federal law.” Maine Op. 199
(July 7, 2010).
17.

Connecticut’s ethics committee similarly concluded that a lawyer may not assist a client insofar as its conduct, although

authorized by the state’s medical marijuana law, which created a broad licensing and registration structure to be implemented by the
Department of Consumer Protection, violates federal law. Connecticut Op. 2013-02 (Jan. 16, 2013). The opinion noted that much of the
legal assistance sought by clients seeking to comply with the law (e.g., patients, caregivers, physicians, pharmacists, distributers and
growers), such as legal advice and assistance regarding the law’s requirements and the rule-making and regulatory processes, would be
consistent with lawyers’ “traditional role as counselors” and “in the classic mode envisioned by professional standards.” But some of that
legal work might nevertheless constitute impermissible assistance in violating federal law.
18.

More recently, in the context of Colorado’s state law decriminalizing and regulating the sale of marijuana for recreational

purposes, the state’s ethics committee opined: “[U]nless and until there is a change in applicable federal law or in the Colorado Rules of
Professional Conduct, a lawyer cannot advise a client regarding the full panoply of conduct permitted by the marijuana amendments to
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the Colorado Constitution and implementing statutes and regulations. To the extent that advice were to cross from advising or
representing a client regarding the consequences of a client’s past or contemplated conduct under federal and state law to counseling the
client to engage, or assisting the client, in conduct the lawyer knows is criminal under federal law, the lawyer would violate Rule 1.2(d).”
Colorado Op. 125 (Oct. 21, 2013). However, the committee recommended amending the state ethics rules to authorize lawyers to
advise and assist clients regarding marijuana-related conduct, notwithstanding contrary federal law.3
19.

In 2011, Arizona’s ethics committee reached a very different conclusion, however, based in significant part on the premise that “no

court opinion has held that the state law is invalid or unenforceable on federal preemption grounds.”
In these circumstances, we decline to interpret and apply ER 1.2(d) in a manner that would prevent a lawyer who concludes that
the client’s proposed conduct is in “clear and unambiguous compliance” with state law from assisting the client in connection with
activities expressly authorized under state law, thereby depriving clients of the very legal advice and assistance that is needed to
engage in the conduct that the state law expressly permits. The maintenance of an independent legal profession, and of its right to
advocate for the interests of clients, is a bulwark of our system of government. History is replete with examples of lawyers who,
through vigorous advocacy and at great personal and professional cost to themselves, obtained the vindication of constitutional or
other rights long denied or withheld and which otherwise could not have been secured.
A state law now expressly permits certain conduct. Legal services are necessary or desirable to implement and bring to fruition
that conduct expressly permitted under state law. In any potential conflict between state and federal authority, such as may be
presented by the interplay between the Act and federal law, lawyers have a critical role to perform in the activities that will lead to
the proper resolution of the controversy. Although the Act may be found to be preempted by federal law or otherwise invalid, as of
this time there has been no such judicial determination.

Arizona Op. 11-01 (Feb. 2011). The opinion concluded:
• If a client or potential client requests an Arizona lawyer’s assistance to undertake the specific actions that the Act expressly
permits; and
• The lawyer advises the client with respect to the potential federal law implications and consequences thereof or, if the lawyer is
not qualified to do so, advises the client to seek other legal counsel regarding those issues and limits the scope of his or her
representation; and
• The client, having received full disclosure of the risks of proceeding under the state law, wishes to proceed with a course of
action specifically authorized by the Act; then
• The lawyer ethically may perform such legal acts as are necessary or desirable to assist the client to engage in the conduct
that is expressly permissible under the Act.

Id.
20.

A recent opinion of the King County (Washington) Bar Association endorsed the Arizona committee’s conclusion and much of its

reasoning,4 in the context of Washington’s adoption of a state-regulated system for producing and selling marijuana for recreational
purposes:
While the KCBA does not agree with all components of the Arizona opinion, its emphasis on the client’s need for legal assistance
to comply with state law accurately reflects the reality that Washington clients face in navigating the new Washington law. The
initial proposed implementing regulations for I-502, for example, have added 49 new sections in the Washington Administrative
Code encompassing 42 pages of text. These regulations are consistent with I-502’s express goal of removing the marijuana
economy from the province of criminal organizations and bringing it into a "tightly regulated, state-licensed system." In building this
complex system, the voters of Washington could not have envisioned it working without attorneys. As the State Bar of Arizona
recognized, disciplining attorneys for working within such a system would deprive the state’s citizens of legal services 'necessary
and desirable to implement and bring to fruition that conduct expressly permitted under state law.

KCBA Ethics Advisory Opinion on I-502 [Initiative 502 - marijuana legalization] & Rules of Professional Conduct (Oct. 2013). Following
suit, the Washington State bar ethics committee recently proposed adding a Comment to the state’s ethics code and issuing an advisory
opinion authorizing lawyers to assist clients in complying with the state marijuana law at least until federal enforcement policy changes.
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Analysis
21.

As Rule 1.2(d) makes clear, although a lawyer may not encourage a client to violate the law or assist a client in doing so, a lawyer

may advise a client about the reach of the law. See N.Y. State 455 (1976) (“[W]here the lawyer does no more than advise his client
concerning the legal character and consequences of the act, there can be no professional impropriety. That is his proper function and
fully comports with the requirements of Canon 7. . . . But, where the lawyer becomes a motivating force by encouraging his client to
commit illegal acts or undertakes to bring about a violation of law, he oversteps the bounds of propriety.”). Thus, a lawyer may give
advice about whether undertaking to manufacture, transport, sell, prescribe or use marijuana in accordance with the CCA’s regulatory
scheme would violate federal narcotics law. If the lawyer were to conclude competently and in good faith that the federal law was
inapplicable or invalid, the lawyer could so advise the client and would not be subject to discipline even if the lawyer’s advice later proved
incorrect. See, e.g., ABA Op. 85-352 (1985) (“[W]here a lawyer has a good faith belief . . . that a particular transaction does not result in
taxable income or that certain expenditures are properly deductible as expenses, the lawyer has no duty to require [disclosure] as a
condition of his or her continued representation . . . . In the role of advisor, the lawyer should counsel the client as to whether the position
is likely to be sustained by a court if challenged by the IRS, as well as of the potential penalty consequences to the client if the position is
taken on the tax return without disclosure.”).5 As the Second Department recognized in dismissing a prosecution against a lawyer who
allegedly gave erroneous advice about the lawfulness of the client’s proposed conduct:
We cannot conclude that an attorney who advises a client to take an action that he or she, in good faith, believes to be legal loses
the protection of the First Amendment if his or her advice is later determined to be incorrect. Indeed, it would eviscerate the right to
give and receive legal counsel with respect to potential criminal liability if an attorney could be charged with conspiracy and
solicitation whenever a District Attorney disagreed with that advice. The potential impact of allowing an attorney to be prosecuted
in circumstances such as those presented here is profoundly disturbing. A looming threat of criminal sanctions would deter
attorneys from acquainting individuals with matters as vital as the breadth of their legal rights and the limits of those rights.
Correspondingly, where counsel is restrained, so is the fundamental right of the citizenry, bound as it is by laws complex and
unfamiliar, to receive the advice necessary for measured conduct.

Matter of Vinluan v Doyle, 60 AD3d 237, 243, 873 NYS2d 72 (2d Dep’t 2009).
22.

Further, Rule 1.2(d) forbids a lawyer from assisting a client in conduct only if the lawyer knows the conduct is illegal or fraudulent.

If the lawyer believes that conduct is unlawful but there is some support for an argument that the conduct is legal, the lawyer may provide
legal assistance under the Rules (but is not obligated to do so). See Rule 1.2(f) (“A lawyer may refuse to aid or participate in conduct that
the lawyer believes to be unlawful, even though there is some support for an argument that the conduct is legal.”); see also Rule 1.16(c)
(2) (“a lawyer may withdraw from representing a client when . . . the client persists in a course of action involving the lawyer’s services
that the lawyer reasonably believes is criminal or fraudulent”).
23.

The difficult question arises if the lawyer knows that the client’s proposed conduct, although consistent with state law, would

violate valid and enforceable federal law.6 Ordinarily, in that event, while the lawyer could advise the client about the reach of the federal
law and how to conform to the federal law, the lawyer could not properly encourage or assist the client in conduct that violates the federal
law. That would ordinarily be true even if the federal law, although applicable to the client’s proposed conduct, was not rigorously
enforced and the lawyer anticipated that the law would not be enforced in the client’s situation. See Charles W. Wolfram, Modern Legal
Ethics 703 (1986) (“on the whole, lawyers serve the interests of society better if they urge upon clients the desirability of complying with
all valid laws, no matter how widely violated by others they may be”); cf.Restatement (Third) of the Law Governing Lawyers § 94, Cmt. f
(2000) (“A lawyer’s advice to a client about the degree of risk that a law violation will be detected or prosecuted [is impermissible when]
the lawyer thereby intended to counsel or assist the client’s crime, fraud, or violation of a court order.”). But the situation is different
where the state executive branch determines to implement the state legislation by authorizing and regulating medical marijuana,
consistent with current, published federal executive-branch enforcement policy, and the federal government does not take effective
measures to prevent the implementation of the state law. In that event, the question under Rule 1.2(d) is whether a lawyer may assist in
conduct under the state medical marijuana law that the lawyer knows would violate federal narcotics law that is on the books but
deliberately unenforced as a matter of federal executive discretion.
24.

This situation raises political and philosophical questions that this Committee cannot and need not resolve regarding how best to

make and implement law in a federal system. Some may think it anomalous, where Congress has recognized no relevant exception to its
narcotics prohibitions, for states to adopt medical marijuana laws that appear to contravene federal law and for the federal executive
branch, through the exercise of prosecutorial discretion, effectively to carve out an exception for the implementation of these state laws.
Others may think that DOJ’s forbearance is consistent with its tradition, known to Congress, of exercising prosecutorial discretion to
mitigate the criminal law’s excesses, including where the criminal law reaches farther than its underlying purposes. We do not believe
that by adopting Rule 1.2(d), our state judiciary meant to declare a position on this debate or meant to preclude lawyers from counseling
or assisting conduct that is legal under state law. Rule 1.2(d) was based on an ABA model and there is no indication that anyone – not
the ABA, not the state bar, and not the state court itself -- specifically considered whether lawyers may serve in their traditional role in this
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sort of unusual legal situation. We assume for purposes of this Opinion that state courts will themselves serve in their traditional role: As
issues of interpretation arise in litigation under the CCA, state courts will be available to issue interpretive rulings and take other judicial
action that has the practical effect of assisting in the implementation of the CCA.7 Serving this role will not undermine state judicial
integrity. Similarly, we do not believe that it derogates from public respect for the law and lawyers, or otherwise undermines the
objectives of the professional conduct rules, for lawyers as “officers of the court” to serve in their traditional role as well, if they so
choose. Obviously, lawyers may decline to give legal assistance regarding the CCA.
25.

We conclude that the New York Rules of Professional Conduct permit lawyers to give legal assistance regarding the CCA that

goes beyond a mere discussion of the legality of the client’s proposed conduct. In general, state professional conduct rules should be
interpreted to promote state law, not to impede its effective implementation. As the Arizona and King County opinions recognized, a state
medical-marijuana law establishing a complex regulatory scheme depends on lawyers for its success. Implicitly, the state law authorizes
lawyers to provide traditional legal services to clients seeking to act in accordance with the state law. Further, and crucially, in this
situation the federal enforcement policy also depends on the availability of lawyers to establish and promote compliance with the “strong
and effective regulatory and enforcement systems” that are said to justify federal forbearance from enforcement of narcotics laws that are
technically applicable. The contemplated legal work is not designed to escape law enforcement by avoiding detection. Cf. Rule 1.2 cmt.
[9] ("There is a critical distinction between presenting an analysis of the legal aspects of questionable conduct and recommending the
means by which a crime or fraud might be committed with impunity."); N.Y. State 529 (1981) (“[T]he Code distinguishes between giving
legal advice and giving advice which would aid the client in escaping punishment for past crimes. EC 7-5 warns that ‘a lawyer should
never encourage or aid his client to commit criminal acts or counsel his client on how to violate the law and avoid punishment’”).
Lawyers would assist clients who participate openly and subject to a state regulatory structure that the federal government allows to
function as a matter of discretion. Nothing in the history and tradition of the profession, in court opinions, or elsewhere, suggests that
Rule 1.2(d) was intended to prevent lawyers in a situation like this from providing assistance that is necessary to implement state law and
to effectuate current federal policy.8 If federal enforcement were to change materially, this Opinion might need to be reconsidered.

CONCLUSION
26.

In light of current federal enforcement policy, the New York Rules of Professional Conduct permit a lawyer to assist a client in

conduct designed to comply with state medical marijuana law, notwithstanding that federal narcotics law prohibits the delivery, sale,
possession and use of marijuana and makes no exception for medical marijuana.
(34-14)

1

Laws of 2014, Chap. 90 (signed by the Governor and effective on July 5, 2014).

2

See, e.g., 18 U.S.C. §2(a)("Whoever commits an offense against the United States or aids, abets, counsels, commands, induces or

procures its commission, is punishable as a principal."); 18 U.S.C. § 2(b)("Whoever willfully causes an act to be done which if directly
performed by him or another would be an offense against the United States, is punishable as a principal."); 21 U.S.C. § 846 (“Any person
who attempts or conspires to commit any offense defined in this subchapter shall be subject to the same penalties as those prescribed for
the offense, the commission of which was the object of the attempt or conspiracy.").

3

Colorado added a new comments [14] to Rule 1.2 of the Colorado Rules of Professional Conduct, permitting a lawyer to counsel a client

regarding the validity, scope and meaning of the Colorado marijuana law and to assist a client in conduct that the lawyer reasonably
believes is permitted by that law, but the lawyer must also advise the client regarding related federal law and policy. Nevada adopted a
new Comment [1] to Rule 1.2 that is substantively identical to Colorado Comment [14]. In Washington State, the King County Bar
Association has urged the Washington Supreme Court to amend the Washington Rules of Professional Conduct to add a comment to
Rule 8.4 and a new Rule 8.6, to make clear that conduct permitted by the state marijuana law does not reflect adversely on the lawyer's
honesty, trustworthiness or fitness in other respects, and that a lawyer is not subject to discipline for counseling or assisting a client in
conduct permitted by the state marijuana law, even though the conduct may violate federal law. Those proposals were still pending when
we issued this opinion.

4

The King County opinion rejected the implication of the Arizona opinion that the propriety of the lawyer’s assistance turned on the fact

that the state medical marijuana law had not yet been invalidated or preempted.
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5

Inasmuch as this Committee limits itself to interpreting the ethics rules, we take no view on whether a colorable argument can be made

that the federal narcotics law is invalid or unenforceable in situations where individuals or entities transport, distribute, possess or use
marijuana pursuant to state medical marijuana law. We note, however, that as a constitutional matter, duly enacted federal laws
ordinarily preempt inconsistent state laws under the federal Supremacy Clause. We also note, in particular, that in Gonzales v. Raich,
545 U.S. 1 (2005), the Court rejected a claim that Congress exceeded its authority under the Commerce Clause insofar as the marijuana
prohibition applied to personal use of marijuana for medical purposes.

6

Rule 1.2(d) allows lawyers to assist clients in good faith challenges to a law’s validity, but that is not the situation posed here.

7

If the state courts were to nullify the CCA based on inconsistent federal narcotics law, the question addressed in this opinion would, of

course, become moot.

8

For essentially the same reason, we regard Rule 8.4(b) as inapplicable. Assuming that a lawyer’s legal assistance in implementing the

state medical-marijuana law technically violates the unenforced federal criminal law, we do not believe that the lawyer’s assistance under
the circumstances described here would amount to “illegal conduct that adversely reflects on the lawyer’s honesty, trustworthiness or
fitness as a lawyer.”

© 2015 New York State Bar Association
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ETHICS OPINION 1019
New York State Bar Association
Committee on Professional Ethics
Opinion 1019 (8/6/2014)
Topic:

Confidentiality; Remote Access to Firm's Electronic Files

Digest:

A law firm may give its lawyers remote access to client files, so that lawyers may work from home, as long as the firm

determines that the particular technology used provides reasonable protection to client confidential information, or, in the absence of such
reasonable protection, if the law firm obtains informed consent from the client, after informing the client of the risks.
Rules:

1.0(j), 1.5(a), 1.6, 1.6(a), 1.6(b), 1.6(c), 1.15(d).

QUESTION
1.

May a law firm provide its lawyers with remote access to its electronic files, so that they may work from home?

OPINION
2. Our committee has often been asked about the application of New York's ethical rules -- now the Rules of Professional Conduct -- to
the use of modern technology. While some of our technology opinions involve the application of the advertising rules to advertising using
electronic means, many involve other ethical issues. See, e.g.:
N.Y. State 680 (1996). Retaining records by electronic imaging during the period required by DR 9-102(D) [now Rule 1.15(d)].
N.Y. State 709 (1998). Operating a trademark law practice over the internet and using e-mail.
N.Y. State 782 (2004). Use of electronic documents that may contain "metadata".
N.Y. State 820 (2008). Use of an e-mail service provider that conducts computer scans of emails to generate computer advertising.
N.Y. State 833 (2009). Whether a lawyer must respond to unsolicited emails requesting representation.
N.Y. State 842 (2010). Use of a "cloud" data storage system to store and back up client confidential information.
N.Y. State 940 (2012). Storage of confidential information on off-site backup tapes.
N.Y. State 950 (2012). Storage of emails in electronic rather than paper form.
3.

Much of our advice in these opinions turns on whether the use of technology would violate the lawyer's duty to preserve the

confidential information of the client. Rule 1.6(a) sets forth a simple prohibition against disclosure of such information, i.e. "A lawyer shall
not knowingly reveal confidential information, as defined in this Rule . . . unless . . . the client gives informed consent, as defined in Rule
1.0(j)." In addition, Rule 1.6(c) provides that a lawyer must "exercise reasonable care to prevent . . . others whose services are utilized by
the lawyer from disclosing or using confidential information of a client" except as provided in Rule 1.6(b).
4.

Comment 17 to Rule 1.6 provides some additional guidance that reflects the advent of the information age:
[17] When transmitting a communication that includes information relating to the representation of a client, the lawyer must take
reasonable precautions to prevent the information from coming into the hands of unintended recipients. The duty does not require
that the lawyer use special security measures if the method of communication affords a reasonable expectation of privacy. Special
circumstances, however, may warrant special precautions. Factors to be considered to determining the reasonableness of the
lawyer's expectation of confidentiality include the sensitivity of the information and the extent to which the privacy of the
communication is protected by law or by a confidentiality agreement. A client may require the lawyer to use a means of
communication or security measures not required by this Rule, or may give informed consent (as in an engagement letter or similar
document) to the use of means or measures that would otherwise be prohibited by this Rule.
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As is clear from Comment 17, the key to whether a lawyer may use any particular technology is whether the lawyer has determined

that the technology affords reasonable protection against disclosure and that the lawyer has taken reasonable precautions in the use of
the technology.
6.

In some of our early opinions, despite language indicating that the inquiring lawyer must make the reasonableness determination,

this Committee had reached general conclusions. In N.Y. State 709, we concluded that there is a reasonable expectation that e-mails will
be as private as other forms of telecommunication, such as telephone or fax machine, and that a lawyer ordinarily may utilize
unencrypted e-mail to transmit confidential information, unless there is a heightened risk of interception. We also noted, however, that
"when the confidential information is of such an extraordinarily sensitive nature that it is reasonable to use only a means of
communication that is completely under the lawyer's control, the lawyer must select a more secure means of communication than
unencrypted internet e-mail." Moreover, we said the lawyer was obligated to stay abreast of evolving technology to assess changes in
the likelihood of interception, as well as the availability of improved technologies that might reduce the risks at a reasonable cost.
7.

In N.Y. State 820, we approved the use of an internet service provider that scanned e-mails to assist in providing user-targeted

advertising, in part based on the published privacy policies of the provider.
8. Our more recent opinions, however, put the determination of reasonableness squarely on the inquiring lawyer. See, e.g. N.Y. State
842, 940, 950. For example, in N.Y. State 842, involving the use of "cloud" data storage, we were told that the storage system was
password protected and that data stored in the system was encrypted. We concluded that the lawyer could use such a system, but only if
the lawyer took reasonable care to ensure that the system was secure and that client confidentiality would be maintained. We said that
"reasonable care" to protect a client's confidential information against unauthorized disclosure may include consideration of the following
steps:
(1) Ensuring that the online data storage provider has an enforceable obligation to preserve confidentiality and security, and that the
provider will notify the lawyer if served with process requiring the production of client information;
(2) Investigating the online data storage provider's security measures, policies, recoverability methods, and other procedures to determine
if they are adequate under the circumstances;
(3) Employing available technology to guard against reasonably foreseeable attempts to infiltrate the data that is stored; and/or
(4) Investigating the storage provider's ability to purge and wipe any copies of the data, and to move the data to a different host, if the
lawyer becomes dissatisfied with the storage provider or for other reasons changes storage providers.
Moreover, in view of rapid changes in technology and the security of stored data, we suggested that the lawyer should periodically
reconfirm that the provider's security measures remained effective in light of advances in technology. We also warned that, if the lawyer
learned information suggesting that the security measures used by the online data storage provider were insufficient to adequately protect
the confidentiality of client information, or if the lawyer learned of any breaches of confidentiality by the provider, then the lawyer must
discontinue use of the service unless the lawyer received assurances that security issues had been sufficiently remediated.
9.

Cyber-security issues have continued to be a major concern for lawyers, as cyber-criminals have begun to target lawyers to access

client information, including trade secrets, business plans and personal data. Lawyers can no longer assume that their document
systems are of no interest to cyber-crooks. That is particularly true where there is outside access to the internal system by third parties,
including law firm employees working at other firm offices, at home or when traveling, or clients who have been given access to the firm's
document system. See, e.g. Matthew Goldstein, "Law Firms Are Pressed on Security For Data," N.Y. Times (Mar. 22, 2014) at B1
(corporate clients are demanding that their law firms take more steps to guard against online intrusions that could compromise sensitive
information as global concerns about hacker threats mount; companies are asking law firms to stop putting files on portable thumb drives,
emailing them to non-secure iPads or working on computers linked to a shared network in countries like China or Russia where hacking is
prevalent); Joe Dysart, "Moving Targets: New Hacker Technology Threatens Lawyers' Mobile Devices," ABA Journal 25 (September
2012); Rachel M. Zahorsky, "Being Insecure: Firms are at Risk Inside and Out," ABA Journal 32 (June 2013); Sharon D. Nelson, John
W. Simek & David G. Ries, Locked Down: Information Security for Lawyers (ABA Section of Law Practice Management, 2012).
10.

In light of these developments, it is even more important for a law firm to determine that the technology it will use to provide remote

access (as well as the devices that firm lawyers will use to effect remote access), provides reasonable assurance that confidential client
information will be protected. Because of the fact-specific and evolving nature of both technology and cyber risks, we cannot recommend
particular steps that would constitute reasonable precautions to prevent confidential information from coming into the hands of unintended
recipients, including the degree of password protection to ensure that persons who access the system are authorized, the degree of
security of the devices that firm lawyers use to gain access, whether encryption is required, and the security measures the firm must use
to determine whether there has been any unauthorized access to client confidential information. However, assuming that the law firm
determines that its precautions are reasonable, we believe it may provide such remote access. When the law firm is able to make a
determination of reasonableness, we do not believe that client consent is necessary.
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Where a law firm cannot conclude that its precautions would provide reasonable protection to client confidential information, Rule

1.6(a) allows the law firm to request the client's informed consent. See also Comment 17 to Rule 1.6, which provides that a client may
give informed consent (as in an engagement letter or similar document) to the use of means that would otherwise be prohibited by the
rule. In N.Y. State 842, however, we stated that the obligation to preserve client confidential information extends beyond merely
prohibiting an attorney from revealing confidential information without client consent. A lawyer must take reasonable care to affirmatively
protect a client's confidential information. Consequently, we believe that before requesting client consent to a technology system used by
the law firm, the firm must disclose the risks that the system does not provide reasonable assurance of confidentiality, so that the consent
is "informed" within the meaning of Rule 1.0(j), i.e. that the client has information adequate to make an informed decision.
CONCLUSION
12.

A law firm may use a system that allows its lawyers to access the firm's document system remotely, as long as it takes reasonable

steps to ensure that confidentiality of information is maintained. Because of the fact-specific and evolving nature of both technology and
cyber risks, this Committee cannot recommend particular steps that constitute reasonable precautions to prevent confidential information
from coming into the hands of unintended recipients. If the firm cannot conclude that its security precautions are reasonable, then it may
request the informed consent of the client to its security precautions, as long as the firm discloses the risks that the system does not
provide reasonable assurance of confidentiality, so that the consent is "informed" within the meaning of Rule 1.0(j).
7-14
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ETHICS OPINION 1020
New York State Bar Association
Committee on Professional Ethics
Opinion 1020 (9/12/2014)
Topic:

Confidentiality; use of cloud storage for purposes of a transaction

Digest: Whether a lawyer to a party in a transaction may post and share documents using a “cloud” data storage tool depends on
whether the particular technology employed provides reasonable protection to confidential client information and, if not, whether the
lawyer obtains informed consent from the client after advising the client of the relevant risks.
Rules:

1.1, 1.6

FACTS
1.

The inquirer is engaged in a real estate practice and is looking into the viability of using an electronic project management tool to

help with closings. The technology would allow sellers’ attorneys, buyers’ attorneys, real estate brokers and mortgage brokers to post
and view documents, such as drafts, signed contracts and building financials, all in one central place.
QUESTION
2.

May a lawyer representing a party to a transaction use a cloud-based technology so as to post documents and share them with

others involved in the transaction?
OPINION
3.

The materials that the inquirer seeks to post, such as drafts, contracts and building financials, may well include confidential

information of the inquirer’s clients, and for purposes of this opinion we assume that they do.1 Thus the answer to this inquiry hinges on
whether use of the contemplated technology would violate the inquirer’s ethical duty to preserve a client’s confidential information.
4.

Rule 1.6(a) contains a straightforward prohibition against the knowing disclosure of confidential information, subject to certain

exceptions including a client’s informed consent, and Rule 1.6(c) contains the accompanying general requirement that a lawyer “exercise
reasonable care to prevent … [persons] whose services are utilized by the lawyer from disclosing or using confidential information of a
client.”
5.

Comment [17] to Rule 1.6 addresses issues raised by a lawyer’s use of technology:
When transmitting a communication that includes information relating to the representation of a client, the lawyer must take
reasonable precautions to prevent the information from coming into the hands of unintended recipients. The duty does not require
that the lawyer use special security measures if the method of communication affords a reasonable expectation of privacy. Special
circumstances, however, may warrant special precautions. Factors to be considered in determining the reasonableness of the
lawyer’s expectation of confidentiality include the sensitivity of the information and the extent to which the privacy of the
communication is protected by law or by a confidentiality agreement. A client may require the lawyer to use a means of
communication or security measures not required by this Rule, or may give informed consent (as in an engagement letter or similar
document) to the use of means or measures that would otherwise be prohibited by this Rule.

6.

In the recent past, our Committee has repeatedly been asked to provide guidance on the interplay of technology and confidentiality.

N.Y. State 1019 (2014) catalogues the Committee’s opinions on technology. In that opinion, we considered whether a law firm could
provide its lawyers with remote access to its electronic files. We concluded that a law firm could use remote access “as long as it takes
reasonable steps to ensure that confidential information is maintained.” Id. ¶12
7.

Similarly, in N.Y. State 842 (2010), which considered the use of cloud data storage, we concluded that a lawyer could use this

technology to store client records provided that the lawyer takes reasonable care to protect the client’s confidential information. We also
reached a similar conclusion in N.Y. State 939 (2012) as to the issue of lawyers from different firms sharing a computer system.
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The concerns presented by the current inquiry were also present in N.Y. State 1019, N.Y. State 939 and N.Y. State 842, and those

opinions govern the outcome here. That is, the inquirer may use the proposed technology provided that the lawyer takes reasonable
steps to ensure that confidential information is not breached.2 The inquirer must, for example, try to ensure that only authorized parties
have access to the system on which the information is shared. Because of the fact-specific and evolving nature of technology, we do not
purport to specify in detail the steps that will constitute reasonable care in any given set of circumstances. See N.Y. State 1019. ¶10. We
note, however, that use of electronically stored information may not only require reasonable care to protect that information under Rule
1.6, but may also, under Rule 1.1, require the competence to determine and follow a set of steps that will constitute such reasonable
care.3
9.

Finally, we note that Rule 1.6 provides an exception to confidentiality rules based on a client’s informed consent. Thus, as quoted in

paragraph 5 above, a client may agree to the use of a technology that would otherwise be prohibited by the Rule. But as we have
previously pointed out, “before requesting client consent to a technology system used by the law firm, the firm must disclose the risks that
the system does not provide reasonable assurance of confidentiality, so that the consent is ‘informed’ within the meaning of Rule 1.0(j),
i.e. that the client has information adequate to make an informed decision.” N.Y. State 1019 ¶11.
CONCLUSION
10.

Whether a lawyer for a party in a transaction may post and share documents using a “cloud” data storage tool depends on whether

the particular technology employed provides reasonable protection to confidential client information and, if not, whether the lawyer obtains
informed consent from the client after advising the client of the relevant risks.

(17-14)

1

Rule 1.6(a) defines “confidential information” generally to include “information gained during or relating to the representation of a client,

whatever its source, that is (a) protected by the attorney-client privilege, (b) likely to be embarrassing or detrimental to the client if
disclosed, or (c) information that the client has requested be kept confidential.”
2

This result is consistent with results in other jurisdictions that have considered lawyers’ use of off-site, third-party cloud services for

storing and sharing documents. See, e.g., ABA 95-398; Arizona Opinion 05-04; California Opinion 2010-179; Connecticut Inf. Opinion
2013-07; Florida Opinion 12-3 (2013); Illinois Opinion 10-01 (2009); Iowa Opinion 11-01; Maine Opinion 207 (2013); Massachusetts
Opinion 12-03; Massachusetts Opinion 05-04; Missouri Inf. Opinion 2006-0092; Nebraska Opinion 06-05; New Hampshire Opinion 201213/4 (2013); New Jersey Opinion 701 (2006); North Carolina Opinion 2011-6 (2012); North Dakota Opinion 99-03 (1999); Ohio Opinion
2013-03; Oregon Opinion 2011-188; Pennsylvania Opinion 2011-200; Pennsylvania Opinion 2010-060; Vermont Opinion 2010-6 (2012);
Washington Inf. Opinion 2215 (2012).
3

It has been said for example that the duty of competence may require litigators, depending on circumstances, to possess a basic or even

a more refined understanding of electronically stored information. See, e.g., Zachary Wang, “Ethics and Electronic Discovery: New
Medium, Same Problems,” 75 Defense Counsel Journal 328, at 7 (October 2008) (“disclosure of privileged information as a result of a
lack of knowledge of a client’s IT system would subject an attorney to discipline under Rules 1.1 and 1.6”). The California State Bar
Standing Committee on Professional Responsibility and Conduct has tentatively approved an interim opinion interpreting California ethical
rules as follows:
Attorney competence related to litigation generally requires, at a minimum, a basic understanding of, and facility with, issues
relating to e-discovery, i.e., the discovery of electronically stored information (“ESI”). On a case-by-case basis, the duty of
competence may require a higher level of technical knowledge and ability, depending on the e-discovery issues involved in a given
matter and the nature of the ESI involved. … An attorney lacking the required competence for the e-discovery issues in the case at
issue has three options: (1) acquire sufficient learning and skill before performance is required; (2) associate with or consult
technical consultants or competent counsel; or (3) decline the client representation.

COPRAC Proposed Formal Opinion 11-0004 (2014).
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Topic: E-mailing documents that may contain
hidden data reflecting client confidences and secrets.
Digest: Lawyers must exercise reasonable care to
prevent the disclosure of confidences and secrets
contained in “metadata” in documents they transmit
electronically to opposing counsel or other third
parties.
Code:
4-5.

DR 1-102(A)(5), 4-101(B), (C), (D); EC

QUESTION
DR 4-101(B) states that a lawyer shall not “knowingly” reveal a confidence or secret of a
client. Does a lawyer who transmits documents that contain “metadata” reflecting client confidences
or secrets violate DR 4-101(B)?
OPINION
Word-processing software commonly used by lawyers, such as Microsoft Word and Corel
WordPerfect, include features that permit recipients of documents transmitted by e-mail to view
“metadata,” which may be loosely defined as data hidden in documents that is generated during the
course of creating and editing such documents. It may include fragments of data from files that were
previously deleted, overwritten or worked on simultaneously.[1] Metadata may reveal the persons
who worked on a document, the name of the organization in which it was created or worked on,
information concerning prior versions of the document, recent revisions of the document, and
comments inserted in the document in the drafting or editing process. The hidden text may reflect
editorial comments, strategy considerations, legal issues raised by the client or the lawyer, legal
advice provided by the lawyer, and other information.[2] Not all of this information is a confidence
or secret, but it may, in many circumstances, reveal information that is either privileged or the
disclosure of which would be detrimental or embarrassing to the client. See DR 4-101. For
example, a lawyer may transmit a document by e-mail to someone other than the client without
realizing that the recipient is able to view prior edits and comments to the document that would be
protected as privileged attorney-client communications. Or, more dramatically, a prosecutor using a
cooperation agreement signed by one confidential witness may use the agreement as a template in
drafting the agreement for another confidential witness. The second document’s metadata could
contain the name of the original cooperating witness, and if e-mailed, could expose that witness to
extreme risks.
The Lawyer’s Code of Professional Responsibility (the "Code") prohibits lawyers from “knowingly”
revealing a client confidence or secret, DR 4-101(B)(1), except when permitted under one of five
exceptions enumerated in DR 4-101(C). DR 4-101(D) states that a lawyer “shall exercise
reasonable care to prevent his or her employees, associates, and others whose services are utilized by
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reasonable care to prevent his or her employees, associates, and others whose services are utilized by
the lawyer from disclosing or using confidences or secrets of a client.” See also EC 4-5 (“Care
should be exercised by a lawyer to prevent the disclosure of the confidences and secrets of one client
to another”). Similarly, a lawyer who uses technology to communicate with clients must use
reasonable care with respect to such communication, and therefore must assess the risks attendant to
the use of that technology and determine if the mode of transmission is appropriate under the
circumstances. See N.Y. State 709 (1998) (“an attorney must use reasonable care to protect
confidences and secrets”); N.Y. City 94-11 (lawyer must take reasonable steps to secure client
confidences or secrets).
When a lawyer sends a document by e-mail, as with any other type of communication, a lawyer
must exercise reasonable care to ensure that he or she does not inadvertently disclose his or her
client’s confidential information. What constitutes reasonable care will vary with the circumstances,
including the subject matter of the document, whether the document was based on a “template” used
in another matter for another client, whether there have been multiple drafts of the document with
comments from multiple sources, whether the client has commented on the document, and the
identity of the intended recipients of the document. Reasonable care may, in some circumstances,
call for the lawyer to stay abreast of technological advances and the potential risks in transmission in
order to make an appropriate decision with respect to the mode of transmission. See N.Y. State 709
(1998).[3]
Lawyer-recipients also have an obligation not to exploit an inadvertent or unauthorized transmission
of client confidences or secrets. In N.Y. State 749, we concluded that the use of computer
technology to access client confidences and secrets revealed in metadata constitutes “an
impermissible intrusion on the attorney-client relationship in violation of the Code.” N.Y. State 749
(2003). See also N.Y. State 700 (1997) (improper for a lawyer to exploit an unauthorized
communication of confidential information because doing so would constitute conduct “involving
dishonesty, fraud, deceit or misrepresentation” and “prejudicial to the administration of justice” in
violation of DR 1-102(A)(4) and DR 1-102(A)(5), respectively). [4]
CONCLUSION
Lawyers have a duty under DR 4-101 to use reasonable care when transmitting documents by e-mail
to prevent the disclosure of metadata containing client confidences or secrets.

(1-04)
[1] David Hricik and Robert R. Jueneman, “The Transmission and Receipt of Invisible Confidential Information,” 15 The
Professional Lawyer No. 1, p. 18 (Spring 2004); Mark Ward, “The hidden dangers of documents,” BBC News World Edition,
August 18, 2003, at http://news.bbc.co.uk/2/hi /technology/3154479.stm; “Barry MacDonnell’s Toolbox for WordPerfect for
Windows – Macros, Tips, and Templates;” February 5, 2004 , at http://home.earthlink.net/~wptoolbox?Tips/UndoRedo.html.

[2]

“How To: Minimize Metadata in Microsoft Word 2002 Documents,” at http://support. microsoft.com/?kbid=237361; “How
To: Minimize Metadata in Microsoft Word 2000 Documents,” at http://support.microsoft.com/?kbid=237361. Most Word
document files contain a revision log listing the last 10 edits of a document, and identifying the names of the people who worked
on the document and the names of the files in which the data was saved. Richard M. Smith, “Microsoft Word bytes Tony Blair in
the butt,” June 30, 2003, at http://www.computerbytesman.com/privacy/blair.htm (describing how the British government was
embarrassed in February 2003 when 10 Downing Street published a dossier on Iraq’s security and intelligence organizations and
posted it as a Microsoft Word document on their Web site, which through its metadata revealed the identities of the four civil
servants who worked on the document as well as various other documents that contained the same information). Similarly,
WordPerfect documents may contain information text that had been cut, copied or deleted, as well as the drafter’s username, the
drafter’s initials, the company or organization name, the name of the computer, embedded objects, comments, and other file
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drafter’s initials, the company or organization name, the name of the computer, embedded objects, comments, and other file
properties and summary information. “Barry MacDonnell’s Toolbox for WordPerfect for Windows – Macros, Tips, and
Templates,” February 5, 2004, at http://home.earthlink.net/~wptoolbox?Tips/UndoRedo.html.

[3]

Some commentators have suggested that a lawyer has an affirmative duty to remove metadata whenever documents are
exchanged with opposing counsel or disclosed to the public. See, e.g., David Hricik & Robert R. Jueneman, The Transmission
and Receipt of Invisible Confidential Information, 15 The Professional Lawyer no. 1, p. 18 (Spring 2004) (“To comply with their
duty of confidentiality, lawyers should take steps to remove metadata from documents exchanged with opposing counsel or
disclosed to the public”). While exercising reasonable care under DR 4-101 may, in certain circumstances, require the lawyer to
remove metadata (for example, where the lawyer knows that the metadata reflects client confidences and secrets, or that the
document is being sent to an aggressive and technologically savvy adversary), in general the level of care required varies with the
particular circumstances of the transmission.

[4] Unlike lawyers, non-lawyer recipients of documents containing hidden text have no obligation imposed by the Code to avoid
uncovering and exploiting information contained in an e-mailed document's metadata.
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ETHICS OPINION 1005
New York State Bar Association
Committee on Professional Ethics
Opinion 1005 (4/2/14)

Topic:

Whether using the phrases “I KNOW HOW TO WIN FOR YOU” or “unsurpassed litigation skills,” violates Rule 7.1.

Digest:

Neither the statement “I KNOW HOW TO WIN FOR YOU” or “unsurpassed litigation skills” in lawyer advertising is permissible

under Rule 7.1 because the statements are misleading, and neither statement can be factually supported as of the date on which it is
disseminated.
Rules:

7.1

QUESTION
1.

Two inquirers have asked about the use of specific phrases to advertise their services. The first asks whether she may use the

phrase “I KNOW HOW TO WIN FOR YOU” in print and other advertising. A second inquirer asks whether the law firm can use the words
“unsurpassed litigation skills" on its website.

OPINION
2.

Each inquiry concerns a form of lawyer advertising. Whether each is permissible primarily is governed by Rule 7.1 in New York’s

Rules of Professional Conduct (the “Rules”). In general, Rule 7.1 prohibits the use or dissemination of an advertisement that “contains
statements or claims that are false, deceptive or misleading.” Rule 7.1(a)(1).
3.

Determining whether the proposed advertising is ethical requires an assessment of whether the phrases violate Rule 7.1(a)(1)

(prohibiting advertising that is “false, misleading or deceptive”), or 7.1(d) and (e) (together, permitting statements that “compare the
lawyer’s services with the services of other lawyers” or describe “the quality of the lawyer’s or law firm’s services” provided the statements
do not violate Rule 7.1(a), can be factually supported by the lawyer or law firm as of the date on which the advertisement is published or
disseminated, and are accompanied by the disclaimer “Prior results do not guarantee a similar outcome”).
4.

Comment [3] to Rule 7.1 provides that “[a] truthful statement is misleading if it omits a fact necessary to make the lawyer’s

communication . . . not materially misleading . . . [or if there is] a substantial likelihood that it will lead a reasonable person to formulate a
specific conclusion about the lawyer or the lawyer’s services, or about the results a lawyer can achieve, for which there is no reasonable
factual foundation.” For example, this Committee concluded a proposed advertisement that stated “We will stop your foreclosure” was
impermissible because a layperson was likely to read the phrase literally to mean that the lawyer could cease and terminate a
foreclosure, rather than merely delay its progress and assist with a negotiated settlement. N.Y. State 921 (2012). Cmt. [12] to Rule 7.1
explains that descriptions of characteristics of a lawyer or law firm that compare its services with other firms and cannot be factually
supported could mislead potential clients, and therefore it could be improper for a lawyer to advertise that he or she is the "Best." Rule
7.1, Cmt. [12].
5.

Neither of the proposed statements is permissible under Rule 7.1. The statement “I KNOW HOW TO WIN FOR YOU” is misleading

because it suggests that the lawyer can win any potential client’s case regardless of the facts of the case or legal support for the
prospective client’s position, and this statement cannot be factually supported by the lawyer. Similarly, advertising on a website that a
lawyer has “unsurpassed litigation skills” is misleading because it compares the skills of the lawyer with others without factual support,
similar to listing a lawyer as the “Best” in the example provided in Cmt. [12] to Rule 7.1. See N.Y. State 877 (2011) (a statement that
describes or characterizes the “quality” of a lawyer’s work must be “factually supported” at the time it is disseminated and accompanied
by the disclaimer provided in Rule 7.1(e)). Merely posting the disclaimer that “Prior results do not guarantee a similar outcome” will not
cure the ethical infirmity of the proposed advertising.

CONCLUSION

Page 82 of 777

http://www.nysba.org/CustomTemplates/Content.aspx?id=48093&css=print

3/19/2015

NYSBA | Ethics Opinion 1005

6.

Page 2 of 2

The statement “I KNOW HOW TO WIN FOR YOU,” and the statement “unsurpassed litigation skills,” may not be used in lawyer

advertising. Both statements are misleading in suggesting a result or skill level that cannot be factually supported as of the date on which
the statements are published or disseminated, and therefore both violate Rules 7.1(a) and 7.1(e).

43b-13
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ETHICS OPINION 1010
New York State Bar Association
Committee on Professional Ethics
Opinion 1010 (7/21/2014)
Topic:

Advertising; second opinions

Digest: A firm may advertise that it provides second opinions to represented parties.
Rules:

4.2(a), 7.1, 7.3

FACTS
1. The inquirer is a member of a law firm that advertises via public media including radio. The firm proposes to inform the public that it is
available to provide second opinions on pending legal cases on which individuals are already represented. Specifically, the firm proposes
to include in its advertisements language such as: “If you are unhappy with your current attorney, you can call [ABC Law Firm] to discuss
your matter.
QUESTION
2. May a law firm advertise its availability to provide second opinions as to pending legal cases on which individuals are already
represented?
OPINION
3. We first consider the “no-contact rule” set forth in Rule 4.2(a) of the New York Rules of Professional Conduct (the “Rules”), which
states:
In representing a client, a lawyer shall not communicate or cause another to communicate about the subject of the representation
with a party the lawyer knows to be represented by another lawyer in the matter, unless the lawyer has the prior consent of the
other lawyer or is authorized to do so by law.

4. This rule applies only to communications made by a lawyer in the course of “representing a client.” It does not apply, therefore, to the
communications proposed by the inquirer, by which the inquirer’s firm would seek to obtain new clients in matters in which the firm is not
already involved. Cf. Rule 4.2, Cmt. [4] (noting that the Rule does not preclude “communication with a represented party or person who is
seeking advice from a lawyer who is not otherwise representing a client in the matter”). Accordingly, the proposed communications are
not subject to Rule 4.2(a). Accord Florida Opinion 02-5 (2003) (citing opinions from several jurisdictions).
5. The proposed communications are, however, subject to restrictions on legal advertisements. See Rule 1.0(a) (defining “advertisement”
generally to include “any public or private communication made by or on behalf of a lawyer or law firm about that lawyer or law firm’s
services, the primary purpose of which is for the retention of the lawyer or law firm”). These restrictions include, among other things,
prohibition of statements or claims that are false, deceptive or misleading, Rule 7.1(a)(1); limitations on paid endorsements and
fictionalized portrayals, Rule 7.1(c); in some media, a requirement to label as attorney advertising, Rule 7.1(f); a requirement to include
certain information identifying the advertiser, Rule 7.1(h); and pre-approval and retention requirements, Rule 7.1(k).
6. It does not appear from the face of the inquiry, or from the illustrative sentence quoted in paragraph 1 above, that the proposed
advertisement would contain any false, deceptive or misleading statements or claims. A more definitive conclusion would require
consideration of the entire actual advertisement in relation to terms of the representation available to the advertisement’s recipients. But
if the advertisement as a whole and in context is not false, deceptive or misleading, and if it complies with the other requirements such as
pre-approval and retention for required periods, then Rule 7.1 would not preclude its use.
7. Rule 7.3 contains further restrictions applying only to those advertisements that are also solicitations. The Rules define “solicitation” to
include
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any advertisement initiated by or on behalf of a lawyer or law firm that is directed to, or targeted at, a specific recipient or group of
recipients, or their family members or legal representatives, the primary purpose of which is the retention of the lawyer or law firm,
and a significant motive for which is pecuniary gain.

Rule 7.3(b) (but excluding writings delivered in response to a specific request); see N.Y. State 1009 ¶13 (2014) (discussing elements of
this definition).
8. “[A]n advertisement in public media such as newspapers, television, billboards, web sites or the like is a solicitation if it makes
reference to a specific person or group of people whose legal needs arise out of a specific incident to which the advertisement explicitly
refers.” Rule 7.3, Cmt. [3]. But an advertisement in public media that does not make such reference “is presumed not to be directed to or
targeted at a specific recipient or recipients” even if “it is intended to attract potential clients with needs in a specified area of law.” Rule
7.3, Cmt. [4].
9. Thus, if the proposed advertisements were to refer explicitly to a specific incident and to a specific group of people with legal needs
arising out of that incident, then the advertisements would be subject to restrictions on solicitations that are set forth in Rule 7.3. But it
does not appear from the inquiry that the advertisements would include such references. In that case, they would not be solicitations and
Rule 7.3 would not apply.
10. The inquiry seeks guidance only as to the propriety of the proposed advertisements. Accordingly, we do not address the application
of ethical rules to what the lawyer may say in a meeting resulting from a prospective client’s response to the advertisement.
CONCLUSION
A firm may advertise that it is available to provide second opinions on pending legal cases on which individuals are already represented.
(4-14)

1

For example, the advertisement may not mislead as to the costs of seeking a second opinion or the additional costs, if any, that may be

incurred by changing attorneys. Considerations bearing on the possibility of such additional costs may include but are not limited to the
import of contingent fee arrangements and work that may need to be reconsidered or redone if a new strategy is adopted. Moreover, if a
represented person contacts the inquirer about taking over an existing representation, whether as a result of the advertisement or
otherwise, then the inquirer may need to address such considerations. See Rule 1.5(b) (requiring lawyer to communicate “the scope of
the representation and the basis or rate of the fee and expenses for which the client will be responsible”).
2

See, e.g., Rule 7.3(a)(2)(v) (prohibiting solicitation when lawyer intends but does not disclose that legal services will be performed

primarily by a different and unaffiliated lawyer); Rule 7.3(c) (setting forth filing requirements); Rule 7.3(h) (requiring inclusion of certain
information about the soliciting lawyer). Additional restrictions apply to solicitations relating to a specific incident involving potential claims
for personal injury or wrongful death. See Rule 7.3(e) & Cmt. [5].
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ETHICS OPINION 996
New York State Bar Association
Committee on Professional Ethics

Opinion 996 (1/3/14)

Topic:

Escrowed client funds

Digest: Client funds in a lawyer’s escrow account may not be shielded from lawyer’s creditor by transferring them to an escrow account
held by the lawyer’s lawyer.

Rules:

1.15; 8.4

FACTS
1.

The inquiring lawyer (“L1”) represents another lawyer (“L2”) who owes money to a third party. As part of that representation, L1 is

trying to negotiate an installment payment agreement with the third party, but has been unsuccessful. L1 is concerned that L2’s creditor
may seek to levy on L2’s escrow account, which contains unearned advance payment retainers paid by L2’s clients. So as to protect
those funds, L2 would like to transfer the funds to L1, to be held in L1’s escrow account. So long as the funds belong to L2’s clients and
L2 continues to represent those clients, L1 would maintain the funds in L1’s escrow account; once L2 earns the funds, L1 would disburse
them in whatever manner L2 directs.

QUESTION
2.

May L2 properly transfer the unearned advance payment retainers from L2’s escrow account to L1’s escrow account, and may L1

receive those funds, for the purpose of protecting the funds from levy by a third party?

OPINION
3.

The inquiry is governed by Rule 1.15 of the New York Rules of Professional Conduct (“the Rules”). Rule 1.15(a) provides: “A lawyer

in possession of any funds or other property belonging to another person, where such possession is incident to his or her practice of law,
is a fiduciary, and must not misappropriate such funds or property or commingle such funds or property with his or her own.” Rule 1.15(b)
(1) provides in part that funds belonging to another person but in the lawyer’s possession incident to the practice of law shall be
maintained in a special account or accounts “in the lawyer’s own name, or in the name of a firm of lawyers of which the lawyer is a
member, or in the name of the lawyer or firm of lawyers by whom the lawyer is employed.”
4.

The funds at issue are advance payment retainers from L2’s clients that have been paid to, but not yet earned by, L2. See N.Y.

State 983 ¶5 & n.6 (2013) (distinguishing advance payment retainers from general retainers). L2 may agree with those clients to treat
such funds as belonging to the clients until earned, or alternatively, to treat the funds as belonging to L2 subject to an obligation to return
any ultimately unearned amounts to L2’s clients. See N.Y. State 983 ¶4 (2013); N.Y. State 816 ¶¶ 4-7 (2007). The inquiry does not
explicitly state whether L2’s clients agreed with L2 on one of these options. However, it does state that the funds are being maintained in
L2’s escrow account. We assume that the funds are being held in that account properly, which is to say that the funds do not yet belong
to L2, but rather are being treated as belonging to L2’s clients until earned. See N.Y. State 983 ¶4; N.Y. State 816 ¶ 5. Because the
funds currently belong to persons other than L2, but are in L2’s possession incident to the practice of law, they constitute property subject
to Rule 1.15.
5.

Under Rule 1.15, L2 must continue to maintain these advance payment retainers belonging to L2’s clients in L2’s escrow account.

That requirement is subject to client direction, in that L2 must comply with any given client’s request for disbursement of that client’s
funds. See Rule 1.15(c)(4). But there is no suggestion in the current inquiry that any client has requested that L2 disburse escrow funds
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to L1, much less that all the clients have done so, as would be required for L2 to pursue the proposed course of action. Absent such
direction from all affected clients and as long as the funds remain unearned, L2 may not transfer them to L1 or anyone else other than the
clients to whom the money belongs.
6.

We note some matters beyond the scope of our response. There are legal questions about whether the proposed transfer of the

client’s escrowed funds would tend to serve the purpose of avoiding levy by L2’s creditor. These include the questions whether the funds
in the L2’s escrow account, which are unearned retainer fees not yet belonging to L2, would even be subject to levy under the
circumstances, and whether the funds, if they could appropriately be transferred to the L1’s escrow account, would be any better
protected from the creditor. The Committee does not opine on questions of law as opposed to ethics, and in any event, the propriety of
the proposed transfer does not turn on its efficacy.
7.

Another kind of legal question is more relevant to ethical propriety. L1 does not ask about the lawfulness of the proposed transfer of

the client’s escrowed funds for the purpose of avoiding levy by the L2’s creditor, but the propriety of the proposed conduct depends in part
on whether such conduct is known by L1 or L2 to be in violation of law. Under the facts presented, L1 already is representing L2 in
negotiating with the creditor, those negotiations have been unsuccessful, and L2 and L1 are contemplating the transfer from L2 to L1 for
the specific purpose of protecting the L2’s escrowed funds from being levied upon by the creditor. It is relevant to consider whether there
would be anything fraudulent about the proposed transfer or whether, for example, L1 and L2 might reasonably believe that the purpose
of transfer would be to protect from a wrongful rather than a legitimate attempt to levy. We note only that whether the proposed transfer
would be fraudulent or otherwise unlawful, although a legal question, would implicate various rules of legal ethics. See Rule 1.2(d) (a
lawyer shall not “counsel a client to engage, or assist a client, in conduct that the lawyer knows is illegal or fraudulent, except that the
lawyer may discuss the legal consequences of any proposed course of conduct with a client”); Rule 8.4(b) (a lawyer shall not “engage in
illegal conduct that adversely reflects on the lawyer’s honesty, trustworthiness or fitness as a lawyer”); Rule 8.4(c) (a lawyer shall not
“engage in conduct involving dishonesty, fraud, deceit or misrepresentation”).
8.

If L1 and L2 were free under Rule 1.15 to engage in the proposed transfer of funds, then they would need to consider legal

questions such as those mentioned above, and the ethical consequences of the answers to those questions. However, because the
proposed transfer would violate Rule 1.15, they need not reach such issues.

CONCLUSION
9.

Funds held by a lawyer as advance payment retainers belonging to the attorney’s clients and not yet earned by the lawyer must

be held in the lawyer’s escrow account and may not be transferred into the escrow account of another lawyer who represents the attorney
holding the advance payments.

(34-13)
畡
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ETHICS OPINION 998
New York State Bar Association
Committee on Professional Ethics
Opinion 998 (2/5/14)
Topic:

Confidential information; criminal conduct

Digest: Lawyers who become aware of fraudulent conduct by buyer and seller in a real estate transaction, including delivery of a
fraudulent check in payment of the fee of buyer’s lawyer, may not disclose attempted or completed fraud unless necessary to withdraw a
representation by the lawyer still being relied upon; to the extent necessary to collect the fee; or where required by other law.
Rules:

1.6(b), 3.3

FACTS
1.

Buyer, seller and the mortgage-holding lender agreed to a short-sale residential real estate transaction. A short sale is a transaction

in which the holder of a mortgage on the property consents to release its lien in a sale for less than the outstanding amount of its loan.
Such a sale is often an alternative to initiating a foreclosure proceeding. In this case, buyer and seller secretly agreed prior to the closing
(and without informing their lawyers) that the buyer would pay the seller an amount in addition to the amount being paid to the mortgage
holder. At the closing, the buyer and seller signed affidavits swearing that there had been no side agreements and that no money would
be exchanged outside of the approved arrangements. Buyer delivered checks to pay the broker’s fee and to pay the buyer’s own lawyer.
Unbeknownst to counsel for either party, the buyer also delivered to the seller a check for the additional amount on which they had
agreed.

2.

The closing was completed, and a day or two later, the broker, seller and buyer’s attorney all discovered that the checks they had

received were fraudulent. (The buyer otherwise had used non-fraudulent checks to consummate the closing.) The account on which the
fraudulent checks were drawn did not exist. The seller asked the seller’s attorney for advice regarding the fraudulent check the seller had
received, resulting in that attorney also learning about the side agreement and ultimately about the other fraudulent checks. We are told,
and it seems reasonable to conclude, that the side agreement was an attempt to defraud, if not an actual fraud upon, the mortgage
holder.

QUESTION
3.

In a short-sale residential real estate transaction in which buyer and seller may have, without the knowledge of their lawyers,

committed a fraud on the lender, and buyer has also issued fraudulent checks to buyer’s attorney and others involved in the transaction,
may or must the lawyers reveal the fraudulent conduct to the lender or law enforcement authorities?

OPINION
4.

The critical facts here – that the buyer and seller had agreed on and attempted to consummate a side payment and swore affidavits

to the contrary, and the buyer’s issuance of fraudulent checks – are clearly “confidential information” within the meaning of Rule 1.6 of the
Rules of Professional Conduct. Rule 1.6(a) defines “confidential information” as follows:

“Confidential information” consists of information gained during or relating to the representation of a client, whatever its source, that is (a)
protected by the attorney-client privilege, (b) likely to be embarrassing or detrimental to the client if disclosed, or (c) information that the
client has requested be kept confidential.
The information here was gained during or relating to the representation of each lawyer’s client. In N.Y. State 866 (2011), we opined that
the term “during” in Rule 1.6 should not be read to be purely temporal, but rather “implies some connection between the lawyer’s activities
on behalf of the client and the lawyer’s acquisition of the information – for example, if the lawyer learned the information because of the
lawyer-client relationship.” Id. ¶ 17 (footnote omitted). The seller’s lawyer clearly learned the information during the course of his
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representation of the seller in this sense – indeed, the lawyer learned it in the course of a request for legal advice. The buyer’s lawyer
might have learned the information after the end of the representation, and thus not “during” the representation, but the information clearly
“relat[ed] to” the representation.[1]

5.

Moreover, the disclosure of that information by either lawyer is likely to be detrimental to that lawyer’s client: the fact that the buyer

and seller apparently defrauded the lender would be detrimental to each client if disclosed; the disclosure of the buyer’s delivery of
fraudulent checks would clearly be detrimental to the buyer; the disclosure of that fact likely would be detrimental to the seller as well,
because it would likely lead to disclosure of the apparently illegal side agreement. Under Rule 1.6(a), each side’s lawyer is therefore
barred from revealing this information unless his or her client gives informed consent or the disclosure is permitted by Rule 1.6(b).

6.

Rule 1.6(b) merely authorizes, but does not require, disclosure in the circumstances enumerated therein (and discussed below),

and no other rule requires disclosure of confidential information in the present case. Another rule, Rule 3.3, does compel disclosure of
confidential information, but it is inapplicable here. Rule 3.3 provides, among other things, that a lawyer who knows that a person has
engaged in criminal or fraudulent conduct related to a proceeding before a tribunal must take remedial measures, including, if necessary,
disclosure of confidential information. But Rule 3.3 only applies to lawyers who represent clients before a tribunal and only to criminal or
fraudulent conduct related to a proceeding before the tribunal. Here, the lawyers do not represent clients before a tribunal and there is no
applicable proceeding.

7.

Turning to the permissive-disclosure provisions of the Rules, Rule 1.6(b) contains several exceptions to the obligation not to reveal

confidential information. There are five exceptions that merit discussion here:

A lawyer may reveal or use confidential information to the extent that the lawyer reasonably believes necessary: …

(2) to prevent the client from committing a crime;
(3) to withdraw a written or oral opinion or representation previously given by the lawyer and reasonably believed by the lawyer still to be
relied upon by a third person, where the lawyer has discovered that the opinion or representation was based on materially inaccurate
information or is being used to further a crime or fraud; . . . .
(5) (i) to defend the lawyer or the lawyer’s employees and associates against an accusation of wrongful conduct; or

(ii) to establish or collect a fee; or

(6) when permitted or required under these Rules or to comply with other law or court order.

8.

Rule 1.6(b)(2) permits disclosure to prevent the client from committing a crime, but not to remedy a past crime.[2] Here, it appears

that each of the potential crimes was complete before the lawyers learned of it. The Comments to this Rule recognize that some crimes
are continuing crimes, and state that a lawyer “whose services were involved in the criminal acts that constitute a continuing crime may
reveal the client’s refusal to bring an end to a continuing crime, even though that disclosure may also reveal the client’s past wrongful acts
… .” Rule 1.6, Cmt. [6D]; see also N.Y. State 866 ¶ 26 (2011) (discussing disclosure of continuing crimes). While we do not opine on
questions of law, as opposed to ethics, the frauds here do not appear to be continuing crimes, so Rule 1.6(b)(2) does not appear to be
applicable.

9.

Rule 1.6(b)(3) permits disclosure to the extent reasonably believed necessary to withdraw a written or oral opinion or representation

that was based on materially inaccurate information and that the lawyer reasonably believes is still being relied upon by a third person.
We do not know whether either lawyer might have given a representation upon which any third person – presumably, the lender – is still
relying. If either lawyer gave a representation implying the absence of fraud in the transaction, it may be possible to conclude that the
lender is continuing to rely on that representation in not pursuing remedies against the buyer and seller for their attempted fraud.

10. Rule 1.6(b)(5)(i) permits a lawyer to disclose confidential information to defend the lawyer against an accusation of wrongful conduct.
On the facts known to us, there does not appear to have been any accusation of wrongful conduct leveled against either lawyer. Unless
and until such an accusation is made, this exception to the bar on disclosure of confidential information is inapplicable.
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11. Rule 1.6(b)(5)(ii) permits a lawyer to disclose confidential information to collect a fee. The buyer’s lawyer thus would be entitled to
disclose confidential information to the extent necessary to collect the fee that was purportedly paid with a fraudulent check. Any such
disclosure would need to be limited, however. See Rule 1.6 Cmt. [14] (“a disclosure adverse to the client’s interest should be no greater
than the lawyer reasonably believes necessary to accomplish the purpose”); N.Y. State 980 ¶¶ 5-6 (2013) (discussing limitations on
authorization to reveal information to collect fee). For example, the buyer’s lawyer might reasonably conclude that the Rule does not
authorize disclosure of the side agreement for the secret payment, but only the use of the fraudulent check to pay the lawyer’s fee. The
lawyer will also need to consider whether reporting the fraud to law enforcement authorities is reasonably necessary to collect the fee.
Ordinarily, one need not report a crime in order to initiate a civil action to collect damages caused by the criminal conduct, but we do not
exclude that in certain circumstances a lawyer could reasonably conclude that such reporting is necessary. Cf. N.Y. State 980 (2013)
(addressing whether disclosure of fact that client had been “working off the books” was necessary to collect fee in bankruptcy
proceeding); N.Y. State 684 (1996) (concluding that lawyer could not disclose to credit bureau client’s failure to pay fee because
disclosure was not necessary to collect fee).
12. Finally, Rule 1.6(b)(6) permits disclosure to the extent reasonably believed necessary “when permitted or required under these Rules
or to comply with other law or court order.” There are statutes that require reporting information about some crimes, or that at least
prohibit concealment of such information, though the obligations they impose may be limited by judicial consideration of ethical principles.
[3] As our jurisdiction is limited to questions of legal ethics under the Rules, we express no view as to whether other law may require
disclosure here.

13. There is nothing anomalous about our conclusion that the lawyers may not be able to disclose the frauds to law enforcement
authorities. There are various circumstances in which confidentiality obligations prevent a lawyer from exercising the full set of remedies
for wrongful conduct available to others, even when the lawyer has suffered the consequences of the wrongful conduct. See, e.g.,
Simon’s New York Rules of Professional Conduct Annotated 215 (2013 ed.) (explaining rule that lawyer may reveal confidential
information relating to future but not past crimes on ground that “preventing client crimes is more important than the duty of confidentiality,
but solving crimes is not”); N.Y. City 1994-1 (citing cases for proposition that where an attorney “was pursuing a common law remedy,
several courts have not permitted in-house attorneys to sue former employers for retaliatory termination, basing their conclusion on the
confidential nature of the attorney-client relationship and the ethical requirements relating to clients’ confidences and secrets”).

14. Finally, we note that even though the lawyers might be barred from disclosing the information at issue here voluntarily, that does not
answer the question whether they might be compelled to disclose it. Some of the information may be protected from compulsory process
by attorney-client privilege, such as any facts about the side agreement that were revealed by client to lawyer in confidence. But some of
the information at issue here may be confidential for reasons other than the attorney-client privilege, and thus the lawyers may be
compelled to disclose it. For example, the receipt of the fraudulent check might well not be privileged. See In re Subpoena to Testify
Before the Grand Jury, 39 F.3d 973, 976 (9th Cir. 1994) (identity of client who paid lawyer with counterfeit bill was “entirely distinct from
the matter in which the client sought the lawyer’s services. It was therefore unprotected by the privilege.”).
CONCLUSION
15. Neither the buyer’s lawyer nor the seller’s lawyer may disclose the apparent fraud on the lender or the delivery of fraudulent checks,
except (i) to the extent reasonably believed necessary to withdraw any opinion or representation made by the lawyer asserting the
absence of such conduct where the lender is reasonably believed still to be relying on such opinion or representation, (ii) where required
by other law, or (iii) by the buyer’s lawyer, to the extent reasonably believed necessary to collect the lawyer’s fee.

(44-13b)

[1]

Cf. Levitt v. Brooks, 669 F.3d 100, 104 (2d Cir. 2012) (disclosure of client’s “vulgar remark” relating to fee dispute did not violate Rule

1.6 because “remark contained no material information beyond the use of profanity directed at counsel”).
[2]

We note that New York has not adopted the ABA version of the exceptions, which include a provision that a lawyer may reveal

confidential information to the extent the lawyer reasonably believes necessary “to prevent, mitigate or rectify substantial injury to the
financial interests or property of another that is reasonably certain to result or has resulted from the client’s commission of a crime or
fraud in furtherance of which the client has used the lawyer’s services.” ABA Model Rule of Prof. Conduct 1.6(b)(3). New York’s rule thus
provides a significantly narrower scope to reveal information about already completed crimes than the ABA model.
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See, e.g., Wayne LaFave, Substantive Criminal Law § 13.6 & n.86 (2013) (“There is a misprision of felony statute in the United States

Code, but it is not a true misprision statute in that it requires an act of concealment in addition to failure to disclose.”); People v. Belge, 83
Misc. 2d 186, 372 N.Y.S.2d 798 (Co. Ct. Onondaga) (dismissing, on grounds of attorney-client privilege and in interests of justice,
indictment of lawyer for failure to report, under Public Health Law §§ 4143 (requirement to report death occurring without medical
attendance) and 4200 (duty of decent burial), where location of murder victim’s body had been disclosed in attorney-client
communication), aff’d, 50 A.D.2d 1088, 376 N.Y.S.2d 771 (4th Dept. 1975), aff’d, 41 N.Y.2d 60, 390 N.Y.S.2d 867 (1976); Stephen
Gillers, Guns, Fruits, Drugs, and Documents: A Criminal Defense Lawyer’s Responsibility for Real Evidence, 63 Stan. L. Rev. 813, 82946 (2011) (discussing criminal statutes and court cases dealing with disclosure of evidence of a crime).
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ETHICS OPINION 1035
New York State Bar Association
Committee on Professional Ethics
Opinion 1035 (11/14/14)
Topic:

Taking over practice of retiring attorney; obligations as to original wills

Digest:

A lawyer receiving an original will must take reasonable steps to locate and notify the testator or others with an interest in the

will. The lawyer may review or disclose confidential information from the will as necessary for its appropriate disposition, and may file the
original will with the local surrogate’s court.
Rules:

1.15(c), 1.6

FACTS
1.

The inquiring lawyer has recently taken over the law practice of a retiring solo practitioner through a sale of the practice. An

agreement between the retiring lawyer and the inquirer provided, inter alia, that the inquirer assumed the obligation to notify the clients
whose wills had been drafted by the retiring lawyer.
2.

The inquirer received from the retiring lawyer original wills of his clients dating back to 1970. Some of these wills were inherited

when the retiring attorney took over the practices of other lawyers. At the time the practice was sold, none of the testators were clients of
the inquirer, and we assume that none have become clients of the inquirer since then.
3.

The inquirer has no original files related to any of the wills dated between 1970 and 2000, nor does she know whether clients of

practices taken over by the retiring lawyer were notified that he had taken over those practices. Many of the wills contain phrases such
as “I [name of testator], residing in the City of [named], State of New York,” and “to my [unnamed] children, if they survive me,” and do not
include any more detailed address or beneficiary information.
4.

The inquirer has painstakingly researched the whereabouts of the testators through Internet searches, obituaries, estate

proceedings and real property records. To the testators whose whereabouts could be confirmed, the attorney sent letters with a request
that the testators contact her regarding the original wills.
5.

The inquirer also has confirmed that some of the testators are deceased. Some of those had moved out of state before they died.

The inquirer has been unable to confirm whether other testators are still alive or whether they have moved out of state.
6.

The inquirer also discovered that in some cases, estate proceedings were commenced in New York and in other jurisdictions, and

those estate proceedings are now closed. In some of those cases, the testators had newer wills that were probated. In others,
administrative proceedings were commenced because no wills were found.
QUESTIONS
7.

What is the lawyer’s obligation with respect to original wills when (a) the lawyer cannot determine the testator’s whereabouts; (b)

administrative proceedings were filed because the petitioner did not know of the will, and that estate matter is closed; (c) probate
proceedings were filed based upon a more recent will of the deceased, and that estate matter is closed; or (d) the testator has died and
no estate proceedings have been filed?
8.

May the lawyer file the original wills with the local surrogate’s court if she cannot determine the testator’s whereabouts?

OPINION
9.

The principal ethical obligations applicable to the inquiry are set forth in Rule 1.15(c) of the New York Rules of Professional Conduct

(the “Rules”). Rule 1.15(c)(1) provides that a lawyer shall “promptly notify a client or third person of the receipt of funds, securities, or
other properties in which the client or third person has an interest.” The Rule further requires the lawyer to preserve such property, keep
complete records and render appropriate accounts, and promptly pay or deliver the property as requested by a client or third person
entitled to receive it. Rule 1.15(c)(2)-(4).
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10. “The requirements of Rule 1.15(c) expressly apply to a lawyer who receives property in which a third person, who is not the client of
the lawyer, has an interest.” N.Y. State 1002 ¶3 (2014); cf. N.Y. City 1999-05 (interpreting prior Code of Professional Responsibility to
require that lawyer in possession of original will, including successor to lawyer who drafted the will, must keep original will of a missing
testator secure, comply with any legal obligations regarding that will, or, if appropriate, follow legal procedures to deposit the will with the
court”). However, Rule 1.15(c) applies only to property obtained incident to the lawyer’s practice of law. N.Y. State 1002 ¶3 (2014).
11. The obligation to protect confidential information is also relevant. We have previously discussed confidentiality obligations of
lawyers with respect to original wills. In N.Y. State 341 (1974) we opined that an attorney who retires from practice may transfer clients’
executed wills to another attorney, but that “the receiving attorney holds them only as a custodian” rather than in an attorney-client
relationship, and that it would “generally” be unethical for the receiving attorney to examine the wills without consent from the transferring
lawyer’s clients.
12. More recently, we opined that a lawyer who received wills not from a client or during the representation of a client, but rather as his
father’s executor, was not prohibited by Rule 1.6 from “accessing or disclosing the confidential information in the wills insofar as
reasonably necessary to dispose of the wills.” N.Y. State 1002 ¶¶ 8-9 (2014). Although the lawyer did not represent those testators, and
did not even come into possession of the wills incident to his practice, we followed N.Y. State 341 in recognizing certain imperatives of
confidentiality. In particular, we emphasized that “the lawyer should proceed carefully in order to only review or disclose information to
the extent necessary for proper will disposal.” N.Y. State 1002 ¶10.
13. We next apply these principles to this inquiry. The importance of respecting confidentiality, and also the authority to access and
disclose confidential information as necessary to dispose properly of the will, apply to the inquirer – who holds the wills as custodian
incident to her law practice – just as they applied to the lawyer in N.Y. State 1002 who came into possession of wills other than incident to
his practice. Thus, even though there may well be confidential information in the wills, the inquirer may access or disclose that
information as reasonably necessary to provide for appropriate disposition of the wills and ultimately of the property subject to those wills.
For that purpose, she may notify testators, executors, or beneficiaries of the wills.
14. The inquirer has not only the ability to take steps toward the proper disposition of the wills (even if it requires reviewing or disclosing
confidential information), but also a responsibility to take at least one such step. Rule 1.15(c) applies here because the wills in question
constitute property in which third parties have an interest, and the inquirer obtained them incident to her practice of law. Thus she would
generally have an obligation to notify the testators of her receipt of their wills, even apart from having agreed with the retiring lawyer to do
so.1
15. We note two common-sense exceptions to that general obligation. First, if the agreement for transfer of the practice had been
different, and the retiring lawyer had been the one to notify his clients of the will transfers, then the notice requirement would have been
satisfied. The inquirer need not give an additional notice contemporaneous with and duplicative to a notice given by the retiring lawyer.
Cf. N.Y. State 341 (1974) (opining that when a lawyer who drafts and holds an original will later retires and transfers the will to the
lawyer’s partners, the firm is not required to give the client notice that the lawyer has retired, and that the will is now in the firm’s
possession, if the lawyer was already part of the firm at the time of the representation, or if the lawyer later joined the firm and the client
had become aware of the lawyer’s membership in the firm).
16. Second, when Rule 1.15(c)(1) requires an attorney to give notice to a third person whose location is unknown, the attorney should
take reasonable steps to locate and notify that person. But the rule does not impose the impossible requirement of notifying someone
who cannot be found. Cf. Massachusetts Opinion 76-7 (stating that lawyer who succeeds to another’s practice, including files with wills
that the prior lawyer’s clients requested be held for safekeeping, “is obligated to make a reasonable effort” to locate the testators). Here
the inquirer has made appropriate and extensive efforts to locate the testators and notify them of the existence and location of the wills.
Based on the facts as presented, it appears that she has exercised due diligence and has satisfied the requirements of the Rule.
17. The inquiry includes various scenarios as described in paragraph 7 above, but the basic ethical analysis is the same for each: Rule
1.15(c)(1) requires the inquirer to notify those with an interest in the property received. In some cases, the inquirer has successfully
contacted the testator or executor and transferred the will. In other cases, the inquirer has learned that the testator is deceased, but it still
may be possible to locate third persons with an interest in the property that has been received by the inquirer. Rule 1.15(c) requires her
to notify such persons if it is reasonably possible to identify and locate them, and she may use information from the wills to try to do so.
All this remains true even if there have been administrative or probate proceedings and the estate has been closed. Notifying
administrators, executors or beneficiaries may not be an empty exercise if, for example, someone with an interest in the will should
choose to pursue legal action.
18. Finally, the inquirer asks whether she may file the original will with the local surrogate’s court under section 2507 of the Surrogate’s
Court Procedure Act.2 We see no ethical bar to that practice. As discussed in paragraph 12 above, even though the inquirer should be
protective of confidential information in the wills, she is nevertheless free to make disclosures as reasonably necessary, and the statute
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explicitly protects the confidentiality of filed wills.3 There may be good reasons to file the wills with surrogate’s court when the testators’
whereabouts cannot be determined. The prudential benefits of filing with the court would depend on the facts and circumstances of the
particular case. In some circumstances, it might be prudent for the attorney to remain as custodian of the will.
CONCLUSION
19. A lawyer who comes into possession of a will by acquiring the practice of a retiring lawyer is required to take reasonable steps to
locate and notify third persons, such as the testator, with an interest in the will. In certain circumstances the obligation is excused if the
third person otherwise has the necessary information, such as if the retiring lawyer has provided the notice. Although the lawyer newly in
possession of the will may be holding it as a custodian rather than in an attorney-client relationship with the testator, the lawyer should
nevertheless respect the confidentiality of information in the will. The lawyer may, however, review or disclose confidential information in
the will to the extent reasonably necessary to help ensure the will’s proper disposition, and the lawyer may file the will with the local
surrogate’s court.
(8-14)
1

This ethical obligation arises from receiving the property of others, but there can be contractual obligations as well. In an opinion

involving the retention of wills by the lawyer who had drafted them, we discussed agreements with clients:
Whether the lawyer will maintain the original will and, if so, what additional obligations the lawyer will assume, are primarily matters
to be agreed upon by the lawyer and client after consultation. … Ordinarily, a lawyer would be obligated to carry out such
contractual undertakings…. At least absent agreement to the contrary, there will ordinarily be an implied understanding that after
the client’s death, if the lawyer has maintained the original will and, as far as the lawyer knows, there is no later valid one, the
lawyer must take steps to ensure that the executor and/or beneficiaries are aware of the will’s existence.

N.Y. State 724 (1999). Here, while the inquirer has contractual obligations to the retiring lawyer, she never entered into agreements with
the testators.
2

“The court of any county upon being paid the fees allowed therefor by law shall receive and deposit in the court any will of a domiciliary

of the county which any person shall deliver to it for that purpose…” SCPA §2507(1); see SCPA §2507(3)(d) (providing for delivery of will
to surrogate’s court if deposited with officer other than a surrogate). There is a statutory fee for filing a will for safekeeping, “except that
the court in any county may reduce or dispense with such fee.” SCPA §2402(9)(v). We are advised that some jurisdictions in New York
permit an attorney to file such wills without fee, and that others require the attorney to remit a filing fee but could be amenable to a waiver
of the fee.
3

See SCPA § 2507(2) (“will shall be enclosed in a sealed wrapper so that the contents thereof cannot be read … and shall not on any

pretext whatever be opened, read or examined until delivered to a person entitled to it” under § 2507(3)).
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ETHICS OPINION 1018
New York State Bar Association
Committee on Professional Ethics
Opinion 1018 (8/6/2014)
Topic:

Conflict of interest; withdrawal of representation; referral to new attorney.

Digest:

A law firm that has a conflict of interest and withdraws from representation may provide the former client with a good faith

referral to other attorneys the law firm believes appropriate to represent the client.
Rules:

Rule 1.1(c)(2), 1.7, 1.9(c)(1), 1.16

FACTS
1.

The inquiring law firm has determined that it has a conflict of interest with an existing client and is moving to withdraw as attorneys of

record for the client. The law firm states that it is not retaining any financial interest in the client’s case.
QUESTION
2.

The question posed by the inquiring law firm is whether, after withdrawing as the client’s attorneys, it can refer the former client to

specific attorneys that it believes would be appropriate counsel for the former client or whether it can only recommend that the former
client seek other counsel.
OPINION
3.

At the outset, we note that lawyers are not required under the New York Rules of Professional Conduct to provide former clients with

specific referrals when a conflict of interest arises. In the event that a lawyer decides to provide such a referral in good faith, this opinion
addresses the ethical considerations that a lawyer faces.
4.

While the Rules do not directly address the question posed, Rule 1.16(e) provides that upon termination of representation a lawyer

shall take steps to avoid foreseeable prejudice to the rights of a client, including allowing time for the client to employ other counsel.
5.

Accordingly, providing a recommendation concerning new counsel to the former client is consistent with Rule 1.16(e). For example,

such a recommendation reduces the potential for prejudice to the rights of the former client because the former client will have available
to it “appropriate” new counsel that can take over representation of the client’s interests. As another example, a recommendation will
likely result in the former client finding new counsel that can handle its matter more quickly than it otherwise might in the absence of the
referral.
6.

Further, such a recommendation provides the former client with the benefit of the law firm’s judgment of the appropriateness of the

recommended new counsel based on information the law firm possesses about the client and the client’s case, and depriving the former
client of the benefit of such a recommendation could potentially cause prejudice to the client, contrary to Rule 1.16(e).
7.

The former client is free to accept or reject the recommendation or to consider the recommended attorney as one option in the

search for new counsel. Ultimately, it will be up to the client to decide which attorney to retain to represent its interests.
8.

It is also worth noting that our prior opinions have assumed referrals were permitted where representation by the referring attorney

was not permitted under the governing ethical standards. See, e.g., N.Y. State 338 (1974) (discussing that an attorney disqualified from
representing a client may not accept a referral fee from the lawyer he recommended to handle a matter).
9.

Consideration must also be given to whether such a referral runs afoul of Rules 1.1(c)(2) and 1.7 with respect to the rights of any

continuing client whose representation caused the conflict that led to the withdrawal.
10.

Rule 1.1(c)(2) prohibits a lawyer from intentionally prejudicing or damaging the client during the course of representation. However,

we do not believe that a good faith recommendation of competent counsel to a former client under these circumstances is the type of
prejudice or damage encompassed by Rule 1.1(c)(2).
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Rule 4.3 supports this interpretation by allowing lawyers to advise unrepresented persons with potential conflicts with the lawyers'

clients to seek counsel. Arguably, a lawyer’s clients would be prejudiced by such a recommendation and in a better position had the
unrepresented person remained uninformed about potentially needing counsel. Yet, the rules do not ban such a recommendation nor is
the effect on the lawyer's client a factor in determining if the recommendation can be made.
12.

This opinion is also consistent with D.C. Opinion 326 (2004) holding that a lawyer may recommend a specific attorney to a

prospective client whose matter is adverse to that of an existing client. The D.C. Bar likewise opined that providing a specific referral did
not violate the District of Columbia’s equivalent to Rule 1.1(c)(2):
We assume that in making the referral, the lawyer will act in good faith and will recommend competent and independent counsel.
First, the person would almost certainly find a lawyer even in the absence of a recommendation. Second, it would be mere
speculation to conclude that the lawyer the person might find on his own would not be as competent as the one recommended by
the conflicted lawyer. The lawyer could be as good, better, or not as good as the one that the conflicted lawyer might recommend.
Moreover, we cannot assume that it is disadvantageous to the referring lawyer’s existing client for its adversary to be represented
by competent counsel. Competent opposing counsel is likely in many cases to contribute to reaching a reasonable resolution of
the dispute.

D.C. 326 (2004).
13.

Before making a specific referral, the lawyer should also consider whether his or her professional judgment is affected, as set forth

in Rule 1.7(a)(2). Ordinarily, we do not believe that providing a referral under these circumstances will impair a lawyer’s professional
judgment for purposes of Rule 1.7. However, should a lawyer reasonably believe that his or her professional judgment is affected, it
would then be impermissible for the lawyer to provide a specific referral.
14.

Likewise, Rule 1.9(c)(1) also prohibits an attorney from acting in a way that would disadvantage the former client.

15.

The D.C. Bar also noted a few practical considerations that lawyers should consider before making a specific referral. For

example, some clients may not understand why their lawyer helped an opposing party obtain other counsel and therefore client relations
may impact whether a lawyer provides a specific referral. A lawyer may also want to provide several referrals “to avoid recriminations
from the inquirer, should the recommended lawyer prove unsatisfactory, or from her client, should the recommended lawyer turn out to be
vexatious.” D.C. Opinion 326 (2004).
16.

Ultimately, “each lawyer must decide for herself whether under the particular circumstances this is a wise thing to do.” Id.

17.

Of course, the referral itself must comply with the rules. See Rule 7.2; N.Y. State 745 (2001).

CONCLUSION
18.

A law firm that withdraws from representation of a client due to a conflict of interest may provide the client with a good faith referral

to attorneys the law firm believes appropriate to handle the client’s matter.
5-14
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ETHICS OPINION 1012
New York State Bar Association
Committee on Professional Ethics
Opinion 1012 (7/30/2014)
Topic:

Conflicts arising from limited-services pro bono representation

Digest: A lawyer who represents a client in a limited pro bono legal services program owes a continuing duty of confidentiality to that
client, and is precluded from later representing a materially adverse client in the same or a substantially related matter if the lawyer has
actual knowledge of the unwaived conflict, but conflicts arising from participation in such a program are not imputed to others in the
lawyer’s firm.
Rules:

1.6, 1.7, 1.9, 1.10, 5.1, 6.5

FACTS
1.

The inquirer is the managing attorney of a county bar association legal services project. The bar association sponsors a legal

services corporation that runs a limited pro bono legal services program (the “Program”). A lawyer who volunteers in such a program (a
“Participating Lawyer”) renders advice to individual clients (the “Program Clients”) in a clinic setting on subjects such as landlord/tenant,
domestic violence, family court and pro se federal court matters. The services are completed in one evening and often involve referral to
another agency to assist the Program Client. After that evening, the Participating Lawyer does not provide any additional services to, or
have any continuing relationship with, the Program Client.
2.

Participating Lawyers typically volunteer their services three to four times per year. The Program advises the Program Clients that

the services are limited to addressing one problem and that the lawyer rendering the limited service will not provide any further services to
the client. The rights and responsibilities of the Program and the Program Client, including the limited nature of the representation, are
set forth in a written agreement signed by the Program and the Program Client, and the Program retains that written agreement.
QUESTIONS
3.

If a lawyer has represented a client in a limited pro bono legal services program, may that same lawyer later represent another client

with interests materially adverse to the Program Client in the same or a substantially related matter?
4.

If a lawyer in a firm has represented a client in a limited pro bono legal services program, may another lawyer associated in the

same firm represent a client with interests materially adverse to the Program Client in the same or a substantially related matter?
OPINION
5.

The inquiry is governed by Rule 6.5 of the New York Rules of Professional Conduct (the “Rules”). That rule’s precursor, ABA Model

Rule 6.5, was adopted in 2002 based on a proposal by the ABA Ethics 2000 Commission. The ABA proposal addressed conflictchecking requirements in the context of providing short-term limited representation under the auspices of a volunteer legal services
project operated by a local bar association. The concern underlying the ABA rule was that “strict application of the conflict-of-interest
rules may be deterring lawyers from serving as volunteers in programs in which clients are provided short-term limited legal services.”
Report of the ABA Ethics 2000 Commission, quoted in Simon’s New York Rules of Professional Conduct Annotated 1314 (2013 ed.). In
New York, prior to the adoption of Rule 6.5 in 2007, Rule 1.10(e) required a lawyer advising a client in a limited-services program to do a
firm-wide conflicts check even though such programs “are normally operated under circumstances in which it is not feasible for a lawyer
to utilize the conflict-checking system required by Rule 1.10(e)” before providing the limited kinds of services that such programs provide.
Rule 6.5, Cmt. [1].
6.

New York adopted a version of Rule 6.5 in 2007, using language slightly different from the ABA Model Rule. The current New York

Rule 6.5 applies to a lawyer who provides short-term limited legal services under the auspices of a program sponsored by a bar
association or certain other kinds of entities.
7.

Rule 6.5 provides in part that such a lawyer is required to comply with certain conflicts rules – namely, Rules 1.7, 1.8 and 1.9 – “only

if the lawyer has actual knowledge at the time of commencement of representation that the representation of the client involves a conflict
of interest.” Rule 6.5(a)(1) (emphasis added). It also provides that the lawyer is required to comply with the imputation provisions in Rule
1.10 “only if the lawyer has actual knowledge at the time of commencement of representation that another lawyer associated with the
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lawyer in a law firm is affected by Rules 1.7, 1.8 and 1.9.” Rule 6.5(a)(2) (emphasis added). However, Rule 6.5 ceases to apply “if during
the course of the representation, the lawyer providing the services becomes aware of the existence of a conflict of interest precluding
continued representation.” Rule 6.5(e).
8.

Rule 6.5 is written from the perspective of the individual Participating Lawyer and addresses what the lawyer must consider when

undertaking a limited-services assignment. It makes the usual conflicts rules inapplicable unless the Participating Lawyer has “actual
knowledge” that the representation of the client involves a conflict of interest. In the absence of such actual knowledge, the lawyer does
not need to make any further conflicts inquiry and may provide the short-term services.
9.

The reason for relaxing the conflicts rules in this context is that “a lawyer who is representing a client in the circumstances

addressed by [Rule 6.5] ordinarily is not able to check systematically for conflicts of interest.” Rule 6.5, Cmt. [3]; see Rule 6.5, Cmt. [1],
quoted in paragraph 5 supra. Thus the clear implication of Rule 6.5 is that a Participating Lawyer may undertake a limited-services
representation without first consulting the conflict-checking system required by Rule 1.10(e). Moreover, while Rule 6.5 does not explicitly
address what is required by Rule 1.10(e), we think it is within the fair import of the approach taken in Rule 6.5 that a limited-services
representation does not require the Participating Lawyer or that lawyer’s firm to enter the limited-services relationship into the firm’s
conflict-checking system.
A. Do the Usual Conflict Rules Apply to a Participating Lawyer?
10.

The first question is whether the relaxed conflicts rules that apply to the Participating Lawyer during the provision of the short-term

limited legal services also apply if a conflict between a Program Client and another client or prospective client arises (or is discovered)
after the short-term representation has ended. Suppose, for example, that after the Participating Lawyer has finished rendering services
in a certain matter to a short-term Program Client, a prospective client seeks to retain the Participating Lawyer in the same or a
substantially similar matter, and the prospective client’s interests in the matter are materially adverse to those of the Program Client.
Does Rule 6.5 continue to apply? If not, then the lawyer would be subject to the more exacting conflict provisions that ordinarily apply.
11.

We believe that Rule 6.5 continues to relax the conflict rules in this situation until there is actual knowledge of a conflict. Our

conclusion is based on the Rule’s broad language, its policy of facilitating participation in limited legal services programs, and the lack of
any provision explicitly terminating its application at the conclusion of the short-term representation. See Rule 6.5(b) (providing that
except when conflict is imputed based on actual knowledge, Rules 1.7 and 1.9 “are inapplicable to a representation governed by this
Rule”).
12.

Thus, when a prospective client seeks to retain the Participating Lawyer, and unknown to the Participating Lawyer there is a

potential conflict arising from the lawyer’s participation in the Program, the Participating Lawyer remains subject only to the relaxed
conflict provisions of Rule 6.5(a)-(b). In other words, if the Participating Lawyer does not have “actual knowledge” of a conflict with the
Program Client, then the Participating Lawyer may undertake the new representation.
13.

However, if at any time the Participating Lawyer comes to have actual knowledge that the prospective client is seeking

representation in a matter that is the same as or substantially related to a matter on which the Participating Lawyer represented a
Program Client, and that the interests of the two are materially adverse, then the relaxed conflict provisions of Rule 6.5(a)-(b) cease to
apply. See Rule 6.5(e). At that point, the regular conflicts rules apply as usual, and the Participating Lawyer may not represent the
prospective client absent the former Program Client’s informed consent confirmed in writing. See Rule 1.9(a).
B. Are the Participating Lawyer’s Conflicts Imputed to the Firm?
14.

In the second question, the inquirer asks whether Rule 1.10(a), which imputes a lawyer’s conflicts under certain rules to others

associated in the same firm, would prohibit another member of the Participating Lawyer’s firm from representing a client who has interests
materially adverse to the Program Client in the same or a substantially similar matter.
15.

In analyzing this question, we are again guided by the Rule’s broad language and its policy of facilitating participation in short-term

legal services programs. For such programs, Rule 6.5 not only limits the application of underlying conflict provisions such as Rules 1.7
and 1.9, but also – at least as to a Participating Lawyer – limits the application of the imputation provisions of Rule 1.10. See Rule 6.5(a)
(2). We believe that just as applying a rigid imputation rule to a Participating Lawyer could unduly burden a firm’s participation in such
programs, so could undue burdens result from applying a rigid imputation rule to other lawyers in the Participating Lawyer’s firm. And the
rules do not by their terms explicitly mandate such imputation to other lawyers in the firm.
16.

Thus, if a new client seeks to retain the Participating Lawyer’s firm in a matter that is the same as or substantially related to a

matter on which the Participating Lawyer represented a Program Client, and there is known material adversity between the interests of
the two, then Rule 1.10(a) will not preclude other members of the firm from representing the new client, even though Rule 1.9(a) will
preclude the Participating Lawyer from doing so absent proper waiver. The same reasoning applies if the firm discovers that it is already
representing a client in a matter that is the same as or substantially related to a matter on which the Participating Lawyer represented a
Program Client, and that there is material adversity between the interests of the two. In that case too, the Participating Lawyer’s conflict
would not be imputed to other members of the firm, and those other members could continue the representation.
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Nothing about the limited nature of the Program modifies the Participating Lawyer’s duties of confidentiality to the Program Client.

Thus, even when the Participating Lawyer or another lawyer in the firm may and does represent another client with materially adverse
interests in a substantially related matter, the Participating Lawyer may not reveal confidential information of the former Program Client, or
use confidential information of the former Program Client to that former client’s disadvantage, except as permitted by Rule 1.9(c).
18.

The ethical obligations arising from participating in the Program extend beyond the Participating Lawyer. All lawyers with

management responsibility in the firm, and the firm itself, are required to make reasonable efforts to ensure that the lawyers in the firm
conform to ethical obligations. See Rule 5.1(a), (b). Here, those obligations include (i) the Participating Lawyer’s duty of confidentiality to
the Program Client and (ii) the Participating Lawyer’s duty to refrain from representing a client materially adverse to the Program Client
when the Participating Lawyer actually knows of a conflict prohibiting such representation.
CONCLUSION
19.

A lawyer who has represented a client in a limited pro bono legal services program is prohibited from subsequently representing a

materially adverse client in the same or a substantially related matter only if the lawyer has actual knowledge of the conflict. Even if the
lawyer has actual knowledge of such a conflict, however, the conflict is not imputed to others in the lawyer’s firm. Whether or not anyone
in the firm represents a client adverse to the limited-services client, the lawyer who represented the limited-services client remains bound
by confidentiality obligations to that client.
20-14
1

“Short-term limited legal services” is defined to mean “services providing legal advice or representation free of charge as part of a

program described in [Rule 6.5(a)] with no expectation that the assistance will continue beyond what is necessary to complete an initial
consultation, representation or court appearance.” Rule 6.5(c).
2

For example, if, at the outset of the consultation, the lawyer actually knows that the short-term representation would conflict with a

current client under Rule 1.7 or with a former client under Rule 1.9, then the lawyer generally may not provide the short-term limited legal
services. Likewise, if the lawyer obtains such actual knowledge during the course of the consultation, then the lawyer may not continue to
provide the services.
3

If Rule 6.5 did not apply, the lawyer would be subject to the provisions in Rule 1.9 that govern conflicts relating to former clients. See

Rule 6.5, Cmt. [1] (noting that in advice-only clinics and pro se counseling programs, “a client-lawyer relationship is established”); Rule
6.5, Cmt. [2] (stating that except as provided in Rule 6.5, the limited representation is subject to all the Rules, and citing as an example
Rule 1.9(c), which applies to former clients). But seeSimon’s New York Rules of Professional Conduct Annotated 1321 (2013 ed.)
(arguing that limited-service clients should enjoy only the protections accorded prospective clients under Rule 1.18 rather than the
broader protections accorded former clients under Rule 1.9).
4

Of course it would still be necessary to consult the firm conflict-checking system to check for possible conflicts with current firm clients,

and with former clients other than Program Clients. Rule 6.5 relaxes the requirement of using a conflict-checking system only with
respect to short-term clients under that Rule; with respect to other former clients and current ones, Rules 1.7, 1.9 and 1.10(e) apply as
usual.
5

So long as a possible conflict remains governed by Rule 6.5 – which means that the application of that Rule has not been negated by

actual knowledge under Rule 6.5(a) and (e) – then the possible conflict is not governed by Rule 1.7 or 1.9, and the literal terms of Rule
1.10(a) therefore do not impute any conflict. Rule 6.5 ceases to apply when the Participating Lawyer comes to have actual knowledge of
a conflict, but the Rules do not explicitly provide in that case that Rule 1.10 springs back to apply to other lawyers in the firm. Cf. Rule 6.5
(a)(2) (providing that in case of actual knowledge the Participating Lawyer shall comply with Rule 1.10); Rule 6.5, Cmt. [5] (Rule 1.10
does “become applicable” if the Participating Lawyer later undertakes to represent the Program Client “on an ongoing basis,” meaning
beyond the confines of the short-term program).
6

We have addressed only the situation in which the conflict is known to the firm. It is also possible, especially since conflict-checking

systems are not required to include short-term clients, see paragraph 9 supra, that the firm would not discover the conflict. But in that
case there would be no argument for imputation. See Rule 1.10(a) (providing that lawyers shall not “knowingly” represent a client whom
an associated lawyer could not represent due to certain kinds of conflicts).
7

Of course Rule 6.5 affects only those conflicts that could arise as a result of a lawyer’s participation in a short-term limited legal services

program. If other lawyers in the firm have any direct or imputed conflicts arising from any other source, then Rule 6.5 would not alter their
obligation to follow the normal rules governing conflicts of interest.
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8

Confidentiality duties are defined by Rule 1.6 during the short time of the representation in the Program, and thereafter are defined by

Rule 1.9(c). See Rule 6.5(d) (short-term limited legal services representation “shall be subject to the provisions of Rule 1.6”); Rule 6.5,
Cmt. [2] (except as provided in Rule 6.5, all rules of legal ethics, “including Rule[ ] 1.6 and Rule 1.9(c), are applicable to the limited
representation”). We decline to follow the alternative suggestion, see note 3 supra, that confidentiality duties should be only those that
apply to prospective clients under Rule 1.18.
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New York State Bar Association
Committee on Professional Ethics
Opinion 959 (2/21/2013)
Topic:

Contacting formerly represented party to determine if he or she has new counsel.

Digest: A lawyer who knows that an adverse party’s lawyer has withdrawn from the representation
or resigned from the bar may contact the adverse party to determine if he or she has retained new
counsel or plans to represent himself or herself.
Rules:

4.2, 4.3

FACTS
1.
The inquiring lawyer represents a client in a litigated matter. The inquirer states that he
knows that an adverse party’s lawyer has withdrawn from the representation and has withdrawn
from the bar as a result of a pending investigation.
QUESTION
2.
May a lawyer who knows that an adverse party’s lawyer has withdrawn from the
representation contact the adverse party to determine if he or she has retained new counsel or plans
to act pro se?
OPINION
3.
Rule 4.2 of the Rules of Professional Conduct, also known as the “no contact” rule, prohibits a
lawyer from communicating about the subject of the representation with a party the lawyer knows to
be represented by another lawyer in the matter, without the prior consent of the other lawyer. Rule
4.3, on the other hand, allows a lawyer to communicate on behalf of a client with a person who is
not represented by counsel, as long as the lawyer does not state or imply that the lawyer is
disinterested and, if the unrepresented person has interests that could reasonably be in conflict with
the interests of the lawyer’s client, the lawyer does not give legal advice to the unrepresented person,
other than the advice to secure counsel.
4.
Rule 4.2 does not authorize contact with the opposing party if the lawyer “knows” that the
opposing party is represented by counsel. In N.Y. State 663 (1994) we discussed when the lawyer
“knows” that a client who previously was represented by counsel, or a client who states that he is
represented by counsel, is no longer so represented. In that case, the actions of the opposing party
and his putative counsel cast doubt on the existence of an attorney-client relationship.
Consequently, we suggested that the lawyer must undertake a “complete and thorough inquiry” to
determine the ultimate fact of existing or continuing representation, which might include contacting
the putative lawyer to determine the status of the representation. Where the lawyer knows that the
opposing party’s counsel has resigned from the representation or is no longer a member of the bar,
the lawyer has reason to believe that the opposing party is not represented by counsel. Rule 4.3 thus
authorizes the lawyer to communicate with the opposing party to ascertain whether he or she has
obtained new counsel, or plans to represent himself or herself. Consistent with Rule 4.3, in any such
communication with the opposing party, the lawyer should take care not to give legal advice.
CONCLUSION
5.
A lawyer who knows that an adverse party’s lawyer has withdrawn from the representation or
resigned from the bar may contact the adverse party to determine if he or she has retained new
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counsel or plans to represent himself or herself.
(69-12)
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New York State Bar Association
Committee on Professional Ethics
Opinion 958 (2/4/13)
Topic:

Lawyer’s Acceptance of a Finder’s Fee for Introducing Clients to Other Clients

Digest:
A lawyer may accept a finder’s fee for introducing clients and prospective clients to
prospective investors, whether clients or not, provided that, in doing so, the lawyer complies with the
Rules of Professional Conduct, including those governing protection of confidential information,
avoidance of conflicts, business transactions with clients, competent advice on the applicability of
privileges in the course of performing the non-legal services, and adherence to the rules on excessive
fees.
Rules:
1.0(j), 1.1(a), 1.4(a), 1.4(b), 1.5(a), 1.5(b), 1.5(c), 1.5(e), 1.6(a), 1.7(a), 1.7(b), 1.8(a),
1.9(a), 1.18(b), 5.7(a), 5.7(c)
QUESTION
1.
The inquiring lawyer asks whether a lawyer may accept a “finder's fee” for introducing
potential investors (including existing, former or prospective clients) to a client or prospective client
seeking capital for a start-up business.
FACTS
2.
It is not uncommon for lawyers to introduce current, former, and prospective clients to each
other in the ordinary course of business, for both general and specific purposes, in intimate
gatherings and large ones. Such networking is part of the commerce of the law, and yet important
ethical issues hover over the practice. Asking for separate compensation for the practice sharpens
these issues.
OPINION
3.
We start with Rule 5.7, which governs a lawyer’s responsibilities regarding non-legal
services. Rule 5.7(c) says that, for purposes of the Rule, “nonlegal services” shall mean those
services “that lawyers may lawfully provide and that are not prohibited as an unauthorized practice
of law when provided by a nonlawyer.” We do not opine either on the legality of match-making
exercises – investment advisors and brokers who engage in similar activities are usually subject to
regulatory systems – or on what constitutes the unauthorized practice of law. Nevertheless,
common experience teaches that the act of introducing one client to another for a purely business
purpose is not a “legal service” in the classic understanding of that phrase, but instead a “nonlegal
service” that lawyers commonly perform, and that nonlawyers do so too, without fear of sanction for
want of a law license. Subject to the caveats below, we conclude that the Rules of Professional
Conduct permit such an arrangement.
4.
Rule 5.7(a) says that, when a lawyer provides non-legal services to clients or other persons,
then the lawyer is subject to the Rules of Professional Conduct if (1) the non-legal services are not
“distinct” from the legal services the lawyer otherwise provides to the client or prospective client, or
(2), even if distinct, the recipient of the services “could reasonably believe that the nonlegal services
are subject to the attorney-client relationship.” Rule 5.7(a) (1)-(2); see N.Y. State 860 (2011). The
main difference between the two is that, if the non-legal services are distinct from the legal services
but susceptive of client confusion about the existence of an attorney-client relationship, then the
lawyer must explain in writing that the services are not legal services and hence not subject to the
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protections attaching to an attorney-client relationship. Rule 5.7(a) (4). The latter is true whether or
not the lawyer intends to perform the non-legal services through the lawyer’s firm, as appears to be
the inquirer’s situation, or through a separate entity that the lawyer owns or controls. Id.; see Rule
5.7(a)(3).
5.
The inquiring lawyer intends to offer legal services to start-up enterprises seeking venture
capital which the lawyer hopes to represent. The introductions for which the lawyer would be paid a
finder’s fee are therefore part and parcel of the lawyer’s business plan. This is not uncommon.
“Providing legal representation to a client who wishes to buy or sell a business entity may naturally
lend itself to assistance by the law firm in helping to locate a seller or a buyer for the client. Through
social, business, or professional connections, a lawyer may know of a potential buyer or seller to
introduce to a law firm client. Assistance by a law firm in locating a buyer or seller of a business
entity for a law firm client is a service related to the lawyer’s representation of the client.” Ohio
2003-1 (2003).
6.
In such circumstances, the lawyer is providing both legal and non-legal services to clients and
prospective clients, but services inextricably intertwined with the lawyer’s legal practice. The
lawyer hopes that, by matching a client to a prospective investor, the introduction will lead to a
transaction in which the lawyer will earn a legal fee. This factor, together with the fact that the
lawyer intends to act through the lawyer’s firm and presumably law office, relieves us of the need to
tarry on the question whether the non-legal services are “distinct” or not. The match-making
services are clearly not distinct, and so the Rules of Professional Conduct fully apply to the
activities. In our view, at least five of those Rules are of special importance to the inquirer’s
proposed course of action.
7.
The first is the duty of confidentiality owed to clients, former clients, and prospective clients
under, respectively, Rules 1.6(a), 1.9(a), and 1.18(b). In introducing a current, former, or
prospective client to another client, the lawyer presumably must disclose confidential information
about each that the lawyer is ordinarily bound to protect. The lawyer may not do so without the
informed consent of the party who owns the information. This tutorial must start with the client in
search of investors, and then, separately, must be repeated to any prospective, existing or former
client the lawyer intends to approach. The lawyer must take care to explain to all the full
ramifications of disclosing this information to another party, see Rule 1.0(j) (defining “informed
consent”); Rule 1.4(b) (requiring a lawyer to explain a matter to the extent reasonable to allow the
client to make an informed decision), and must exercise independent professional judgment on the
protections, if any, needed to safeguard the information, see Rule 1.1(a) (lawyer must represent a
client competently). Although not typically required for the disclosure of confidential information, a
writing explaining the implications may advisably be included in the other written disclosures likely
to be required in these circumstances.
8.
The more acute considerations arise under a second set of Rules, those governing conflicts of
interests. In its Opinion 98-03, the Illinois State Bar Association articulated the conflicts
confronting a patent lawyer who, in that inquiry, proposed to pair client-inventors with
client-investors/promoters. The Committee noted that the “firm’s choices of individual investors to
match with particular promoters could be influenced by the firm’s own interest in maximizing its
return on a transaction. Further, once a suggested match is made the firm will probably be involved
in negotiating the ultimate business arrangement and drafting the necessary documents, which would
involve the firm in representing two clients whose interests are adverse. Finally, if the firm will
have a financial stake in the transaction as its fee for services [ i.e., the finder’s fee], the firm’s
interests could conflict with one or both clients.” While warning that “it will not be possible for a
lawyer to ‘reasonably’ believe that” every multiple representation is appropriate, the Committee
nevertheless concluded that a lawyer could proceed if the lawyer met, among other things, the
requirements of Rule 1.7(a).
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requirements of Rule 1.7(a).
9.
The conflicts concerns will vary with the circumstances, all the permutations of which are
beyond the scope of this opinion to address. One obvious possibility is that the lawyer enters into
the finder’s fee arrangement with the client seeking capital (say, Client A), which is the only client
the lawyer intends to represent in any ensuing transaction. In this instance, the first step is to obtain
the consent of both Client A and the proposed investor (Client B), confirmed in writing, if Client B
is an existing client or a former or prospective client from which consent is required under the
applicable Rule. This consent must make clear that the lawyer’s duty of loyalty in the transaction is
owed only to Client A, accompanied by such disclosures as may be necessary to obtain informed
consent, among them the extent of the lawyer’s relationships with Clients A and B, and terms and
conditions of the lawyer’s interest in the finder’s fee, including whether payment of the fee is
contingent upon closing of a transaction.
10. If the lawyer obtains informed consent from each, then the principal concern is Rule 1.7(a)(2).
That Rule asks whether a “reasonable lawyer would conclude” that a “significant risk” exists that
the lawyer’s “own financial, business, property or other personal interests” – namely, the payment of
the finder’s fee – will adversely affect the lawyer’s independent professional judgment. If, for
example, the payment of a finder’s fee is contingent upon the consummation of a transaction, this
creates a personal and financial interest for the lawyer to close the deal apart from the payment of
the lawyer’s legal fee. Depending on the relationship between the amounts of the two fees at stake,
the finder’s fee could create a risk that the lawyer, in negotiating the transaction for Client A, will
sacrifice independent professional judgment on the client’s behalf in protecting Client A’s legal
interests in the deal. This scenario does not materially differ from a fee arrangement, permissible
under the Rules in civil matters, providing for a success fee or premium in the event the transaction
is successfully completed, one at times payable in equity or as a percentage of the transaction price.
If a reasonable lawyer would conclude that, as in the success fee or premium scenario, no such
significant risk exists that the lawyer will elevate personal interests over professional ones, then the
lawyer may undertake the representation subject to the other requirements set forth below.
11. A considerably more problematic possibility is that the lawyer proposes to introduce the
capital-seeking Client A to another of the lawyer’s clients, Client B, and to represent both Clients A
and B in the transaction. In this scenario, the lawyer not only has a personal interest conflict, but a
competing and ongoing loyalty conflict as well. The amount of the fee, the payer of the fee, and the
circumstances in which the fee is payable are all among the factors relevant to whether a reasonable
lawyer would conclude that a single lawyer could competently and diligently represent each party.
In negotiating a transaction the successful conclusion of which determines whether the lawyer will
receive the finder’s fee, for instance, it may well be that the lawyer’s personal financial interest in
consummating any transaction may unduly influence the lawyer’s professional duty to discharge
independent judgment on behalf of both clients. In a predecessor to its Opinion 98-03, the Illinois
State Bar Association expressed grave doubt that a lawyer could ever reasonably conclude that these
various competing interests could be reconciled. Illinois Opinion 94-21. We share this skepticism,
and also have serious questions about the prudence of such a course of action, but we do not
foreclose the possibility that highly sophisticated clients, particularly those accustomed to
negotiating the major deal terms between principals in which the lawyer’s role is akin to a scrivener,
could provide informed consent to an arrangement in which a lawyer entitled to a finder’s fee could
represent each party in drafting the documents effecting the transaction. Cf. N.Y. State 438 (1976)
(allowing joint representation of lender and borrower with their informed consent if a disinterested
lawyer would believe the lawyer can competently represent both); N.Y. County 615 (1973)
(allowing representation, with informed consent, of buyer and seller who had already agreed upon
the principal terms and conditions of sale); N.Y. State 162 (1970) (allowing lawyer to represent both
buyer and seller with their consent if their interests are not actually or potentially differing); N.Y.
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State 38 (1966) (representation of buyer and seller "should be practiced sparingly and only when it is
clear that neither party will suffer any disadvantage from it"); Connecticut Inf. Opinion 91-14
(1991) (lawyer may draft sales contract between two longstanding clients when each side agrees and
lawyer does not negotiate material terms). But see Florida Opinion 97-2 (1997) (unwaivable conflict
to represent both sides in closing of a transaction); Maine Opinion 106 (1990) (under prior rules, not
“obvious” that lawyer could represent both sides in a transaction).
12.
In addition to the concurrent client conflict issues, a third Rule of importance here is Rule
1.8(a), for we consider the agreement between the lawyer and the client for a finder’s fee to be a
business transaction with the client to which the regulations of that Rule fully apply. Rule 1.8(a)
requires a twofold inquiry. The first is whether the transaction itself is one in which the lawyer and
client have differing interests and in which the client expects the lawyer to exercise the lawyer’s
independent professional judgment on the client’s behalf. Here, the answers to those questions are
likely to be evident: the lawyer and client plainly have differing interests in the size and payment
terms of the finder’s fee, and, because both contemplate that the lawyer will represent the client in
the transaction to which the fee appends, the client is likely to expect that the lawyer will be mindful
of the client’s interests in addressing the terms of the finder’s fee. Consequently, under Rule 1.8(a),
the lawyer must assure that the terms are fair and reasonable to the client and fully disclosed in a
writing that includes not only the deal’s essential terms and the lawyer’s role in shaping them, but
also the desirability of the client seeking independent legal advice on the finder’s fee arrangement.
N.Y. State 913 (2012)
13.
A fourth concern is that, because the match-making activity of the lawyer, though a non-legal
service, is plainly not “distinct” from the lawyer’s legal services, the provisions of Rule 5.7(a)(4) do
not apply. These provisions require a written instrument to the client explaining that the protection
of the lawyer-client relationship does not exist with respect to the rendition of non-legal services.
Nevertheless, no assurance exists that a court would grant the protections of the attorney-client
relationship to the purely non-legal activity of introducing one client to another solely for business
purposes. Rules 1.1(a) and 1.4(a) & (b) require a lawyer to represent a client competently and to
advise the client of considerations relevant to the client’s decision-making about the representation.
These Rules mandate that the lawyer alert the client to the risks that the lawyer’s prospecting
activities and attendant discussions may not enjoy the full protections of the attorney-client
relationship. Such disclosure may well accompany the writing that Rule 1.8(a) requires in
connection with business transactions with a client.
14.
A fifth Rule that the finder’s fee arrangement implicates is Rule 1.5(a) governing legal fees.
Whether a finder’s fee transaction may be deemed “fair and reasonable” under Rule 1.8(a) is
analytically distinct from whether the fee may be “excessive” under Rule 1.5(a), though in the end
the relevant considerations are substantially similar. We recognize that a fee for a non-legal service
such as introducing clients to each other is not the intended object of Rule 1.5(a), but at least when
those non-legal services are manifestly not distinct from the lawyer’s legal services, we conclude
that the lawyer’s overall compensation for a particular transaction should fall within the scope of
Rule 1.5(a). The principal general limit on a lawyer’s compensation in that Rule is that a lawyer
may not accept a fee the amount of which, upon review of the facts, would leave a reasonable
lawyer “with a definite and firm conviction that the fee is excessive.” Among the facts that Rule
1.5(a) identifies as relevant are the time, labor, and skill required; the novelty and difficulty of the
services requested; the lawyer’s inability, by reason of the representation, to represent other clients;
the amount at stake and the results the lawyer achieves; the fee typically charged for comparable
services in the locality where the lawyer practices; the time period in which the lawyer must
complete the assignment; the lawyer’s experience and reputation; and whether the fee is fixed or
contingent. In considering whether a lawyer’s fee in a transaction is excessive, the lawyer must take
account of the totality of the transaction, including the finder’s fee, in assessing whether the lawyer’s
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compensation in the matter is excessive.
15.
We reach these conclusions with little aid from opinions in other jurisdictions. Apart from
the Illinois opinions cited above, which address a situation closest to the inquiry before us and reach
a similar result, Opinion 2003-1 of the Ohio Supreme Court’s Board of Commissioners and
Discipline focused on a fact pattern akin to ours. There, the issue, among others, was whether a
lawyer who introduces either a buyer or a seller of a business to a client may represent that client in
the deal and be paid a fee based on a percentage of the transaction price, to our mind a proxy for a
finder’s fee. With some of the caveats we listed above, the Board concluded that the arrangement
was permissible as long as the fee was payable by the initial client – that is, the lawyer could make
the arrangement with a buyer/client or a seller/client, but could not receive such a fee from, for
example, an investment/buyer group while also representing the seller in the same transaction. In
this latter instance, under the now-abandoned “obviousness” standard of DR 5-105(C), the Board,
which considered the relationship with the investment/buyer group as indistinguishable from a
lawyer-client relationship, joined with other jurisdictions cited above that, no matter informed
consent, a lawyer may not properly represent both the buyer and the seller in the same transaction.
16.
Our research has uncovered other jurisdictions that proscribe the receipt of a “finder’s fee” in
situations very different from those before us. In each of these opinions, the committees addressed
whether a lawyer may receive a fee from a non-lawyer third party for referring clients to that party
to perform non-legal services. Thus, in South Dakota Opinion 96-6 (1996), the committee opined
that a lawyer could not receive a fee for referring the lawyer’s clients to an asset management firm.
In Iowa Opinion 98-6 (1998), the committee held that a lawyer could not receive a fee from an
investment advisory firm for referring clients to that firm. In North Carolina Opinions 2000-3 and
2006-2, the committee believed that a lawyer could not receive a fee for referring clients to a
financing company. In Florida Opinion 70-13, the committee said that a lawyer could not accept
fees from a bank for encouraging clients to deposit money there. To be sure, these opinions raise
the concern we outline above concerning the impact of the lawyer’s personal financial interest in a
transaction on the lawyer’s independent professional judgment, but to be paid by a non-client to
refer clients for such services is not comparable to the receipt by a lawyer of a fee from a client to
perform a service for that client closely related to the lawyer’s rendition of legal services for that
client. Cf. N.Y. State 845 (2010) (lawyer/broker may share broker’s commission with lawyer who
referred matter provided lawyer/broker does not represent party to transaction).
17.
In the wake of the adoption of Rule 5.7 expressly permitting a lawyer to perform both legal
and non-legal services, this Committee has consistently opined that “Rule 1.7 applies with
undiminished force in circumstances where a lawyer’s conflicting personal interest arises from a
separate, nonlegal business or activity permitted by Rule 5.7.” N.Y. State 886 (2011); accord N.Y.
State 891 (2011). Nothing in this opinion is intended to alter that conviction; indeed, we stress that a
lawyer entering into a finder’s fee arrangement must fully comply with the dictates of Rule 1.7 as
we elaborate above. In so concluding, we are fully mindful of earlier opinions of this Committee,
many of them described in our Opinion 752 (2002), that categorically prohibit a lawyer from
performing certain non-legal services and legal services for the same client in the same matter. As
we said there:
In a number of opinions that this committee has issued over the years, we have opined that in
certain circumstances a lawyer also engaged in a nonlegal business cannot provide both legal
and nonlegal services in the same transaction even with the consent of the client. Brokerage
businesses are a salient example. We held in N.Y. State 208 (1971), N.Y. State 291 (1973),
N.Y. State 340 (1974), and N.Y. State 493 (1978), that a lawyer could not act as a lawyer in
the same transaction in which the lawyer or his or her spouse acted as a real estate broker
"because of the possible conflict between his client's and his own personal interest." N.Y.
State 208 (1971). Accord N.Y. County 685 (1991); see also N.Y. State 694 (1997)
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State 208 (1971). Accord N.Y. County 685 (1991); see also N.Y. State 694 (1997)
(impermissible to participate in broker-run home buyer's program because of resulting strong
interest in broker's success). The rationale is that the broker's interest in closing the transaction
interferes with the lawyer's ability to render independent advice with respect to the transaction.
We have reached similar conclusions with respect to insurance brokers and securities brokers.
N.Y. State 536 (1981) . . . . N.Y. State 619 (1991). See also N.Y. State 595 (1988), N.Y. State
621 (1991), N.Y. State 738 (2001) (dual role of lawyer for real estate client and abstract title
examiner impermissible because of possible need to negotiate exceptions to title).
18.
We remain committed to this view. As Opinion 752 recognized, however, certain non-legal
services rendered in connection with legal services do not merit such categorical treatment, such as
those discussed in N.Y. State 687 (1997) (lawyer-broker can sell insurance to a client where advice
about the purchase of insurance products is "merely tangential" to the legal representation); N.Y.
State 711 (1998) (same); see also NY State 832 (2009) (activity incidental to the rendition of legal
services). The non-legal services that we have previously deemed incompatible with the
simultaneous rendition of legal services even with informed consent – the real estate broker, the
insurance broker, abstract title examiner – are incontestably “distinct” from the provision of legal
services, and activities to which the Rules of Professional Conduct do not neatly conform. Such is
not the case here. The current inquiry does not require us to determine whether informed consent is
curative of a lawyer performing every conceivable non-legal service that is not “distinct” from the
legal services the lawyer plans to render in the same transaction. Here, we address only the matter
before us. We do not believe that, under Rule 1.7, a client’s payment of a finder’s fee to a lawyer
representing that client in a transaction – a transaction brought about by the lawyer’s introductions to
the client in the course of rendering legal services – invariably creates such an insurmountable
personal financial conflict that informed consent, together with the other limitations we have set
forth, can never allow the lawyer to proceed with the arrangement. Accordingly, we conclude that,
in the context of non-legal services that plainly are not meaningfully distinct from the legal services
the lawyer renders in the same transaction, but instead are incidental to the rendition of those legal
services, a lawyer may permissibly accept a fee for introducing a client or prospective client to
someone interested in making an investment in that person’s (or entity’s) business venture.
Conclusion
19.
A lawyer may accept a finder’s fee for introducing current, former or prospective clients to
prospective investors, whether current, former or prospective clients or not, provided that, in doing
so, the lawyer complies with the Rules of Professional Conduct, including those governing
protection of confidential information, avoidance of conflicts, business transactions with clients,
competent advice on the applicability of privileges in the course of performing the non-legal
services, and the limits on excessive fees.
(29B-11)
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The Association of the Bar of the City of New York Committee on Professional Ethics

Formal Opinion 2012-1:
OBLIGATIONS UPON RECEIVING A DOCUMENT NOT INTENDED FOR THE
RECIPIENT
TOPIC: Inadvertent Disclosure of Documents
DIGEST: A lawyer who receives a letter, fax, e-mail or other communication that the lawyer knows or reasonably
should know was transmitted by mistake must promptly notify the sender, pursuant to Rule 4.4(b) of the New York
Rules of Professional Conduct, and follow any other applicable law. To the extent that it imposed requirements
beyond those set forth in Rule 4.4(b), ABCNY Formal Opinion 2003-04, which addressed the same issue under the
New York Code of Professional Responsibility, is withdrawn, but there may be circumstances in which a lawyer
may choose to act in conformity with the guidance in Formal Opinion 2003-04 without thereby per se violating Rule
4.4(b).
RULE: 4.4(b)
QUESTION: What are the ethical obligations of the lawyer who receives a misdirected document?
OPINION
I. Background
A lawyer who receives a misdirected document should act in accordance with Rule 4.4(b), which provides that a
"lawyer who receives a document relating to the representation of the lawyer's client and knows or reasonably
should know that the document was inadvertently sent shall promptly notify the sender." Thus, a lawyer who
receives such a document must promptly notify the sender (in addition to identifying and following applicable
substantive law), but has no other obligations under the New York Rules of Professional Conduct with respect to the
retention, return, destruction, review or use of the document or its contents. Rule 4.4(b) provides the only governing
ethical rule on this topic (other than the normal duty of truthfulness set forth in Rules 4.1 and 8.4).
That said, several aspects of Rule 4.4(b) require further attention. First, as noted in the helpful Comments to Rule 4.4
(b) adopted by the New York State Bar Association, "[f]or the purposes of this Rule, 'document' includes email and
other electronically stored information subject to being read or put into readable form." New York Rules of
Professional Conduct Rule 4.4, New York State Bar Association comment [2]. Thus, "documents" include not only
paper correspondence but also emails, voicemails and other communications that may be read or transcribed. 1 Nor
does it matter whether the sender is a lawyer, a client, a third party, or even a tribunal; in each case, the rule still
attaches. 2
Second, the rule addresses only the obligations that arise with respect to documents that are "inadvertently sent."
Thus, the rule would not apply if, for example, a lawyer obtained possession of a document that was deliberately
sent to the lawyer's attention (including, for instance, a document obtained, perhaps improperly, and then transmitted
by a person other than its original custodian).3 Those scenarios would implicate different ethical considerations
and/or questions of law, and may require a different response. Similarly, to the extent that metadata associated with a
document may raise distinct ethical questions for its sender or recipient, see generally N.Y. State Op. 782 (2004), the
rule (and the present opinion) does not address them.
Third, the rule requires the lawyer to notify the sender "promptly." This means as soon as reasonably possible, as the
rule is designed in part to eliminate any unfair advantage that would arise if the lawyer did not provide such notice.
Other issues relating to involuntary disclosure, including substantive issues of state and federal law, are outside of
the purview of this Committee. Counsel would do well, however, to remember the New York State Bar Association
comment that "a lawyer who reads or continues to read a document that contains privileged or confidential
information may be subject to court-imposed sanctions, including disqualification and evidence-preclusion." New
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York Rules of Professional Conduct Rule 4.4, New York State Bar Association comment [2].4 As the Comments
also note, counsel should keep in mind that, subject to applicable law and the responsibility of lawyers to consult
with their clients, decisions as to how to use such documents are left to the lawyer's professional judgment. New
York Rules of Professional Conduct Rule 4.4, New York State Bar Association comment [3] (citing Rules 1.2 and
1.4).
ABCNY Formal Opinion 2003-04, which addressed the questions discussed herein, was issued when the New York
Code of Professional Responsibility was in effect. The Code contained no provision directly addressing a lawyer's
responsibility with respect to inadvertently sent documents, and lawyers accordingly took guidance from judicial
decisions and bar association opinions. Formal Opinion 2003-04, which was based on several Code provisions, was
issued in that context. In certain respects, it imposed standards of conduct that go beyond the standards indicated by
the text of Rule 4.4(b), which, along with the rest of the Rules of Professional Conduct, became effective on April 1,
2009. In particular, Formal Opinion 2003-04 required a lawyer who received a misdirected communication not only
to notify the sender, but also, with limited exceptions, to refrain from reviewing the communication and to return or
destroy it on request. To the extent that it imposes standards that go beyond the standard indicated by Rule 4.4(b),
Formal Opinion 2003-04 is withdrawn. However, there may arise circumstances under which a lawyer, having
considered Rules 1.2 and 1.4, determines that conduct that would be consistent with Formal Opinion 2003-04, such
as destroying or not reviewing or using the communication, is right under the circumstances. Rule 4.4(b) and the
present Formal Opinion should not be construed as per se prohibiting a lawyer from making that determination.
[1] In the context of evidentiary privileges (which protect interests that overlap with those which the rule serves), it
is also clear that documents include communications that may be transcribed. See, e.g., Howell v. Joffe, 2007 WL
1075172 (N.D. Ill. Apr. 11, 2007) (concluding that phone conversation between attorney and client who unwittingly
continued to speak to each other while adversary's answering machine was recording was privileged). The same
construction of "document" is appropriate here.
[2] Of course, if a communication originates with a party represented by another lawyer, the lawyer who receives it
should be aware of the constraints that may attach to any responding communication under Rule 4.2.
[3]Cf. Lipin v. Bender, 193 A.D.2d 424 (1st Dep't 1993) (disqualifying counsel who used documents containing
adversary's work product that were improperly obtained).
[4]See, e.g., People v. Terry, 1 Misc.3d 475 (County Ct., Monroe Co. 2003) (precluding prosecutor from using
documents inadvertently sent to him by defendant). Courts addressing such issues have on occasion cited Formal
Opinion 2003-04, see, e.g., MNT Sales L.L.C. v. Acme Television Holdings, L.L.C., Index No. 602156/2009 (Sup.
Ct., N.Y. Co. Apr. 14, 2010), and might continue to regard it as persuasive
© The Association of the Bar of the City of New York
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These Rules of Professional Conduct were promulgated as Joint Rules of the
Appellate Divisions of the Supreme Court, effective April 1, 2009. They supersede
the former part 1200 (Disciplinary Rules of the Code of Professional Responsibility).
The New York State Bar Association has issued a Preamble, Scope and Comments to
accompany these Rules. They are not enacted with this Part, and where a conflict
exists between a Rule and the Preamble, Scope or a Comment, the Rule controls.
This unofficial compilation of the Rules provided for informational purposes only.
The official version of Part 1200 is published by the New York State Department of
State. An unofficial on-line version is available at www.dos.ny.gov/info/nycrr.html
(Title 22 [Judiciary]; Subtitle B Courts; Chapter IV Supreme Court; Subchapter E All
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PART 1200 - RULES OF PROFESSIONAL CONDUCT

RULE 1.0.
Terminology
(a) “Advertisement” means any public or private communication made by
or on behalf of a lawyer or law firm about that lawyer or law firm’s services, the
primary purpose of which is for the retention of the lawyer or law firm. It does not
include communications to existing clients or other lawyers.
(b) “Belief” or “believes” denotes that the person involved actually
believes the fact in question to be true. A person’s belief may be inferred from
circumstances.
(c) “Computer-accessed communication” means any communication
made by or on behalf of a lawyer or law firm that is disseminated through the use of
a computer or related electronic device, including, but not limited to, web sites,
weblogs, search engines, electronic mail, banner advertisements, pop-up and popunder advertisements, chat rooms, list servers, instant messaging, or other internet
presences, and any attachments or links related thereto.
(d) “Confidential information” is defined in Rule 1.6.
(e) “Confirmed in writing” denotes (i) a writing from the person to the
lawyer confirming that the person has given consent, (ii) a writing that the lawyer
promptly transmits to the person confirming the person’s oral consent, or (iii) a
statement by the person made on the record of any proceeding before a tribunal. If
it is not feasible to obtain or transmit the writing at the time the person gives oral
consent, then the lawyer must obtain or transmit it within a reasonable time
thereafter.
(f) “Differing interests” include every interest that will adversely affect
either the judgment or the loyalty of a lawyer to a client, whether it be a conflicting,
inconsistent, diverse, or other interest.
(g) “Domestic relations matter” denotes representation of a client in a
claim, action or proceeding, or preliminary to the filing of a claim, action or
proceeding, in either Supreme Court or Family Court, or in any court of appellate
jurisdiction, for divorce, separation, annulment, custody, visitation, maintenance,
child support or alimony, or to enforce or modify a judgment or order in connection
with any such claim, action or proceeding.
(h) “Firm” or “law firm” includes, but is not limited to, a lawyer or lawyers
in a law partnership, professional corporation, sole proprietorship or other
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association authorized to practice law; or lawyers employed in a qualified legal
assistance organization, a government law office, or the legal department of a
corporation or other organization.
(I) “Fraud” or “fraudulent” denotes conduct that is fraudulent under the
substantive or procedural law of the applicable jurisdiction or has a purpose to
deceive, provided that it does not include conduct that, although characterized as
fraudulent by statute or administrative rule, lacks an element of scienter, deceit,
intent to mislead, or knowing failure to correct misrepresentations that can be
reasonably expected to induce detrimental reliance by another.
(j) “Informed consent” denotes the agreement by a person to a proposed
course of conduct after the lawyer has communicated information adequate for the
person to make an informed decision, and after the lawyer has adequately explained
to the person the material risks of the proposed course of conduct and reasonably
available alternatives.
(k) “Knowingly,” “known,” “know,” or “knows” denotes actual
knowledge of the fact in question. A person’s knowledge may be inferred from
circumstances.
(l) “Matter” includes any litigation, judicial or administrative proceeding,
case, claim, application, request for a ruling or other determination, contract,
controversy, investigation, charge, accusation, arrest, negotiation, arbitration,
mediation or any other representation involving a specific party or parties.
(m) “Partner” denotes a member of a partnership, a shareholder in a law
firm organized as a professional legal corporation or a member of an association
authorized to practice law.
(n) “Person” includes an individual, a corporation, an association, a trust, a
partnership, and any other organization or entity.
(o) “Professional legal corporation” means a corporation, or an
association treated as a corporation, authorized by law to practice law for profit.
(p) “Qualified legal assistance organization” means an office or
organization of one of the four types listed in Rule 7.2(b)(1)-(4) that meets all of the
requirements thereof.
(q) “Reasonable” or “reasonably,” when used in relation to conduct by a
lawyer, denotes the conduct of a reasonably prudent and competent lawyer. When
used in the context of conflict of interest determinations, “reasonable lawyer”
denotes a lawyer acting from the perspective of a reasonably prudent and
-2-
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competent lawyer who is personally disinterested in commencing or continuing the
representation.
(r) “Reasonable belief” or “reasonably believes,” when used in
reference to a lawyer, denotes that the lawyer believes the matter in question and
that the circumstances are such that the belief is reasonable.
(s) “Reasonably should know,” when used in reference to a lawyer,
denotes that a lawyer of reasonable prudence and competence would ascertain the
matter in question.
(t) “Screened” or “screening” denotes the isolation of a lawyer from any
participation in a matter through the timely imposition of procedures within a firm
that are reasonably adequate under the circumstances to protect information that
the isolated lawyer or the firm is obligated to protect under these Rules or other
law.
(u) “Sexual relations” denotes sexual intercourse or the touching of an
intimate part of the lawyer or another person for the purpose of sexual arousal,
sexual gratification or sexual abuse.
(v) “State” includes the District of Columbia, Puerto Rico, and other federal
territories and possessions.
(w) “Tribunal” denotes a court, an arbitrator in an arbitration proceeding
or a legislative body, administrative agency or other body acting in an adjudicative
capacity. A legislative body, administrative agency or other body acts in an
adjudicative capacity when a neutral official, after the presentation of evidence or
legal argument by a party or parties, will render a legal judgment directly affecting a
party’s interests in a particular matter.
(x) “Writing” or “written” denotes a tangible or electronic record of a
communication or representation, including handwriting, typewriting, printing,
photocopying, photography, audio or video recording and email. A “signed” writing
includes an electronic sound, symbol or process attached to or logically associated
with a writing and executed or adopted by a person with the intent to sign the
writing.

-3-
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RULE 1.1.
Competence
(a) A lawyer should provide competent representation to a client.
Competent representation requires the legal knowledge, skill, thoroughness and
preparation reasonably necessary for the representation.
(b) A lawyer shall not handle a legal matter that the lawyer knows or
should know that the lawyer is not competent to handle, without associating with a
lawyer who is competent to handle it.
(c) lawyer shall not intentionally:
(1) fail to seek the objectives of the client through
reasonably available means permitted by law and
these Rules; or
(2) prejudice or damage the client during the course of
the representation except as permitted or required by
these Rules.

RULE 1.2.
Scope of Representation and Allocation of Authority Between Client and Lawyer
(a) Subject to the provisions herein, a lawyer shall abide by a client’s
decisions concerning the objectives of representation and, as required by Rule 1.4,
shall consult with the client as to the means by which they are to be pursued. A
lawyer shall abide by a client’s decision whether to settle a matter. In a criminal
case, the lawyer shall abide by the client’s decision, after consultation with the
lawyer, as to a plea to be entered, whether to waive jury trial and whether the client
will testify.
(b) A lawyer’s representation of a client, including representation by
appointment, does not constitute an endorsement of the client’s political, economic,
social or moral views or activities.
(c) A lawyer may limit the scope of the representation if the limitation is
reasonable under the circumstances, the client gives informed consent and where
necessary notice is provided to the tribunal and/or opposing counsel.

-4-
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(d) A lawyer shall not counsel a client to engage, or assist a client, in
conduct that the lawyer knows is illegal or fraudulent, except that the lawyer may
discuss the legal consequences of any proposed course of conduct with a client.
(e) A lawyer may exercise professional judgment to waive or fail to assert a
right or position of the client, or accede to reasonable requests of opposing counsel,
when doing so does not prejudice the rights of the client.
(f) A lawyer may refuse to aid or participate in conduct that the lawyer
believes to be unlawful, even though there is some support for an argument that the
conduct is legal.
(g) A lawyer does not violate these Rules by being punctual in fulfilling all
professional commitments, by avoiding offensive tactics, and by treating with
courtesy and consideration all persons involved in the legal process.

RULE 1.3.
Diligence
(a) A lawyer shall act with reasonable diligence and promptness in
representing a client.
(b) A lawyer shall not neglect a legal matter entrusted to the lawyer.
(c) A lawyer shall not intentionally fail to carry out a contract of
employment entered into with a client for professional services, but the lawyer may
withdraw as permitted under these Rules.

RULE 1.4.
Communication
(a) A lawyer shall:
(1) promptly inform the client of:
(i) any decision or circumstance with respect to
which the client’s informed consent, as defined in
Rule 1.0(j), is required by these Rules;
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(ii) any information required by court rule or other
law to be communicated to a client; and
(iii) material developments in the matter including
settlement or plea offers.
(2) reasonably consult with the client about the means by
which the client’s objectives are to be accomplished;
(3) keep the client reasonably informed about the status
of the matter;
(4) promptly comply with a client’s reasonable requests
for information; and
(5) consult with the client about any relevant limitation
on the lawyer’s conduct when the lawyer knows that
the client expects assistance not permitted by these
Rules or other law.
(b) A lawyer shall explain a matter to the extent reasonably necessary to
permit the client to make informed decisions regarding the representation.

RULE 1.5.
Fees and Division of Fees
(a) A lawyer shall not make an agreement for, charge, or collect an
excessive or illegal fee or expense. A fee is excessive when, after a review of the
facts, a reasonable lawyer would be left with a definite and firm conviction that the
fee is excessive. The factors to be considered in determining whether a fee is
excessive may include the following:
(1) the time and labor required, the novelty and difficulty of
the questions involved, and the skill requisite to perform
the legal service properly;
(2) the likelihood, if apparent or made known to the client, that
the acceptance of the particular employment will preclude
other employment by the lawyer;
(3) the fee customarily charged in the locality for similar legal
services;
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(4) the amount involved and the results obtained;
(5) the time limitations imposed by the client or by
circumstances;
(6) the nature and length of the professional relationship with
the client;
(7) the experience, reputation and ability of the lawyer or
lawyers performing the services; and
(8) whether the fee is fixed or contingent.
(b) A lawyer shall communicate to a client the scope of the representation
and the basis or rate of the fee and expenses for which the client will be responsible.
This information shall be communicated to the client before or within a reasonable
time after commencement of the representation and shall be in writing where
required by statute or court rule. This provision shall not apply when the lawyer
will charge a regularly represented client on the same basis or rate and perform
services that are of the same general kind as previously rendered to and paid for by
the client. Any changes in the scope of the representation or the basis or rate of the
fee or expenses shall also be communicated to the client.
(c) A fee may be contingent on the outcome of the matter for which the
service is rendered, except in a matter in which a contingent fee is prohibited by
paragraph (d) or other law. Promptly after a lawyer has been employed in a
contingent fee matter, the lawyer shall provide the client with a writing stating the
method by which the fee is to be determined, including the percentage or
percentages that shall accrue to the lawyer in the event of settlement, trial or
appeal; litigation and other expenses to be deducted from the recovery; and
whether such expenses are to be deducted before or, if not prohibited by statute or
court rule, after the contingent fee is calculated. The writing must clearly notify the
client of any expenses for which the client will be liable regardless of whether the
client is the prevailing party. Upon conclusion of a contingent fee matter, the lawyer
shall provide the client with a writing stating the outcome of the matter and, if there
is a recovery, showing the remittance to the client and the method of its
determination.
(d) A lawyer shall not enter into an arrangement for, charge or collect:
(1) a contingent fee for representing a defendant in a
criminal matter;
(2) a fee prohibited by law or rule of court;
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(3)

fee based on fraudulent billing;

(4) a nonrefundable retainer fee; provided that a lawyer
may enter into a retainer agreement with a client
containing a reasonable minimum fee clause if it
defines in plain language and sets forth the
circumstances under which such fee may be incurred
and how it will be calculated; or
(5) any fee in a domestic relations matter if:
(i) the payment or amount of the fee is contingent
upon the securing of a divorce or of obtaining
child custody or visitation or is in any way
determined by reference to the amount of
maintenance, support, equitable distribution, or
property settlement;
(ii) a written retainer agreement has not been
signed by the lawyer and client setting forth
in plain language the nature of the
relationship and the details of the fee
arrangement; or
(iii) the written retainer agreement includes a
security interest, confession of judgment or
other lien without prior notice being
provided to the client in a signed retainer
agreement and approval from a tribunal
after notice to the adversary. A lawyer shall
not foreclose on a mortgage placed on the
marital residence while the spouse who
consents to the mortgage remains the
titleholder and the residence remains the
spouse’s primary residence.
(e) In domestic relations matters, a lawyer shall provide a prospective
client with a statement of client’s rights and responsibilities at the initial conference
and prior to the signing of a written retainer agreement.
(f) Where applicable, a lawyer shall resolve fee disputes by arbitration at
the election of the client pursuant to a fee arbitration program established by the
Chief Administrator of the Courts and approved by the Administrative Board of the
Courts.
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(g) A lawyer shall not divide a fee for legal services with another lawyer
who is not associated in the same law firm unless:
(1) the division is in proportion to the services performed
by each lawyer or, by a writing given to the client,
each lawyer assumes joint responsibility for the
representation;
(2) the client agrees to employment of the other lawyer
after a full disclosure that a division of fees will be
made, including the share each lawyer will receive,
and the client’s agreement is confirmed in writing;
and
(3) the total fee is not excessive.
(h) Rule 1.5(g) does not prohibit payment to a lawyer formerly associated
in a law firm pursuant to a separation or retirement agreement.

RULE 1.6.
Confidentiality of Information
(a) A lawyer shall not knowingly reveal confidential information, as defined
in this Rule, or use such information to the disadvantage of a client or for the
advantage of the lawyer or a third person, unless:
(1) the client gives informed consent, as defined in Rule
1.0(j);
(2) the disclosure is impliedly authorized to advance the
best interests of the client and is either reasonable
under the circumstances or customary in the
professional community; or
(3) the disclosure is permitted by paragraph (b).
“Confidential information” consists of information gained during or relating
to the representation of a client, whatever its source, that is (a) protected by the
attorney-client privilege, (b) likely to be embarrassing or detrimental to the client if
disclosed, or (c) information that the client has requested be kept confidential.
“Confidential information” does not ordinarily include (i) a lawyer’s legal
knowledge or legal research or (ii) information that is generally known in the local
community or in the trade, field or profession to which the information relates.
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(b) A lawyer may reveal or use confidential information to the extent that
the lawyer reasonably believes necessary:
(1) to prevent reasonably certain death or substantial
bodily harm;
(2) to prevent the client from committing a crime;
(3) to withdraw a written or oral opinion or
representation previously given by the lawyer and
reasonably believed by the lawyer still to be relied
upon by a third person, where the lawyer has
discovered that the opinion or representation was
based on materially inaccurate information or is being
used to further a crime or fraud;
(4) to secure legal advice about compliance with these
Rules or other law by the lawyer, another lawyer
associated with the lawyer’s firm or the law firm;
(5) (i) to defend the lawyer or the lawyer’s employees
and associates against an accusation of wrongful
conduct; or
(ii) to establish or collect a fee; or
(6) when permitted or required under these Rules or to
comply with other law or court order.
(c) A lawyer shall exercise reasonable care to prevent the lawyer’s
employees, associates, and others whose services are utilized by the lawyer from
disclosing or using confidential information of a client, except that a lawyer may
reveal the information permitted to be disclosed by paragraph (b) through an
employee.

RULE 1.7.
Conflict of Interest: Current Clients
(a) Except as provided in paragraph (b), a lawyer shall not represent a
client if a reasonable lawyer would conclude that either:
(1) the representation will involve the lawyer in
representing differing interests; or
-10-

Page 125 of 777

(2) there is a significant risk that the lawyer’s
professional judgment on behalf of a client will be
adversely affected by the lawyer’s own financial,
business, property or other personal interests.
(b) Notwithstanding the existence of a concurrent conflict of interest under
paragraph (a), a lawyer may represent a client if:
(1) the lawyer reasonably believes that the lawyer will be
able to provide competent and diligent representation
to each affected client;
(2) the representation is not prohibited by law;
(3) the representation does not involve the assertion of a
claim by one client against another client represented
by the lawyer in the same litigation or other
proceeding before a tribunal; and
(4) each affected client gives informed consent, confirmed
in writing.

RULE 1.8.
Current Clients: Specific Conflict of Interest Rules
(a) A lawyer shall not enter into a business transaction with a client if they
have differing interests therein and if the client expects the lawyer to exercise
professional judgment therein for the protection of the client, unless:
(1) the transaction is fair and reasonable to the client and
the terms of the transaction are fully disclosed and
transmitted in writing in a manner that can be
reasonably understood by the client;
(2) the client is advised in writing of the desirability of
seeking, and is given a reasonable opportunity to
seek, the advice of independent legal counsel on the
transaction; and
(3) the client gives informed consent, in a writing signed
by the client, to the essential terms of the transaction
and the lawyer’s role in the transaction, including
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whether the lawyer is representing the client in the
transaction.
(b) A lawyer shall not use information relating to representation of a client
to the disadvantage of the client unless the client gives informed consent, except as
permitted or required by these Rules.
(c) A lawyer shall not:
(1) solicit any gift from a client, including a testamentary
gift, for the benefit of the lawyer or a person related to
the lawyer; or
(2) prepare on behalf of a client an instrument giving the
lawyer or a person related to the lawyer any gift,
unless the lawyer or other recipient of the gift is
related to the client and a reasonable lawyer would
conclude that the transaction is fair and reasonable.
For purposes of this paragraph, related persons include a spouse, child,
grandchild, parent, grandparent or other relative or individual with whom the
lawyer or the client maintains a close, familial relationship.
(d) Prior to conclusion of all aspects of the matter giving rise to the
representation or proposed representation of the client or prospective client, a
lawyer shall not negotiate or enter into any arrangement or understanding with:
(1) a client or a prospective client by which the lawyer
acquires an interest in literary or media rights with
respect to the subject matter of the representation or
proposed representation; or
(2) any person by which the lawyer transfers or assigns
any interest in literary or media rights with respect to
the subject matter of the representation of a client or
prospective client.
(e) While representing a client in connection with contemplated or pending
litigation, a lawyer shall not advance or guarantee financial assistance to the client,
except that:
(1) a lawyer may advance court costs and expenses of
litigation, the repayment of which may be contingent
on the outcome of the matter;
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(2) a lawyer representing an indigent or pro bono client
may pay court costs and expenses of litigation on
behalf of the client; and
(3) a lawyer, in an action in which an attorney’s fee is
payable in whole or in part as a percentage of the
recovery in the action, may pay on the lawyer’s own
account court costs and expenses of litigation. In such
case, the fee paid to the lawyer from the proceeds of
the action may include an amount equal to such costs
and expenses incurred.
(f) A lawyer shall not accept compensation for representing a client, or
anything of value related to the lawyer’s representation of the client, from one other
than the client unless:
(1) the client gives informed consent;
(2) there is no interference with the lawyer’s
independent professional judgment or with the clientlawyer relationship; and
(3) the client’s confidential information is protected as
required by Rule 1.6.
(g) A lawyer who represents two or more clients shall not participate in
making an aggregate settlement of the claims of or against the clients, absent court
approval, unless each client gives informed consent in a writing signed by the client.
The lawyer’s disclosure shall include the existence and nature of all the claims
involved and of the participation of each person in the settlement.
(h) A lawyer shall not:
(1) make an agreement prospectively limiting the
lawyer’s liability to a client for malpractice; or
(2) settle a claim or potential claim for such liability with
an unrepresented client or former client unless that
person is advised in writing of the desirability of
seeking, and is given a reasonable opportunity to
seek, the advice of independent legal counsel in
connection therewith.

-13-

Page 128 of 777

(i) A lawyer shall not acquire a proprietary interest in the cause of action
or subject matter of litigation the lawyer is conducting for a client, except that the
lawyer may:
(1) acquire a lien authorized by law to secure the lawyer’s
fee or expenses; and
(2) contract with a client for a reasonable contingent fee
in a civil matter subject to Rule 1.5(d) or other law or
court rule.
(j)

(1) A lawyer shall not:
(i) as a condition of entering into or continuing
any professional representation by the
lawyer or the lawyer’s firm, require or
demand sexual relations with any person;
(ii) employ coercion, intimidation or undue
influence in entering into sexual relations
incident to any professional representation
by the lawyer or the lawyer’s firm; or
(iii) in domestic relations matters, enter into
sexual relations with a client during the
course of the lawyer’s representation of the
client.
(2) Rule 1.8(j)(1) shall not apply to sexual relations
between lawyers and their spouses or to ongoing
consensual sexual relationships that predate the
initiation of the client-lawyer relationship.

(k) Where a lawyer in a firm has sexual relations with a client but does not
participate in the representation of that client, the lawyers in the firm shall not be
subject to discipline under this Rule solely because of the occurrence of such sexual
relations.

RULE 1.9.
Duties to Former Clients
(a) A lawyer who has formerly represented a client in a matter shall not
thereafter represent another person in the same or a substantially related matter in
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which that person’s interests are materially adverse to the interests of the former
client unless the former client gives informed consent, confirmed in writing.
(b) Unless the former client gives informed consent, confirmed in writing, a
lawyer shall not knowingly represent a person in the same or a substantially related
matter in which a firm with which the lawyer formerly was associated had
previously represented a client:
(1) whose interests are materially adverse to that person;
and
(2) about whom the lawyer had acquired information
protected by Rules 1.6 or paragraph (c) of this Rule
that is material to the matter.
(c) A lawyer who has formerly represented a client in a matter or whose
present or former firm has formerly represented a client in a matter shall not
thereafter:
(1) use confidential information of the former client
protected by Rule 1.6 to the disadvantage of the
former client, except as these Rules would permit or
require with respect to a current client or when the
information has become generally known; or
(2) reveal confidential information of the former client
protected by Rule 1.6 except as these Rules would
permit or require with respect to a current client.

RULE 1.10.
Imputation of Conflicts of Interest
(a) While lawyers are associated in a firm, none of them shall knowingly
represent a client when any one of them practicing alone would be prohibited from
doing so by Rule 1.7, 1.8 or 1.9, except as otherwise provided therein.
(b) When a lawyer has terminated an association with a firm, the firm is
prohibited from thereafter representing a person with interests that the firm knows
or reasonably should know are materially adverse to those of a client represented
by the formerly associated lawyer and not currently represented by the firm if the
firm or any lawyer remaining in the firm has information protected by Rule 1.6 or
Rule 1.9(c) that is material to the matter.
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(c) When a lawyer becomes associated with a firm, the firm may not
knowingly represent a client in a matter that is the same as or substantially related
to a matter in which the newly associated lawyer, or a firm with which that lawyer
was associated, formerly represented a client whose interests are materially
adverse to the prospective or current client unless the newly associated lawyer did
not acquire any information protected by Rule 1.6 or Rule 1.9(c) that is material to
the current matter.
(d) A disqualification prescribed by this Rule may be waived by the affected
client or former client under the conditions stated in Rule 1.7.
(e) A law firm shall make a written record of its engagements, at or near
the time of each new engagement, and shall implement and maintain a system by
which proposed engagements are checked against current and previous
engagements when:
(1) the firm agrees to represent a new client;
(2) the firm agrees to represent an existing client in a new
matter;
(3) the firm hires or associates with another lawyer; or
(4) an additional party is named or appears in a pending
matter.
(f) Substantial failure to keep records or to implement or maintain a
conflict-checking system that complies with paragraph (e) shall be a violation
thereof regardless of whether there is another violation of these Rules.
(g) Where a violation of paragraph (e) by a law firm is a substantial factor
in causing a violation of paragraph (a) by a lawyer, the law firm, as well as the
individual lawyer, shall be responsible for the violation of paragraph (a).
(h) A lawyer related to another lawyer as parent, child, sibling or spouse
shall not represent in any matter a client whose interests differ from those of
another party to the matter who the lawyer knows is represented by the other
lawyer unless the client consents to the representation after full disclosure and the
lawyer concludes that the lawyer can adequately represent the interests of the
client.
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RULE 1.11.
Special Conflicts of Interest for Former and Current
Government Officers and Employees
(a) Except as law may otherwise expressly provide, a lawyer who has
formerly served as a public officer or employee of the government:
(1) shall comply with Rule 1.9(c); and
(2) shall not represent a client in connection with a
matter in which the lawyer participated personally
and substantially as a public officer or employee,
unless the appropriate government agency gives its
informed consent, confirmed in writing, to the
representation. This provision shall not apply to
matters governed by Rule 1.12(a).
(b) When a lawyer is disqualified from representation under paragraph (a),
no lawyer in a firm with which that lawyer is associated may knowingly undertake
or continue representation in such a matter unless:
(1) the firm acts promptly and reasonably to:
(i) notify, as appropriate, lawyers and
nonlawyer personnel within the firm that
the personally disqualified lawyer is
prohibited from participating in the
representation of the current client;
(ii) implement effective screening procedures to
prevent the flow of information about the
matter between the personally disqualified
lawyer and the others in the firm;
(iii) ensure that the disqualified lawyer is
apportioned no part of the fee therefrom;
and
(iv) give written notice to the appropriate
government agency to enable it to ascertain
compliance with the provisions of this Rule;
and
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(2) there are no other circumstances in the particular
representation that create an appearance of
impropriety.
(c) Except as law may otherwise expressly provide, a lawyer having
information that the lawyer knows is confidential government information about a
person, acquired when the lawyer was a public officer or employee, may not
represent a private client whose interests are adverse to that person in a matter in
which the information could be used to the material disadvantage of that person. As
used in this Rule, the term “confidential government information” means
information that has been obtained under governmental authority and that, at the
time this Rule is applied, the government is prohibited by law from disclosing to the
public or has a legal privilege not to disclose, and that is not otherwise available to
the public. A firm with which that lawyer is associated may undertake or continue
representation in the matter only if the disqualified lawyer is timely and effectively
screened from any participation in the matter in accordance with the provisions of
paragraph (b).
(d) Except as law may otherwise expressly provide, a lawyer currently
serving as a public officer or employee shall not:
(1) participate in a matter in which the lawyer
participated personally and substantially while in
private practice or nongovernmental employment,
unless under applicable law no one is, or by lawful
delegation may be, authorized to act in the lawyer’s
stead in the matter; or
(2) negotiate for private employment with any person
who is involved as a party or as lawyer for a party in a
matter in which the lawyer is participating personally
and substantially.
(e) As used in this Rule, the term “matter” as defined in Rule 1.0(l) does not
include or apply to agency rulemaking functions.
(f)

A lawyer who holds public office shall not:
(1) use the public position to obtain, or attempt to obtain,
a special advantage in legislative matters for the
lawyer or for a client under circumstances where the
lawyer knows or it is obvious that such action is not in
the public interest;
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(2) use the public position to influence, or attempt to
influence, a tribunal to act in favor of the lawyer or of
a client; or
(3) accept anything of value from any person when the
lawyer knows or it is obvious that the offer is for the
purpose of influencing the lawyer’s action as a public
official.

RULE 1.12.
Specific Conflicts of Interest for Former Judges,
Arbitrators, Mediators or Other Third-Party Neutrals
(a) A lawyer shall not accept private employment in a matter upon the
merits of which the lawyer has acted in a judicial capacity.
(b) Except as stated in paragraph (e), and unless all parties to the
proceeding give informed consent, confirmed in writing, a lawyer shall not
represent anyone in connection with a matter in which the lawyer participated
personally and substantially as:
(1) an arbitrator, mediator or other third-party neutral;
or
(2) a law clerk to a judge or other adjudicative officer or
an arbitrator, mediator or other third-party neutral.
(c) A lawyer shall not negotiate for employment with any person who is
involved as a party or as lawyer for a party in a matter in which the lawyer is
participating personally and substantially as a judge or other adjudicative officer or
as an arbitrator, mediator or other third-party neutral.
(d) When a lawyer is disqualified from representation under this Rule, no
lawyer in a firm with which that lawyer is associated may knowingly undertake or
continue representation in such a matter unless:
(1) the firm acts promptly and reasonably to:
(i) notify, as appropriate, lawyers and
nonlawyer personnel within the firm that
the personally disqualified lawyer is
prohibited from participating in the
representation of the current client;
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(ii) implement effective screening procedures to
prevent the flow of information about the
matter between the personally disqualified
lawyer and the others in the firm;
(iii) ensure that the disqualified lawyer is
apportioned no part of the fee therefrom;
and
(iv) give written notice to the parties and any
appropriate tribunal to enable it to ascertain
compliance with the provisions of this Rule;
and
(2) there are no other circumstances in the particular
representation that create an appearance of
impropriety.
(e) An arbitrator selected as a partisan of a party in a multimember
arbitration panel is not prohibited from subsequently representing that party.

RULE 1.13.
Organization As Client
(a) When a lawyer employed or retained by an organization is dealing with
the organization’s directors, officers, employees, members, shareholders or other
constituents, and it appears that the organization’s interests may differ from those
of the constituents with whom the lawyer is dealing, the lawyer shall explain that
the lawyer is the lawyer for the organization and not for any of the constituents.
(b) If a lawyer for an organization knows that an officer, employee or other
person associated with the organization is engaged in action or intends to act or
refuses to act in a matter related to the representation that (i) is a violation of a legal
obligation to the organization or a violation of law that reasonably might be
imputed to the organization, and (ii) is likely to result in substantial injury to the
organization, then the lawyer shall proceed as is reasonably necessary in the best
interest of the organization. In determining how to proceed, the lawyer shall give
due consideration to the seriousness of the violation and its consequences, the
scope and nature of the lawyer’s representation, the responsibility in the
organization and the apparent motivation of the person involved, the policies of the
organization concerning such matters and any other relevant considerations. Any
measures taken shall be designed to minimize disruption of the organization and
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the risk of revealing information relating to the representation to persons outside
the organization. Such measures may include, among others:
(1) asking reconsideration of the matter;
(2) advising that a separate legal opinion on the matter be
sought for presentation to an appropriate authority in
the organization; and
(3) referring the matter to higher authority in the
organization, including, if warranted by the
seriousness of the matter, referral to the highest
authority that can act in behalf of the organization as
determined by applicable law.
(c) If, despite the lawyer’s efforts in accordance with paragraph (b), the
highest authority that can act on behalf of the organization insists upon action, or a
refusal to act, that is clearly in violation of law and is likely to result in a substantial
injury to the organization, the lawyer may reveal confidential information only if
permitted by Rule 1.6, and may resign in accordance with Rule 1.16.
(d) A lawyer representing an organization may also represent any of its
directors, officers, employees, members, shareholders or other constituents, subject
to the provisions of Rule 1.7. If the organization’s consent to the concurrent
representation is required by Rule 1.7, the consent shall be given by an appropriate
official of the organization other than the individual who is to be represented, or by
the shareholders.

RULE 1.14.
Client With Diminished Capacity
(a) When a client’s capacity to make adequately considered decisions in
connection with a representation is diminished, whether because of minority,
mental impairment or for some other reason, the lawyer shall, as far as reasonably
possible, maintain a conventional relationship with the client.
(b) When the lawyer reasonably believes that the client has diminished
capacity, is at risk of substantial physical, financial or other harm unless action is
taken and cannot adequately act in the client’s own interest, the lawyer may take
reasonably necessary protective action, including consulting with individuals or
entities that have the ability to take action to protect the client and, in appropriate
cases, seeking the appointment of a guardian ad litem, conservator or guardian.
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(c) Information relating to the representation of a client with diminished
capacity is protected by Rule 1.6. When taking protective action pursuant to
paragraph (b), the lawyer is impliedly authorized under Rule 1.6(a) to reveal
information about the client, but only to the extent reasonably necessary to protect
the client’s interests.

RULE 1.15.
Preserving Identity of Funds and Property of Others; Fiduciary Responsibility;
Commingling and Misappropriation of Client Funds or Property; Maintenance of Bank
Accounts; Record Keeping; Examination of Records
(a) Prohibition Against Commingling and Misappropriation of Client Funds
or Property.
A lawyer in possession of any funds or other property belonging to
another person, where such possession is incident to his or her
practice of law, is a fiduciary, and must not misappropriate such funds
or property or commingle such funds or property with his or her own.
(b) Separate Accounts.
(1) A lawyer who is in possession of funds belonging to
another person incident to the lawyer’s practice of
law shall maintain such funds in a banking institution
within New York State that agrees to provide
dishonored check reports in accordance with the
provisions of 22 N.Y.C.R.R. Part 1300. “Banking
institution” means a state or national bank, trust
company, savings bank, savings and loan association
or credit union. Such funds shall be maintained, in the
lawyer’s own name, or in the name of a firm of
lawyers of which the lawyer is a member, or in the
name of the lawyer or firm of lawyers by whom the
lawyer is employed, in a special account or accounts,
separate from any business or personal accounts of
the lawyer or lawyer’s firm, and separate from any
accounts that the lawyer may maintain as executor,
guardian, trustee or receiver, or in any other fiduciary
capacity; into such special account or accounts all
funds held in escrow or otherwise entrusted to the
lawyer or firm shall be deposited; provided, however,
that such funds may be maintained in a banking
institution located outside New York State if such
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banking institution complies with 22 N.Y.C.R.R. Part
1300 and the lawyer has obtained the prior written
approval of the person to whom such funds belong
specifying the name and address of the office or
branch of the banking institution where such funds
are to be maintained.
(2) A lawyer or the lawyer’s firm shall identify the special
bank account or accounts required by Rule 1.15(b)(1)
as an “Attorney Special Account,” “Attorney Trust
Account,” or “Attorney Escrow Account,” and shall
obtain checks and deposit slips that bear such title.
Such title may be accompanied by such other
descriptive language as the lawyer may deem
appropriate, provided that such additional language
distinguishes such special account or accounts from
other bank accounts that are maintained by the
lawyer or the lawyer’s firm.
(3) Funds reasonably sufficient to maintain the account
or to pay account charges may be deposited therein.
(4) Funds belonging in part to a client or third person and
in part currently or potentially to the lawyer or law
firm shall be kept in such special account or accounts,
but the portion belonging to the lawyer or law firm
may be withdrawn when due unless the right of the
lawyer or law firm to receive it is disputed by the
client or third person, in which event the disputed
portion shall not be withdrawn until the dispute is
finally resolved.
(c) Notification of Receipt of Property; Safekeeping; Rendering Accounts;
Payment or Delivery of Property.
A lawyer shall:
(1) promptly notify a client or third person of the receipt
of funds, securities, or other properties in which the
client or third person has an interest;
(2) identify and label securities and properties of a client
or third person promptly upon receipt and place them
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in a safe deposit box or other place of safekeeping as
soon as practicable;
(3) maintain complete records of all funds, securities, and
other properties of a client or third person coming
into the possession of the lawyer and render
appropriate accounts to the client or third person
regarding them; and
(4) promptly pay or deliver to the client or third person
as requested by the client or third person the funds,
securities, or other properties in the possession of the
lawyer that the client or third person is entitled to
receive.
(d) Required Bookkeeping Records.
(1) A lawyer shall maintain for seven years after the
events that they record:
(i)

the records of all deposits in and
withdrawals from the accounts specified in
Rule 1.15(b) and of any other bank account
that concerns or affects the lawyer’s
practice of law; these records shall
specifically identify the date, source and
description of each item deposited, as well
as the date, payee and purpose of each
withdrawal or disbursement;

(ii) a record for special accounts, showing the
source of all funds deposited in such
accounts, the names of all persons for
whom the funds are or were held, the
amount of such funds, the description and
amounts, and the names of all persons to
whom such funds were disbursed;
(iii) copies of all retainer and compensation
agreements with clients;
(iv) copies of all statements to clients or other
persons showing the disbursement of funds
to them or on their behalf;
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(v) copies of all bills rendered to clients;
(vi) copies of all records showing payments to
lawyers, investigators or other persons, not
in the lawyer’s regular employ, for services
rendered or performed;
(vii) copies of all retainer and closing statements
filed with the Office of Court
Administration; and
(viii) all checkbooks and check stubs, bank
statements, prenumbered canceled checks
and duplicate deposit slips.
(2) Lawyers shall make accurate entries of all financial
transactions in their records of receipts and
disbursements, in their special accounts, in their
ledger books or similar records, and in any other
books of account kept by them in the regular course of
their practice, which entries shall be made at or near
the time of the act, condition or event recorded.
(3) For purposes of Rule 1.15(d), a lawyer may satisfy the
requirements of maintaining “copies” by maintaining
any of the following items: original records,
photocopies, microfilm, optical imaging, and any other
medium that preserves an image of the document that
cannot be altered without detection.
(e) Authorized Signatories.
All special account withdrawals shall be made only to a named payee and not
to cash. Such withdrawals shall be made by check or, with the prior written
approval of the party entitled to the proceeds, by bank transfer. Only a lawyer
admitted to practice law in New York State shall be an authorized signatory of a
special account.
(f)

Missing Clients.

Whenever any sum of money is payable to a client and the lawyer is unable
to locate the client, the lawyer shall apply to the court in which the action was
brought if in the unified court system, or, if no action was commenced in the unified
court system, to the Supreme Court in the county in which the lawyer maintains an
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office for the practice of law, for an order directing payment to the lawyer of any
fees and disbursements that are owed by the client and the balance, if any, to the
Lawyers’ Fund for Client Protection for safeguarding and disbursement to persons
who are entitled thereto.
(g) Designation of Successor Signatories.
(1) Upon the death of a lawyer who was the sole
signatory on an attorney trust, escrow or special
account, an application may be made to the Supreme
Court for an order designating a successor signatory
for such trust, escrow or special account, who shall be
a member of the bar in good standing and admitted to
the practice of law in New York State.
(2) An application to designate a successor signatory shall
be made to the Supreme Court in the judicial district
in which the deceased lawyer maintained an office for
the practice of law. The application may be made by
the legal representative of the deceased lawyer’s
estate; a lawyer who was affiliated with the deceased
lawyer in the practice of law; any person who has a
beneficial interest in such trust, escrow or special
account; an officer of a city or county bar association;
or counsel for an attorney disciplinary committee. No
lawyer may charge a legal fee for assisting with an
application to designate a successor signatory
pursuant to this Rule.
(3) The Supreme Court may designate a successor
signatory and may direct the safeguarding of funds
from such trust, escrow or special account, and the
disbursement of such funds to persons who are
entitled thereto, and may order that funds in such
account be deposited with the Lawyers’ Fund for
Client Protection for safeguarding and disbursement
to persons who are entitled thereto.
(h) Dissolution of a Firm.
Upon the dissolution of any firm of lawyers, the former partners or
members shall make appropriate arrangements for the maintenance, by one of them
or by a successor firm, of the records specified in Rule 1.15(d).
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(i) Availability of Bookkeeping Records: Records Subject to Production in
Disciplinary Investigations and Proceedings.
The financial records required by this Rule shall be located, or made
available, at the principal New York State office of the lawyers subject hereto, and
any such records shall be produced in response to a notice or subpoena duces tecum
issued in connection with a complaint before or any investigation by the
appropriate grievance or departmental disciplinary committee, or shall be produced
at the direction of the appropriate Appellate Division before any person designated
by it. All books and records produced pursuant to this Rule shall be kept
confidential, except for the purpose of the particular proceeding, and their contents
shall not be disclosed by anyone in violation of the attorney-client privilege.
(j)

Disciplinary Action.

A lawyer who does not maintain and keep the accounts and records as
specified and required by this Rule, or who does not produce any such records
pursuant to this Rule, shall be deemed in violation of these Rules and shall be
subject to disciplinary proceedings.

RULE 1.16.
Declining or Terminating Representation
(a) A lawyer shall not accept employment on behalf of a person if the
lawyer knows or reasonably should know that such person wishes to:
(1) bring a legal action, conduct a defense, or assert a
position in a matter, or otherwise have steps taken for
such person, merely for the purpose of harassing or
maliciously injuring any person; or
(2) present a claim or defense in a matter that is not
warranted under existing law, unless it can be
supported by a good faith argument for an extension,
modification, or reversal of existing law.
(b) Except as stated in paragraph (d), a lawyer shall withdraw from the
representation of a client when:
(1) the lawyer knows or reasonably should know that the
representation will result in a violation of these Rules
or of law;
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(2) the lawyer’s physical or mental condition materially
impairs the lawyer’s ability to represent the client;
(3) the lawyer is discharged; or
(4) the lawyer knows or reasonably should know that the
client is bringing the legal action, conducting the
defense, or asserting a position in the matter, or is
otherwise having steps taken, merely for the purpose
of harassing or maliciously injuring any person.
(c) Except as stated in paragraph (d), a lawyer may withdraw from
representing a client when:
(1) withdrawal can be accomplished without material
adverse effect on the interests of the client;
(2) the client persists in a course of action involving the
lawyer’s services that the lawyer reasonably believes
is criminal or fraudulent;
(3) the client has used the lawyer’s services to perpetrate
a crime or fraud;
(4) the client insists upon taking action with which the
lawyer has a fundamental disagreement;
(5) the client deliberately disregards an agreement or
obligation to the lawyer as to expenses or fees;
(6) the client insists upon presenting a claim or defense
that is not warranted under existing law and cannot
be supported by good faith argument for an extension,
modification, or reversal of existing law;
(7) the client fails to cooperate in the representation or
otherwise renders the representation unreasonably
difficult for the lawyer to carry out employment
effectively;
(8) the lawyer’s inability to work with co-counsel
indicates that the best interest of the client likely will
be served by withdrawal;
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(9) the lawyer’s mental or physical condition renders it
difficult for the lawyer to carry out the representation
effectively;
(10) the client knowingly and freely assents to termination
of the employment;
(11) withdrawal is permitted under Rule 1.13(c) or other
law;
(12) the lawyer believes in good faith, in a matter pending
before a tribunal, that the tribunal will find the
existence of other good cause for withdrawal; or
(13) the client insists that the lawyer pursue a course of
conduct which is illegal or prohibited under these
Rules.
(d) If permission for withdrawal from employment is required by the rules
of a tribunal, a lawyer shall not withdraw from employment in a matter before that
tribunal without its permission. When ordered to do so by a tribunal, a lawyer shall
continue representation notwithstanding good cause for terminating the
representation.
(e) Even when withdrawal is otherwise permitted or required, upon
termination of representation, a lawyer shall take steps, to the extent reasonably
practicable, to avoid foreseeable prejudice to the rights of the client, including giving
reasonable notice to the client, allowing time for employment of other counsel,
delivering to the client all papers and property to which the client is entitled,
promptly refunding any part of a fee paid in advance that has not been earned and
complying with applicable laws and rules.

RULE 1.17.
Sale of Law Practice
(a) A lawyer retiring from a private practice of law; a law firm, one or more
members of which are retiring from the private practice of law with the firm; or the
personal representative of a deceased, disabled or missing lawyer, may sell a law
practice, including goodwill, to one or more lawyers or law firms, who may
purchase the practice. The seller and the buyer may agree on reasonable
restrictions on the seller’s private practice of law, notwithstanding any other
provision of these Rules. Retirement shall include the cessation of the private
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practice of law in the geographic area, that is, the county and city and any county or
city contiguous thereto, in which the practice to be sold has been conducted.
(b) Confidential information.
(1) With respect to each matter subject to the
contemplated sale, the seller may provide prospective
buyers with any information not protected as
confidential information under Rule 1.6.
(2) Notwithstanding Rule 1.6, the seller may provide the
prospective buyer with information as to individual
clients:
(i)

concerning the identity of the client, except
as provided in paragraph (b)(6);

(ii) concerning the status and general nature of
the matter;
(iii) available in public court files; and
(iv) concerning the financial terms of the clientlawyer relationship and the payment status
of the client’s account.
(3) Prior to making any disclosure of confidential
information that may be permitted under paragraph
(b)(2), the seller shall provide the prospective buyer
with information regarding the matters involved in
the proposed sale sufficient to enable the prospective
buyer to determine whether any conflicts of interest
exist. Where sufficient information cannot be
disclosed without revealing client confidential
information, the seller may make the disclosures
necessary for the prospective buyer to determine
whether any conflict of interest exists, subject to
paragraph (b)(6). If the prospective buyer determines
that conflicts of interest exist prior to reviewing the
information, or determines during the course of
review that a conflict of interest exists, the
prospective buyer shall not review or continue to
review the information unless the seller shall have
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obtained the consent of the client in accordance with
Rule 1.6(a)(1).
(4) Prospective buyers shall maintain the confidentiality
of and shall not use any client information received in
connection with the proposed sale in the same
manner and to the same extent as if the prospective
buyers represented the client.
(5) Absent the consent of the client after full disclosure, a
seller shall not provide a prospective buyer with
information if doing so would cause a violation of the
attorney-client privilege.
(6) If the seller has reason to believe that the identity of
the client or the fact of the representation itself
constitutes confidential information in the
circumstances, the seller may not provide such
information to a prospective buyer without first
advising the client of the identity of the prospective
buyer and obtaining the client’s consent to the
proposed disclosure.
(c) Written notice of the sale shall be given jointly by the seller and the
buyer to each of the seller’s clients and shall include information regarding:
(1) the client’s right to retain other counsel or to take
possession of the file;
(2) the fact that the client’s consent to the transfer of the
client’s file or matter to the buyer will be presumed if
the client does not take any action or otherwise object
within 90 days of the sending of the notice, subject to
any court rule or statute requiring express approval
by the client or a court;
(3) the fact that agreements between the seller and the
seller’s clients as to fees will be honored by the buyer;
(4) proposed fee increases, if any, permitted under
paragraph (e); and
(5) the identity and background of the buyer or buyers,
including principal office address, bar admissions,
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number of years in practice in New York State,
whether the buyer has ever been disciplined for
professional misconduct or convicted of a crime, and
whether the buyer currently intends to resell the
practice.
(d) When the buyer’s representation of a client of the seller would give rise
to a waivable conflict of interest, the buyer shall not undertake such representation
unless the necessary waiver or waivers have been obtained in writing.
(e) The fee charged a client by the buyer shall not be increased by reason of
the sale, unless permitted by a retainer agreement with the client or otherwise
specifically agreed to by the client.

RULE 1.18.
Duties to Prospective Clients
(a) A person who discusses with a lawyer the possibility of forming a
client-lawyer relationship with respect to a matter is a “prospective client.”
(b) Even when no client-lawyer relationship ensues, a lawyer who has had
discussions with a prospective client shall not use or reveal information learned in
the consultation, except as Rule 1.9 would permit with respect to information of a
former client.
(c) A lawyer subject to paragraph (b) shall not represent a client with
interests materially adverse to those of a prospective client in the same or a
substantially related matter if the lawyer received information from the prospective
client that could be significantly harmful to that person in the matter, except as
provided in paragraph (d). If a lawyer is disqualified from representation under this
paragraph, no lawyer in a firm with which that lawyer is associated may knowingly
undertake or continue representation in such a matter, except as provided in
paragraph (d).
(d) When the lawyer has received disqualifying information as defined in
paragraph (c), representation is permissible if:
(1) both the affected client and the prospective client
have given informed consent, confirmed in writing; or
(2) the lawyer who received the information took
reasonable measures to avoid exposure to more
disqualifying information than was reasonably
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necessary to determine whether to represent the
prospective client; and
(i)

the firm acts promptly and reasonably to
notify, as appropriate, lawyers and
nonlawyer personnel within the firm that
the personally disqualified lawyer is
prohibited from participating in the
representation of the current client;

(ii) the firm implements effective screening
procedures to prevent the flow of
information about the matter between the
disqualified lawyer and the others in the
firm;
(iii) the disqualified lawyer is apportioned no
part of the fee therefrom; and
(iv) written notice is promptly given to the
prospective client; and
(3) a reasonable lawyer would conclude that the law firm
will be able to provide competent and diligent
representation in the matter.
(e) A person who:
(1) communicates information unilaterally to a lawyer,
without any reasonable expectation that the lawyer is
willing to discuss the possibility of forming a clientlawyer relationship; or
(2) communicates with a lawyer for the purpose of
disqualifying the lawyer from handling a materially
adverse representation on the same or a substantially
related matter, is not a prospective client with the
meaning of paragraph (a).
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RULE 2.1.
Advisor
In representing a client, a lawyer shall exercise independent professional
judgment and render candid advice. In rendering advice, a lawyer may refer not
only to law but to other considerations such as moral, economic, social,
psychological, and political factors that may be relevant to the client’s situation.

RULE 2.2.
[Reserved]

RULE 2.3.
Evaluation for Use by Third Persons
(a) A lawyer may provide an evaluation of a matter affecting a client for the
use of someone other than the client if the lawyer reasonably believes that making
the evaluation is compatible with other aspects of the lawyer’s relationship with the
client.
(b) When the lawyer knows or reasonably should know that the evaluation
is likely to affect the client’s interests materially and adversely, the lawyer shall not
provide the evaluation unless the client gives informed consent.
(c) Unless disclosure is authorized in connection with a report of an
evaluation, information relating to the evaluation is protected by Rule 1.6.

RULE 2.4.
Lawyer Serving as Third-Party Neutral
(a) A lawyer serves as a “third-party neutral” when the lawyer assists two
or more persons who are not clients of the lawyer to reach a resolution of a dispute
or other matter that has arisen between them. Service as a third-party neutral may
include service as an arbitrator, a mediator or in such other capacity as will enable
the lawyer to assist the parties to resolve the matter.
(b) A lawyer serving as a third-party neutral shall inform unrepresented
parties that the lawyer is not representing them. When the lawyer knows or
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reasonably should know that a party does not understand the lawyer’s role in the
matter, the lawyer shall explain the difference between the lawyer’s role as a thirdparty neutral and a lawyer’s role as one who represents a client.
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RULE 3.1.
Non-Meritorious Claims and Contentions
(a) A lawyer shall not bring or defend a proceeding, or assert or controvert
an issue therein, unless there is a basis in law and fact for doing so that is not
frivolous. A lawyer for the defendant in a criminal proceeding or for the respondent
in a proceeding that could result in incarceration may nevertheless so defend the
proceeding as to require that every element of the case be established.
(b) A lawyer’s conduct is “frivolous” for purposes of this Rule if:
(1) the lawyer knowingly advances a claim or defense
that is unwarranted under existing law, except that
the lawyer may advance such claim or defense if it can
be supported by good faith argument for an extension,
modification, or reversal of existing law;
(2) the conduct has no reasonable purpose other than to
delay or prolong the resolution of litigation, in
violation of Rule 3.2, or serves merely to harass or
maliciously injure another; or
(3) the lawyer knowingly asserts material factual
statements that are false.

RULE 3.2.
Delay of Litigation
In representing a client, a lawyer shall not use means that have no
substantial purpose other than to delay or prolong the proceeding or to cause
needless expense.

RULE 3.3.
Conduct Before a Tribunal
(a) A lawyer shall not knowingly:
(1) make a false statement of fact or law to a tribunal or
fail to correct a false statement of material fact or law
previously made to the tribunal by the lawyer;
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(2) fail to disclose to the tribunal controlling legal
authority known to the lawyer to be directly adverse
to the position of the client and not disclosed by
opposing counsel; or
(3) offer or use evidence that the lawyer knows to be
false. If a lawyer, the lawyer’s client, or a witness
called by the lawyer has offered material evidence and
the lawyer comes to know of its falsity, the lawyer
shall take reasonable remedial measures, including, if
necessary, disclosure to the tribunal. A lawyer may
refuse to offer evidence, other than the testimony of a
defendant in a criminal matter, that the lawyer
reasonably believes is false.
(b) A lawyer who represents a client before a tribunal and who knows that
a person intends to engage, is engaging or has engaged in criminal or fraudulent
conduct related to the proceeding shall take reasonable remedial measures,
including, if necessary, disclosure to the tribunal.
(c) The duties stated in paragraphs (a) and (b) apply even if compliance
requires disclosure of information otherwise protected by Rule 1.6.
(d) In an ex parte proceeding, a lawyer shall inform the tribunal of all
material facts known to the lawyer that will enable the tribunal to make an
informed decision, whether or not the facts are adverse.
(e) In presenting a matter to a tribunal, a lawyer shall disclose, unless
privileged or irrelevant, the identities of the clients the lawyer represents and of the
persons who employed the lawyer.
(f)

In appearing as a lawyer before a tribunal, a lawyer shall not:
(1) fail to comply with known local customs of courtesy
or practice of the bar or a particular tribunal without
giving to opposing counsel timely notice of the intent
not to comply;
(2) engage in undignified or discourteous conduct;
(3) intentionally or habitually violate any established rule
of procedure or of evidence; or
(4) engage in conduct intended to disrupt the tribunal.
-37-

Page 152 of 777

RULE 3.4.
Fairness to Opposing Party and Counsel
A lawyer shall not:
(a) (1) suppress any evidence that the lawyer or the
client has a legal obligation to reveal or produce;
(2) advise or cause a person to hide or leave the
jurisdiction of a tribunal for the purpose of making the
person unavailable as a witness therein;
(3) conceal or knowingly fail to disclose that which the
lawyer is required by law to reveal;
(4) knowingly use perjured testimony or false evidence;
(5) participate in the creation or preservation of evidence
when the lawyer knows or it is obvious that the
evidence is false; or
(6) knowingly engage in other illegal conduct or conduct
contrary to these Rules;
(b) offer an inducement to a witness that is prohibited by law or pay, offer
to pay or acquiesce in the payment of compensation to a witness contingent upon
the content of the witness’s testimony or the outcome of the matter. A lawyer may
advance, guarantee or acquiesce in the payment of:
(1) reasonable compensation to a witness for the loss of
time in attending, testifying, preparing to testify or
otherwise assisting counsel, and reasonable related
expenses; or
(2) a reasonable fee for the professional services of an
expert witness and reasonable related expenses;
(c) disregard or advise the client to disregard a standing rule of a tribunal
or a ruling of a tribunal made in the course of a proceeding, but the lawyer may take
appropriate steps in good faith to test the validity of such rule or ruling;
(d) in appearing before a tribunal on behalf of a client:
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(1) state or allude to any matter that the lawyer does not
reasonably believe is relevant or that will not be
supported by admissible evidence;
(2) assert personal knowledge of facts in issue except
when testifying as a witness;
(3) assert a personal opinion as to the justness of a cause,
the credibility of a witness, the culpability of a civil
litigant or the guilt or innocence of an accused but the
lawyer may argue, upon analysis of the evidence, for
any position or conclusion with respect to the matters
stated herein; or
(4) ask any question that the lawyer has no reasonable
basis to believe is relevant to the case and that is
intended to degrade a witness or other person; or
(e) present, participate in presenting, or threaten to present criminal
charges solely to obtain an advantage in a civil matter.

RULE 3.5.
Maintaining and Preserving the Impartiality of Tribunals and Jurors
(a) A lawyer shall not:
(1) seek to or cause another person to influence a judge,
official or employee of a tribunal by means prohibited
by law or give or lend anything of value to such judge,
official, or employee of a tribunal when the recipient
is prohibited from accepting the gift or loan but a
lawyer may make a contribution to the campaign fund
of a candidate for judicial office in conformity with
Part 100 of the Rules of the Chief Administrator of the
Courts;
(2) in an adversarial proceeding communicate or cause
another person to do so on the lawyer’s behalf, as to
the merits of the matter with a judge or official of a
tribunal or an employee thereof before whom the
matter is pending, except:
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(i)

in the course of official proceedings in the
matter;

(ii) in writing, if the lawyer promptly delivers a
copy of the writing to counsel for other
parties and to a party who is not
represented by a lawyer;
(iii) orally, upon adequate notice to counsel for
the other parties and to any party who is
not represented by a lawyer; or
(iv) as otherwise authorized by law, or by Part
100 of the Rules of the Chief Administrator
of the Courts;
(3) seek to or cause another person to influence a juror or
prospective juror by means prohibited by law;
(4) communicate or cause another to communicate with a
member of the jury venire from which the jury will be
selected for the trial of a case or, during the trial of a
case, with any member of the jury unless authorized
to do so by law or court order;
(5) communicate with a juror or prospective juror after
discharge of the jury if:
(i)

the communication is prohibited by law or
court order;

(ii) the juror has made known to the lawyer a
desire not to communicate;
(iii) t h e
communication
involves
misrepresentation, coercion, duress or
harassment; or
(iv) the communication is an attempt to
influence the juror’s actions in future jury
service; or
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(6) conduct a vexatious or harassing investigation of
either a member of the venire or a juror or, by
financial support or otherwise, cause another to do so.
(b) During the trial of a case a lawyer who is not connected therewith shall
not communicate with or cause another to communicate with a juror concerning the
case.
(c) All restrictions imposed by this Rule also apply to communications with
or investigations of members of a family of a member of the venire or a juror.
(d) A lawyer shall reveal promptly to the court improper conduct by a
member of the venire or a juror, or by another toward a member of the venire or a
juror or a member of his or her family of which the lawyer has knowledge.

RULE 3.6.
Trial Publicity
(a) A lawyer who is participating in or has participated in a criminal or civil
matter shall not make an extrajudicial statement that the lawyer knows or
reasonably should know will be disseminated by means of public communication
and will have a substantial likelihood of materially prejudicing an adjudicative
proceeding in the matter.
(b) A statement ordinarily is likely to prejudice materially an adjudicative
proceeding when it refers to a civil matter triable to a jury, a criminal matter or any
other proceeding that could result in incarceration, and the statement relates to:
(1) the character, credibility, reputation or criminal
record of a party, suspect in a criminal investigation
or witness, or the identity of a witness or the expected
testimony of a party or witness;
(2) in a criminal matter that could result in incarceration,
the possibility of a plea of guilty to the offense or the
existence or contents of any confession, admission or
statement given by a defendant or suspect, or that
person’s refusal or failure to make a statement;
(3) the performance or results of any examination or test,
or the refusal or failure of a person to submit to an
examination or test, or the identity or nature of
physical evidence expected to be presented;
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(4) any opinion as to the guilt or innocence of a defendant
or suspect in a criminal matter that could result in
incarceration;
(5) information the lawyer knows or reasonably should
know is likely to be inadmissible as evidence in a trial
and would, if disclosed, create a substantial risk of
prejudicing an impartial trial; or
(6) the fact that a defendant has been charged with a
crime, unless there is included therein a statement
explaining that the charge is merely an accusation and
that the defendant is presumed innocent until and
unless proven guilty.
(c) Provided that the statement complies with paragraph (a), a lawyer may
state the following without elaboration:
(1) the claim, offense or defense and, except when
prohibited by law, the identity of the persons
involved;
(2) information contained in a public record;
(3) that an investigation of a matter is in progress;
(4) the scheduling or result of any step in litigation;
(5) a request for assistance in obtaining evidence and
information necessary thereto;
(6) a warning of danger concerning the behavior of a
person involved, when there is reason to believe that
there exists the likelihood of substantial harm to an
individual or to the public interest; and
(7) in a criminal matter:
(i)

the identity, age, residence, occupation and
family status of the accused;

(ii) if the accused has not been apprehended,
i n formation necessa ry t o a id i n
apprehension of that person;
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(iii) the identity of investigating and arresting
officers or agencies and the length of the
investigation; and
(iv) the fact, time and place of arrest, resistance,
pursuit and use of weapons, and a
description of physical evidence seized,
other than as contained only in a
confession, admission or statement.
(d) Notwithstanding paragraph (a), a lawyer may make a statement that a
reasonable lawyer would believe is required to protect a client from the substantial
prejudicial effect of recent publicity not initiated by the lawyer or the lawyer’s
client. A statement made pursuant to this paragraph shall be limited to such
information as is necessary to mitigate the recent adverse publicity.
(e) No lawyer associated in a firm or government agency with a lawyer
subject to paragraph (a) shall make a statement prohibited by paragraph (a).

RULE 3.7.
Lawyer As Witness
(a) A lawyer shall not act as advocate before a tribunal in a matter in which
the lawyer is likely to be a witness on a significant issue of fact unless:
(1) the testimony relates solely to an uncontested issue;
(2) the testimony relates solely to the nature and value of
legal services rendered in the matter;
(3) disqualification of the lawyer would work substantial
hardship on the client;
(4) the testimony will relate solely to a matter of
formality, and there is no reason to believe that
substantial evidence will be offered in opposition to
the testimony; or
(5) the testimony is authorized by the tribunal.
(b) A lawyer may not act as advocate before a tribunal in a matter if:
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(1) another lawyer in the lawyer’s firm is likely to be
called as a witness on a significant issue other than on
behalf of the client, and it is apparent that the
testimony may be prejudicial to the client; or
(2) the lawyer is precluded from doing so by Rule 1.7 or
Rule 1.9.

RULE 3.8.
Special Responsibilities of Prosecutors and Other Government Lawyers
(a) A prosecutor or other government lawyer shall not institute, cause to be
instituted or maintain a criminal charge when the prosecutor or other government
lawyer knows or it is obvious that the charge is not supported by probable cause.
(b) A prosecutor or other government lawyer in criminal litigation shall
make timely disclosure to counsel for the defendant or to a defendant who has no
counsel of the existence of evidence or information known to the prosecutor or
other government lawyer that tends to negate the guilt of the accused, mitigate the
degree of the offense, or reduce the sentence, except when relieved of this
responsibility by a protective order of a tribunal.
(c) When a prosecutor knows of new, credible and material evidence
creating a reasonable likelihood that a convicted defendant did not commit an
offense of which the defendant was convicted, the prosecutor shall within a
reasonable time:
(1) disclose that evidence to an appropriate court or
prosecutor's office; or
(2) if the conviction was obtained by that prosecutor's
office,
(A) notify the appropriate court and the defendant
that the prosecutor's office possesses such
evidence unless a court authorizes delay for
good cause shown;
(B) disclose that evidence to the defendant unless
the disclosure would interfere with an ongoing
investigation or endanger the safety of a witness
or other person, and a court authorizes delay for
good cause shown; and
-44-

Page 159 of 777

(C) undertake or make reasonable efforts to cause to
be undertaken such further inquiry or
investigation as may be necessary to provide a
reasonable belief that the conviction should or
should not be set aside.
(d) When a prosecutor knows of clear and convincing evidence establishing
that a defendant was convicted, in a prosecution by the prosecutor's office, of an
offense that the defendant did not commit, the prosecutor shall seek a remedy
consistent with justice, applicable law, and the circumstances of the case.
(e) A prosecutor's independent judgment, made in good faith, that the new
evidence is not of such nature as to trigger the obligations of sections (c) and (d),
though subsequently determined to have been erroneous, does not constitute a
violation of this rule.

RULE 3.9.
Advocate In Non-Adjudicative Matters
A lawyer communicating in a representative capacity with a legislative body
or administrative agency in connection with a pending non-adjudicative matter or
proceeding shall disclose that the appearance is in a representative capacity, except
when the lawyer seeks information from an agency that is available to the public.
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RULE 4.1.
Truthfulness In Statements To Others
In the course of representing a client, a lawyer shall not knowingly make a
false statement of fact or law to a third person.

RULE 4.2.
Communication With Person Represented By Counsel
(a) In representing a client, a lawyer shall not communicate or cause
another to communicate about the subject of the representation with a party the
lawyer knows to be represented by another lawyer in the matter, unless the lawyer
has the prior consent of the other lawyer or is authorized to do so by law.
(b) Notwithstanding the prohibitions of paragraph (a), and unless
otherwise prohibited by law, a lawyer may cause a client to communicate with a
represented person unless the represented person is not legally competent, and
may counsel the client with respect to those communications, provided the lawyer
gives reasonable advance notice to the represented person’s counsel that such
communications will be taking place.
(c) A lawyer who is acting pro se or is represented by counsel in a matter is
subject to paragraph (a), but may communicate with a represented person, unless
otherwise prohibited by law and unless the represented person is not legally
competent, provided the lawyer or the lawyer’s counsel gives reasonable advance
notice to the represented person’s counsel that such communications will be taking
place.

RULE 4.3.
Communicating With Unrepresented Persons
In communicating on behalf of a client with a person who is not represented
by counsel, a lawyer shall not state or imply that the lawyer is disinterested. When
the lawyer knows or reasonably should know that the unrepresented person
misunderstands the lawyer’s role in the matter, the lawyer shall make reasonable
efforts to correct the misunderstanding. The lawyer shall not give legal advice to an
unrepresented person other than the advice to secure counsel if the lawyer knows
or reasonably should know that the interests of such person are or have a
reasonable possibility of being in conflict with the interests of the client.
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RULE 4.4.
Respect for Rights of Third Persons
(a) In representing a client, a lawyer shall not use means that have no
substantial purpose other than to embarrass or harm a third person or use methods
of obtaining evidence that violate the legal rights of such a person.
(b) A lawyer who receives a document relating to the representation of the
lawyer’s client and knows or reasonably should know that the document was
inadvertently sent shall promptly notify the sender.

RULE 4.5.
Communication After Incidents Involving Personal Injury or Wrongful Death
(a) In the event of a specific incident involving potential claims for personal
injury or wrongful death, no unsolicited communication shall be made to an
individual injured in the incident or to a family member or legal representative of
such an individual, by a lawyer or law firm, or by any associate, agent, employee or
other representative of a lawyer or law firm representing actual or potential
defendants or entities that may defend and/or indemnify said defendants, before
the 30th day after the date of the incident, unless a filing must be made within 30
days of the incident as a legal prerequisite to the particular claim, in which case no
unsolicited communication shall be made before the 15th day after the date of the
incident.
(b) An unsolicited communication by a lawyer or law firm, seeking to
represent an injured individual or the legal representative thereof under the
circumstance described in paragraph (a) shall comply with Rule 7.3(e).
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RULE 5.1.
Responsibilities of Law Firms, Partners, Managers and Supervisory Lawyers
(a) A law firm shall make reasonable efforts to ensure that all lawyers in
the firm conform to these Rules.
(b) (1) A lawyer with management responsibility in a law
firm shall make reasonable efforts to ensure that
other lawyers in the law firm conform to these Rules.
(2) A lawyer with direct supervisory authority over
another lawyer shall make reasonable efforts to
ensure that the supervised lawyer conforms to these
Rules.
(c) A law firm shall ensure that the work of partners and associates is
adequately supervised, as appropriate. A lawyer with direct supervisory authority
over another lawyer shall adequately supervise the work of the other lawyer, as
appropriate. In either case, the degree of supervision required is that which is
reasonable under the circumstances, taking into account factors such as the
experience of the person whose work is being supervised, the amount of work
involved in a particular matter, and the likelihood that ethical problems might arise
in the course of working on the matter.
(d) A lawyer shall be responsible for a violation of these Rules by another
lawyer if:
(1) the lawyer orders or directs the specific conduct or,
with knowledge of the specific conduct, ratifies it; or
(2) the lawyer is a partner in a law firm or is a lawyer
who individually or together with other lawyers
possesses comparable managerial responsibility in a
law firm in which the other lawyer practices or is a
lawyer who has supervisory authority over the other
lawyer; and
(i)

knows of such conduct at a time when it
could be prevented or its consequences
avoided or mitigated but fails to take
reasonable remedial action; or
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(ii) in the exercise of reasonable management
or supervisory authority should have
known of the conduct so that reasonable
remedial action could have been taken at a
time when the consequences of the conduct
could have been avoided or mitigated.

RULE 5.2.
Responsibilities of a Subordinate Lawyer
(a) A lawyer is bound by these Rules notwithstanding that the lawyer acted
at the direction of another person.
(b) A subordinate lawyer does not violate these Rules if that lawyer acts in
accordance with a supervisory lawyer’s reasonable resolution of an arguable
question of professional duty.

RULE 5.3.
Lawyer’s Responsibility for Conduct of Nonlawyers
(a) A law firm shall ensure that the work of nonlawyers who work for the
firm is adequately supervised, as appropriate. A lawyer with direct supervisory
authority over a nonlawyer shall adequately supervise the work of the nonlawyer,
as appropriate. In either case, the degree of supervision required is that which is
reasonable under the circumstances, taking into account factors such as the
experience of the person whose work is being supervised, the amount of work
involved in a particular matter and the likelihood that ethical problems might arise
in the course of working on the matter.
(b) A lawyer shall be responsible for conduct of a nonlawyer employed or
retained by or associated with the lawyer that would be a violation of these Rules if
engaged in by a lawyer, if:
(1) the lawyer orders or directs the specific conduct or,
with knowledge of the specific conduct, ratifies it; or
(2) the lawyer is a partner in a law firm or is a lawyer
who individually or together with other lawyers
possesses comparable managerial responsibility in a
law firm in which the nonlawyer is employed or is a
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lawyer who has supervisory authority over the
nonlawyer; and
(i)

knows of such conduct at a time when it
could be prevented or its consequences
avoided or mitigated but fails to take
reasonable remedial action; or

(ii) in the exercise of reasonable management
or supervisory authority should have
known of the conduct so that reasonable
remedial action could have been taken at a
time when the consequences of the conduct
could have been avoided or mitigated.

RULE 5.4.
Professional Independence of a Lawyer
(a) A lawyer or law firm shall not share legal fees with a nonlawyer, except
that:
(1) an agreement by a lawyer with the lawyer’s firm or
another lawyer associated in the firm may provide for
the payment of money, over a reasonable period of
time after the lawyer’s death, to the lawyer’s estate or
to one or more specified persons;
(2) a lawyer who undertakes to complete unfinished legal
business of a deceased lawyer may pay to the estate of
the deceased lawyer that portion of the total
compensation that fairly represents the services
rendered by the deceased lawyer; and
(3) a lawyer or law firm may compensate a nonlawyer
employee or include a nonlawyer employee in a
retirement plan based in whole or in part on a profitsharing arrangement.
(b) A lawyer shall not form a partnership with a nonlawyer if any of the
activities of the partnership consist of the practice of law.
(c) Unless authorized by law, a lawyer shall not permit a person who
recommends, employs or pays the lawyer to render legal service for another to
direct or regulate the lawyer’s professional judgment in rendering such legal
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services or to cause the lawyer to compromise the lawyer’s duty to maintain the
confidential information of the client under Rule 1.6.
(d) A lawyer shall not practice with or in the form of an entity authorized to
practice law for profit, if:
(1) a nonlawyer owns any interest therein, except that a
fiduciary representative of the estate of a lawyer may
hold the stock or interest of the lawyer for a
reasonable time during administration;
(2) a nonlawyer is a member, corporate director or officer
thereof or occupies a position of similar responsibility
in any form of association other than a corporation; or
(3) a nonlawyer has the right to direct or control the
professional judgment of a lawyer.

RULE 5.5.
Unauthorized Practice of Law
(a) A lawyer shall not practice law in a jurisdiction in violation of the
regulation of the legal profession in that jurisdiction.
(b) A lawyer shall not aid a nonlawyer in the unauthorized practice of law.

RULE 5.6.
Restrictions On Right To Practice
(a) A lawyer shall not participate in offering or making:
(1) a partnership, shareholder, operating, employment, or
other similar type of agreement that restricts the right
of a lawyer to practice after termination of the
relationship, except an agreement concerning benefits
upon retirement; or
(2) an agreement in which a restriction on a lawyer’s
right to practice is part of the settlement of a client
controversy.
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(b) This Rule does not prohibit restrictions that may be included in the
terms of the sale of a law practice pursuant to Rule 1.17.

RULE 5.7.
Responsibilities Regarding Nonlegal Services
(a) With respect to lawyers or law firms providing nonlegal services to
clients or other persons:
(1) A lawyer or law firm that provides nonlegal services
to a person that are not distinct from legal services
being provided to that person by the lawyer or law
firm is subject to these Rules with respect to the
provision of both legal and nonlegal services.
(2) A lawyer or law firm that provides nonlegal services
to a person that are distinct from legal services being
provided to that person by the lawyer or law firm is
subject to these Rules with respect to the nonlegal
services if the person receiving the services could
reasonably believe that the nonlegal services are the
subject of a client-lawyer relationship.
(3) A lawyer or law firm that is an owner, controlling
party or agent of, or that is otherwise affiliated with,
an entity that the lawyer or law firm knows to be
providing nonlegal services to a person is subject to
these Rules with respect to the nonlegal services if the
person receiving the services could reasonably
believe that the nonlegal services are the subject of a
client-lawyer relationship.
(4) For purposes of paragraphs (a)(2) and (a)(3), it will
be presumed that the person receiving nonlegal
services believes the services to be the subject of a
client-lawyer relationship unless the lawyer or law
firm has advised the person receiving the services in
writing that the services are not legal services and
that the protection of a client-lawyer relationship
does not exist with respect to the nonlegal services, or
if the interest of the lawyer or law firm in the entity
providing nonlegal services is de minimis.
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(b) Notwithstanding the provisions of paragraph (a), a lawyer or law firm
that is an owner, controlling party, agent, or is otherwise affiliated with an entity
that the lawyer or law firm knows is providing nonlegal services to a person shall
not permit any nonlawyer providing such services or affiliated with that entity to
direct or regulate the professional judgment of the lawyer or law firm in rendering
legal services to any person, or to cause the lawyer or law firm to compromise its
duty under Rule 1.6(a) and (c) with respect to the confidential information of a
client receiving legal services.
(c) For purposes of this Rule, “nonlegal services” shall mean those services
that lawyers may lawfully provide and that are not prohibited as an unauthorized
practice of law when provided by a nonlawyer.

RULE 5.8.
Contractual Relationship Between Lawyers and Nonlegal Professionals
(a) The practice of law has an essential tradition of complete independence
and uncompromised loyalty to those it serves. Recognizing this tradition, clients of
lawyers practicing in New York State are guaranteed “independent professional
judgment and undivided loyalty uncompromised by conflicts of interest.” Indeed,
these guarantees represent the very foundation of the profession and allow and
foster its continued role as a protector of the system of law. Therefore, a lawyer
must remain completely responsible for his or her own independent professional
judgment, maintain the confidences and secrets of clients, preserve funds of clients
and third parties in his or her control, and otherwise comply with the legal and
ethical principles governing lawyers in New York State.
Multi-disciplinary practice between lawyers and nonlawyers is
incompatible with the core values of the legal profession and therefore, a strict
division between services provided by lawyers and those provided by nonlawyers is
essential to protect those values. However, a lawyer or law firm may enter into and
maintain a contractual relationship with a nonlegal professional or nonlegal
professional service firm for the purpose of offering to the public, on a systematic
and continuing basis, legal services performed by the lawyer or law firm as well as
other nonlegal professional services, notwithstanding the provisions of Rule 1.7(a),
provided that:
(1) the profession of the nonlegal professional or nonlegal
professional service firm is included in a list jointly
established and maintained by the Appellate Divisions
pursuant to Section 1205.3 of the Joint Appellate
Division Rules;
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(2) the lawyer or law firm neither grants to the nonlegal
professional or nonlegal professional service firm, nor
permits such person or firm to obtain, hold or
exercise, directly or indirectly, any ownership or
investment interest in, or managerial or supervisory
right, power or position in connection with the
practice of law by the lawyer or law firm, nor, as
provided in Rule 7.2(a)(1), shares legal fees with a
nonlawyer or receives or gives any monetary or other
tangible benefit for giving or receiving a referral; and
(3) the fact that the contractual relationship exists is
disclosed by the lawyer or law firm to any client of the
lawyer or law firm before the client is referred to the
nonlegal professional service firm, or to any client of
the nonlegal professional service firm before that
client receives legal services from the lawyer or law
firm; and the client has given informed written
consent and has been provided with a copy of the
“Statement of Client’s Rights In Cooperative Business
Arrangements” pursuant to section 1205.4 of the Joint
Appellate Divisions Rules.
(b) For purposes of paragraph (a):
(1) each profession on the list maintained pursuant to a
Joint Rule of the Appellate Divisions shall have been
designated sua sponte, or approved by the Appellate
Divisions upon application of a member of a nonlegal
profession or nonlegal professional service firm, upon
a determination that the profession is composed of
individuals who, with respect to their profession:
(i)

have been awarded a bachelor’s degree or
its equivalent from an accredited college or
university, or have attained an equivalent
combination of educational credit from
such a college or university and work
experience;

(ii) are licensed to practice the profession by
an agency of the State of New York or the
United States Government; and
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(iii) are required under penalty of suspension
or revocation of license to adhere to a code
of ethical conduct that is reasonably
comparable to that of the legal profession;
(2) the term “ownership or investment interest” shall
mean any such interest in any form of debt or equity,
and shall include any interest commonly considered
to be an interest accruing to or enjoyed by an owner
or investor.
(c) This Rule shall not apply to relationships consisting solely of nonexclusive reciprocal referral agreements or understandings between a lawyer or
law firm and a nonlegal professional or nonlegal professional service firm.

-55-

Page 170 of 777

RULE 6.1.
Voluntary Pro Bono Service
Lawyers are strongly encouraged to provide pro bono legal services to
benefit poor persons.
(a) Every lawyer should aspire to:
(1) provide at least 50 hours of pro bono legal services
each year to poor persons; and
(2) contribute financially to organizations that provide
legal services to poor persons. Lawyers in private
practice or employed by a for-profit entity should
aspire to contribute annually in an amount at least
equivalent to (i) the amount typically billed by the
lawyer (or the firm with which the lawyer is
associated) for one hour of time; or (ii) if the lawyer's
work is performed on a contingency basis, the amount
typically billed by lawyers in the community for one
hour of time; or (iii) the amount typically paid by the
organization employing the lawyer for one hour of the
lawyer's time; or (iv) if the lawyer is underemployed,
an amount not to exceed one-tenth of one percent of
the lawyer's income.
(b) Pro bono legal services that meet this goal are:
(1) professional services rendered in civil matters, and in
those criminal matters for which the government is
not obliged to provide funds for legal representation,
to persons who are financially unable to compensate
counsel;
(2) activities related to improving the administration of
justice by simplifying the legal process for, or
increasing the availability and quality of legal services
to, poor persons; and
(3) professional services to charitable, religious, civic and
educational organizations in matters designed
predominantly to address the needs of poor persons.
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(c) Appropriate organizations for financial contributions are:
(1) organizations primarily engaged in the provision of
legal services to the poor; and
(2) organizations substantially engaged in the provision
of legal services to the poor, provided that the
donated funds are to be used for the provision of such
legal services.
(d) This Rule is not intended to be enforced through the disciplinary
process, and the failure to fulfill the aspirational goals contained herein should be
without legal consequence.

RULE 6.2.
[Reserved]

RULE 6.3.
Membership in a Legal Services Organization
A lawyer may serve as a director, officer or member of a not-for-profit legal
services organization, apart from the law firm in which the lawyer practices,
notwithstanding that the organization serves persons having interests that differ
from t hose of a client of the lawyer or the lawyer’s firm. The lawyer shall not
knowingly participate in a decision or action of the organization:
(a) if participating in the decision or action would be incompatible
with the lawyer’s obligations to a client under Rules 1.7 through
1.13; or
(b) where the decision or action could have a material adverse effect
on the representation of a client of the organization whose
interests differ from those of a client of the lawyer or the
lawyer’s firm.
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RULE 6.4.
Law Reform Activities Affecting Client Interests
A lawyer may serve as a director, officer or member of an organization
involved in reform of the law or its administration, notwithstanding that the reform
may affect the interests of a client of the lawyer. When the lawyer knows that the
interests of a client may be materially benefitted by a decision in which the lawyer
actively participates, the lawyer shall disclose that fact to the organization, but need
not identify the client. In determining the nature and scope of participation in such
activities, a lawyer should be mindful of obligations to clients under other Rules,
particularly Rule 1.7.

RULE 6.5.
Participation in Limited Pro Bono Legal Service Programs
(a) A lawyer who, under the auspices of a program sponsored by a court,
government agency, bar association or not-for-profit legal services organization,
provides short-term limited legal services to a client without expectation by either
the lawyer or the client that the lawyer will provide continuing representation in
the matter:
(1) shall comply with Rules 1.7, 1.8 and 1.9, concerning
restrictions on representations where there are or
may be conflicts of interest as that term is defined in
these Rules, only if the lawyer has actual knowledge at
the time of commencement of representation that the
representation of the client involves a conflict of
interest; and
(2) shall comply with Rule 1.10 only if the lawyer has
actual knowledge at the time of commencement of
representation that another lawyer associated with
the lawyer in a law firm is affected by Rules 1.7, 1.8
and 1.9.
(b) Except as provided in paragraph (a)(2), Rule 1.7 and Rule 1.9 are
inapplicable to a representation governed by this Rule.
(c) Short-term limited legal services are services providing legal advice or
representation free of charge as part of a program described in paragraph (a) with
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no expectation that the assistance will continue beyond what is necessary to
complete an initial consultation, representation or court appearance.
(d) The lawyer providing short-term limited legal services must secure the
client’s informed consent to the limited scope of the representation, and such
representation shall be subject to the provisions of Rule 1.6.
(e) This Rule shall not apply where the court before which the matter is
pending determines that a conflict of interest exists or, if during the course of the
representation, the lawyer providing the services becomes aware of the existence of
a conflict of interest precluding continued representation.

-59-

Page 174 of 777

RULE 7.1.
Advertising
(a) A lawyer or law firm shall not use or disseminate or participate in the
use or dissemination of any advertisement that:
(1) contains statements or claims that are false, deceptive
or misleading; or
(2) violates a Rule.
(b) Subject to the provisions of paragraph (a), an advertisement may
include information as to:
(1) legal and nonlegal education, degrees and other
scholastic distinctions, dates of admission to any bar;
areas of the law in which the lawyer or law firm
practices, as authorized by these Rules; public offices
and teaching positions held; publications of law
related matters authored by the lawyer; memberships
in bar associations or other professional societies or
organizations, including offices and committee
assignments therein; foreign language fluency; and
bona fide professional ratings;
(2) names of clients regularly represented, provided that
the client has given prior written consent;
(3) bank references; credit arrangements accepted;
prepaid or group legal services programs in which the
lawyer or law firm participates; nonlegal services
provided by the lawyer or law firm or by an entity
owned and controlled by the lawyer or law firm; the
existence of contractual relationships between the
lawyer or law firm and a nonlegal professional or
nonlegal professional service firm, to the extent
permitted by Rule 5.8, and the nature and extent of
services available through those contractual
relationships; and
(4) legal fees for initial consultation; contingent fee rates
in civil matters when accompanied by a statement
disclosing the information required by paragraph (p);
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range of fees for legal and nonlegal services, provided
that there be available to the public free of charge a
written statement clearly describing the scope of each
advertised service; hourly rates; and fixed fees for
specified legal and nonlegal services.
(c) An advertisement shall not:
(1) include a paid endorsement of, or testimonial about, a
lawyer or law firm without disclosing that the person
is being compensated therefor;
(2) include the portrayal of a fictitious law firm, the use of
a fictitious name to refer to lawyers not associated
together in a law firm, or otherwise imply that
lawyers are associated in a law firm if that is not the
case;
(3) use actors to portray a judge, the lawyer, members of
the law firm, or clients, or utilize depictions of
fictionalized events or scenes, without disclosure of
same; or
(4) be made to resemble legal documents.
(d) An advertisement that complies with subdivision (e) of this section may
contain the following:
(1) statements that are reasonably likely to create an
expectation about results the lawyer can achieve;
(2) statements that compare the lawyer’s services with
the services of other lawyers;
(3) testimonials or endorsements of clients, and of former
clients; or
(4) statements describing or characterizing the quality of
the lawyer’s or law firm’s services.
(e) It is permissible to provide the information set forth in subdivision(d)
of this section provided:
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(1) its dissemination does not violate subdivision(a)of
this section;
(2) it can be factually supported by the lawyer or law firm
as of the date on which the advertisement is published
or disseminated;
(3) it is accompanied by the following disclaimer: “Prior
results do not guarantee a similar outcome”; and
(4) in the case of a testimonial or endorsement from a
client with respect to a matter still pending, the client
gives informed consent confirmed in writing.
(f) Every advertisement other than those appearing in a radio, television
or billboard advertisement, in a directory, newspaper, magazine or other periodical
(and any web sites related thereto), or made in person pursuant to Rule 7.3(a)(1),
shall be labeled “Attorney Advertising” on the first page, or on the home page in the
case of a web site. If the communication is in the form of a self-mailing brochure or
postcard, the words “Attorney Advertising” shall appear therein. In the case of
electronic mail, the subject line shall contain the notation “ATTORNEY
ADVERTISING.”
(g) A lawyer or law firm shall not utilize meta tags or other hidden
computer codes that, if displayed, would violate these Rules.
(h) All advertisements shall include the name, principal law office address
and telephone number of the lawyer or law firm whose services are being offered.
(i) Any words or statements required by this Rule to appear in an
advertisement must be clearly legible and capable of being read by the average
person, if written, and intelligible if spoken aloud. In the case of a web site, the
required words or statements shall appear on the home page.
(j) A lawyer or law firm advertising any fixed fee for specified legal
services shall, at the time of fee publication, have available to the public a written
statement clearly describing the scope of each advertised service, which statement
shall be available to the client at the time of retainer for any such service. Such legal
services shall include all those services that are recognized as reasonable and
necessary under local custom in the area of practice in the community where the
services are performed.
(k) All advertisements shall be pre-approved by the lawyer or law firm, and
a copy shall be retained for a period of not less than three years following its initial
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dissemination. Any advertisement contained in a computer-accessed
communication shall be retained for a period of not less than one year. A copy of the
contents of any web site covered by this Rule shall be preserved upon the initial
publication of the web site, any major web site redesign, or a meaningful and
extensive content change, but in no event less frequently than once every 90 days.
(l) If a lawyer or law firm advertises a range of fees or an hourly rate for
services, the lawyer or law firm shall not charge more than the fee advertised for
such services. If a lawyer or law firm advertises a fixed fee for specified legal
services, or performs services described in a fee schedule, the lawyer or law firm
shall not charge more than the fixed fee for such stated legal service as set forth in
the advertisement or fee schedule, unless the client agrees in writing that the
services performed or to be performed were not legal services referred to or
implied in the advertisement or in the fee schedule and, further, that a different fee
arrangement shall apply to the transaction.
(m) Unless otherwise specified in the advertisement, if a lawyer publishes
any fee information authorized under this Rule in a publication that is published
more frequently than once per month, the lawyer shall be bound by any
representation made therein for a period of not less than 30 days after such
publication. If a lawyer publishes any fee information authorized under this Rule in
a publication that is published once per month or less frequently, the lawyer shall be
bound by any representation made therein until the publication of the succeeding
issue. If a lawyer publishes any fee information authorized under this Rule in a
publication that has no fixed date for publication of a succeeding issue, the lawyer
shall be bound by any representation made therein for a reasonable period of time
after publication, but in no event less than 90 days.
(n) Unless otherwise specified, if a lawyer broadcasts any fee information
authorized under this Rule, the lawyer shall be bound by any representation made
therein for a period of not less than 30 days after such broadcast.
(o) A lawyer shall not compensate or give any thing of value to
representatives of the press, radio, television or other communication medium in
anticipation of or in return for professional publicity in a news item.
(p) All advertisements that contain information about the fees charged by
the lawyer or law firm, including those indicating that in the absence of a recovery
no fee will be charged, shall comply with the provisions of Judiciary Law §488(3).
(q) A lawyer may accept employment that results from participation in
activities designed to educate the public to recognize legal problems, to make
intelligent selection of counsel or to utilize available legal services.
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(r) Without affecting the right to accept employment, a lawyer may speak
publicly or write for publication on legal topics so long as the lawyer does not
undertake to give individual advice.

RULE 7.2.
Payment for Referrals
(a) A lawyer shall not compensate or give anything of value to a person or
organization to recommend or obtain employment by a client, or as a reward for
having made a recommendation resulting in employment by a client, except that:
(1) a lawyer or law firm may refer clients to a nonlegal
professional or nonlegal professional service firm
pursuant to a contractual relationship with such
nonlegal professional or nonlegal professional service
firm to provide legal and other professional services
on a systematic and continuing basis as permitted by
Rule 5.8, provided however that such referral shall
not otherwise include any monetary or other tangible
consideration or reward for such, or the sharing of
legal fees; and
(2) a lawyer may pay the usual and reasonable fees or
dues charged by a qualified legal assistance
organization or referral fees to another lawyer as
permitted by Rule 1.5(g).
(b) A lawyer or the lawyer’s partner or associate or any other affiliated
lawyer may be recommended, employed or paid by, or may cooperate with one of
the following offices or organizations that promote the use of the lawyer’s services
or those of a partner or associate or any other affiliated lawyer, or request one of
the following offices or organizations to recommend or promote the use of the
lawyer’s services or those of the lawyer’s partner or associate, or any other affiliated
lawyer as a private practitioner, if there is no interference with the exercise of
independent professional judgment on behalf of the client:
(1) a legal aid office or public defender office:
(i)

operated or sponsored by a duly accredited
law school;

(ii) operated or sponsored by a bona fide, nonprofit community organization;
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(iii) operated or sponsored by a governmental
agency; or
(iv) operated, sponsored, or approved by a bar
association;
(2) a military legal assistance office;
(3) a lawyer referral service operated, sponsored or
approved by a bar association or authorized by law or
court rule; or
(4) any bona fide organization that recommends,
furnishes or pays for legal services to its members or
beneficiaries provided the following conditions are
satisfied:
(i)

Neither the lawyer, nor the lawyer’s
partner, nor associate, nor any other
affiliated lawyer nor any nonlawyer, shall
have initiated or promoted such
organization for the primary purpose of
providing financial or other benefit to such
lawyer, partner, associate or affiliated
lawyer;

(ii) Such organization is not operated for the
purpose of procuring legal work or
financial benefit for any lawyer as a private
practitioner outside of the legal services
program of the organization;
(iii) The member or beneficiary to whom the
legal services are furnished, and not such
organization, is recognized as the client of
the lawyer in the matter;
(iv) The legal service plan of such organization
provides appropriate relief for any member
or beneficiary who asserts a claim that
representation by counsel furnished,
selected or approved by the organization
for the particular matter involved would be
unethical, improper or inadequate under
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the circumstances of the matter involved;
and the plan provides an appropriate
procedure for seeking such relief;
(v) The lawyer does not know or have cause to
know that such organization is in violation
of applicable laws, rules of court or other
legal requirements that govern its legal
service operations; and
(vi) Such organization has filed with the
appropriate disciplinary authority, to the
extent required by such authority, at least
annually a report with respect to its legal
service plan, if any, showing its terms, its
schedule of benefits, its subscription
charges, agreements with counsel and
financial results of its legal service activities
or, if it has failed to do so, the lawyer does
not know or have cause to know of such
failure.

RULE 7.3.
Solicitation and Recommendation of Professional Employment
(a) A lawyer shall not engage in solicitation:
(1) by in-person or telephone contact, or by real-time or
interactive computer-accessed communication unless
the recipient is a close friend, relative, former client or
existing client; or
(2) by any form of communication if:
(i)

the communication or contact violates Rule
4.5, Rule 7.1(a), or paragraph (e) of this
Rule;

(ii) the recipient has made known to the lawyer
a desire not to be solicited by the lawyer;
(iii) the solicitation involves coercion, duress or
harassment;
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(iv) the lawyer knows or reasonably should
know that the age or the physical,
emotional or mental state of the recipient
makes it unlikely that the recipient will be
able to exercise reasonable judgment in
retaining a lawyer; or
(v) the lawyer intends or expects, but does not
disclose, that the legal services necessary to
handle the matter competently will be
performed primarily by another lawyer
who is not affiliated with the soliciting
lawyer as a partner, associate or of counsel.
(b) For purposes of this Rule, “solicitation” means any advertisement
initiated by or on behalf of a lawyer or law firm that is directed to, or targeted at, a
specific recipient or group of recipients, or their family members or legal
representatives, the primary purpose of which is the retention of the lawyer or law
firm, and a significant motive for which is pecuniary gain. It does not include a
proposal or other writing prepared and delivered in response to a specific request
of a prospective client.
(c) A solicitation directed to a recipient in this State shall be subject to the
following provisions:
(1) A copy of the solicitation shall at the time of its
dissemination be filed with the attorney disciplinary
committee of the judicial district or judicial
department wherein the lawyer or law firm maintains
its principal office. Where no such office is
maintained, the filing shall be made in the judicial
department where the solicitation is targeted. A filing
shall consist of:
(i)

a copy of the solicitation;

(ii) a transcript of the audio portion of any
radio or television solicitation; and
(iii) if the solicitation is in a language other than
English, an accurate English-language
translation.
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(2) Such solicitation shall contain no reference to the fact
of filing.
(3) If a solicitation is directed to a predetermined
recipient, a list containing the names and addresses of
all recipients shall be retained by the lawyer or law
firm for a period of not less than three years following
the last date of its dissemination.
(4) Solicitations filed pursuant to this subdivision shall be
open to public inspection.
(5) The provisions of this paragraph shall not apply to:
(i)

a solicitation directed or disseminated to a
close friend, relative, or former or existing
client;

(ii) a web site maintained by the lawyer or law
firm, unless the web site is designed for and
directed to or targeted at a prospective
client affected by an identifiable actual
event or occurrence or by an identifiable
prospective defendant; or
(iii) professional cards or other announcements
the distribution of which is authorized by
Rule 7.5(a).
(d) A written solicitation shall not be sent by a method that requires the
recipient to travel to a location other than that at which the recipient ordinarily
receives business or personal mail or that requires a signature on the part of the
recipient.
(e) No solicitation relating to a specific incident involving potential claims
for personal injury or wrongful death shall be disseminated before the 30th day
after the date of the incident, unless a filing must be made within 30 days of the
incident as a legal prerequisite to the particular claim, in which case no unsolicited
communication shall be made before the 15th day after the date of the incident.
(f) Any solicitation made in writing or by computer-accessed
communication and directed to a pre-determined recipient, if prompted by a
specific occurrence involving or affecting a recipient, shall disclose how the lawyer
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obtained the identity of the recipient and learned of the recipient’s potential legal
need.
(g) If a retainer agreement is provided with any solicitation, the top of each
page shall be marked “SAMPLE” in red ink in a type size equal to the largest type
size used in the agreement and the words “DO NOT SIGN” shall appear on the client
signature line.
(h) Any solicitation covered by this section shall include the name,
principal law office address and telephone number of the lawyer or law firm whose
services are being offered.
(i) The provisions of this Rule shall apply to a lawyer or members of a law
firm not admitted to practice in this State who shall solicit retention by residents of
this State.

RULE 7.4.
Identification of Practice and Specialty
(a) A lawyer or law firm may publicly identify one or more areas of law in
which the lawyer or the law firm practices, or may state that the practice of the
lawyer or law firm is limited to one or more areas of law, provided that the lawyer
or law firm shall not state that the lawyer or law firm is a specialist or specializes in
a particular field of law, except as provided in Rule 7.4(c).
(b) A lawyer admitted to engage in patent practice before the United States
Patent and Trademark Office may use the designation “Patent Attorney” or a
substantially similar designation.
(c) A lawyer may state that the lawyer has been recognized or certified as a
specialist only as follows:
(1) A lawyer who is certified as a specialist in a particular
area of law or law practice by a private organization
approved for that purpose by the American Bar
Association may state the fact of certification if, in
conjunction therewith, the certifying organization is
identified and the following statement is prominently
made: “The [name of the private certifying
organization] is not affiliated with any governmental
authority.”
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(2) A lawyer who is certified as a specialist in a particular
area of law or law practice by the authority having
jurisdiction over specialization under the laws of
another state or territory may state the fact of
certification if, in conjunction therewith, the certifying
state or territory is identified and the following
statement is prominently made: “Certification granted
by the [identify state or territory] is not recognized by
any governmental authority within the State of New
York.”

RULE 7.5.
Professional Notices, Letterheads and Signs
(a) A lawyer or law firm may use internet web sites, professional cards,
professional announcement cards, office signs, letterheads or similar professional
notices or devices, provided the same do not violate any statute or court rule and
are in accordance with Rule 7.1, including the following:
(1) a professional card of a lawyer identifying the lawyer
by name and as a lawyer, and giving addresses,
telephone numbers, the name of the law firm, and any
information permitted under Rule 7.1(b) or Rule 7.4.
A professional card of a law firm may also give the
names of members and associates;
(2) a professional announcement card stating new or
changed associations or addresses, change of firm
name, or similar matters pertaining to the
professional offices of a lawyer or law firm or any
nonlegal business conducted by the lawyer or law
firm pursuant to Rule 5.7. It may state biographical
data, the names of members of the firm and
associates, and the names and dates of predecessor
firms in a continuing line of succession. It may state
the nature of the legal practice if permitted under
Rule 7.4;
(3) a sign in or near the office and in the building
directory identifying the law office and any nonlegal
business conducted by the lawyer or law firm
pursuant to Rule 5.7. The sign may state the nature of
the legal practice if permitted under Rule 7.4; or
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(4) a letterhead identifying the lawyer by name and as a
lawyer, and giving addresses, telephone numbers, the
name of the law firm, associates and any information
permitted under Rule 7.1(b) or Rule 7.4. A letterhead
of a law firm may also give the names of members and
associates, and names and dates relating to deceased
and retired members. A lawyer or law firm may be
designated “Of Counsel” on a letterhead if there is a
continuing relationship with a lawyer or law firm,
other than as a partner or associate. A lawyer or law
firm may be designated as “General Counsel” or by
similar professional reference on stationery of a client
if the lawyer or the firm devotes a substantial amount
of professional time in the representation of that
client. The letterhead of a law firm may give the
names and dates of predecessor firms in a continuing
line of succession.
(b) A lawyer in private practice shall not practice under a trade name, a
name that is misleading as to the identity of the lawyer or lawyers practicing under
such name, or a firm name containing names other than those of one or more of the
lawyers in the firm, except that the name of a professional corporation shall contain
“PC” or such symbols permitted by law, the name of a limited liability company or
partnership shall contain “LLC,” “LLP” or such symbols permitted by law and, if
otherwise lawful, a firm may use as, or continue to include in its name the name or
names of one or more deceased or retired members of the firm or of a predecessor
firm in a continuing line of succession. Such terms as “legal clinic,” “legal aid,” “legal
service office,” “legal assistance office,” “defender office” and the like may be used
only by qualified legal assistance organizations, except that the term “legal clinic”
may be used by any lawyer or law firm provided the name of a participating lawyer
or firm is incorporated therein. A lawyer or law firm may not include the name of a
nonlawyer in its firm name, nor may a lawyer or law firm that has a contractual
relationship with a nonlegal professional or nonlegal professional service firm
pursuant to Rule 5.8 to provide legal and other professional services on a systematic
and continuing basis include in its firm name the name of the nonlegal professional
service firm or any individual nonlegal professional affiliated therewith. A lawyer
who assumes a judicial, legislative or public executive or administrative post or
office shall not permit the lawyer’s name to remain in the name of a law firm or to
be used in professional notices of the firm during any significant period in which the
lawyer is not actively and regularly practicing law as a member of the firm and,
during such period, other members of the firm shall not use the lawyer’s name in
the firm name or in professional notices of the firm.
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(c) Lawyers shall not hold themselves out as having a partnership with one
or more other lawyers unless they are in fact partners.
(d) A partnership shall not be formed or continued between or among
lawyers licensed in different jurisdictions unless all enumerations of the members
and associates of the firm on its letterhead and in other permissible listings make
clear the jurisdictional limitations on those members and associates of the firm not
licensed to practice in all listed jurisdictions; however, the same firm name may be
used in each jurisdiction.
(e) A lawyer or law firm may utilize a domain name for an internet web site
that does not include the name of the lawyer or law firm provided:
(1) all pages of the web site clearly and conspicuously
include the actual name of the lawyer or law firm;
(2) the lawyer or law firm in no way attempts to engage
in the practice of law using the domain name;
(3) the domain name does not imply an ability to obtain
results in a matter; and
(4) the domain name does not otherwise violate these
Rules.
(f) A lawyer or law firm may utilize a telephone number which contains a
domain name, nickname, moniker or motto that does not otherwise violate these
Rules.
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RULE 8.1.
Candor in the Bar Admission Process
(a) A lawyer shall be subject to discipline if, in connection with the lawyer’s
own application for admission to the bar previously filed in this state or in any other
jurisdiction, or in connection with the application of another person for admission
to the bar, the lawyer knowingly:
(1) has made or failed to correct a false statement of
material fact; or
(2) has failed to disclose a material fact requested in
connection with a lawful demand for information
from an admissions authority.

RULE 8.2.
Judicial Officers and Candidates
(a) A lawyer shall not knowingly make a false statement of fact concerning
the qualifications, conduct or integrity of a judge or other adjudicatory officer or of a
candidate for election or appointment to judicial office.
(b) A lawyer who is a candidate for judicial office shall comply with the
applicable provisions of Part 100 of the Rules of the Chief Administrator of the
Courts.

RULE 8.3.
Reporting Professional Misconduct
(a) A lawyer who knows that another lawyer has committed a violation of
the Rules of Professional Conduct that raises a substantial question as to that
lawyer’s honesty, trustworthiness or fitness as a lawyer shall report such
knowledge to a tribunal or other authority empowered to investigate or act upon
such violation.
(b) A lawyer who possesses knowledge or evidence concerning another
lawyer or a judge shall not fail to respond to a lawful demand for information from a
tribunal or other authority empowered to investigate or act upon such conduct.
(c) This Rule does not require disclosure of:
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(1) information otherwise protected by Rule 1.6; or
(2) information gained by a lawyer or judge while
participating in a bona fide lawyer assistance
program.

RULE 8.4.
Misconduct
A lawyer or law firm shall not:
(a) violate or attempt to violate the Rules of Professional Conduct,
knowingly assist or induce another to do so, or do so through the
acts of another;
(b) engage in illegal conduct that adversely reflects on the lawyer’s
honesty, trustworthiness or fitness as a lawyer;
(c) engage in conduct involving dishonesty, fraud, deceit or
misrepresentation;
(d) engage in conduct that is prejudicial to the administration of
justice;
(e) state or imply an ability:
(1) to influence improperly or upon irrelevant grounds
any tribunal, legislative body or public official; or
(2) to achieve results using means that violate these Rules
or other law;
(f)

knowingly assist a judge or judicial officer in conduct that is a
violation of applicable rules of judicial conduct or other law;

(g) unlawfully discriminate in the practice of law, including in
hiring, promoting or otherwise determining conditions of
employment on the basis of age, race, creed, color, national
origin, sex, disability, marital status or sexual orientation.
Where there is a tribunal with jurisdiction to hear a complaint, if
timely brought, other than a Departmental Disciplinary
Committee, a complaint based on unlawful discrimination shall
be brought before such tribunal in the first instance. A certified
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copy of a determination by such a tribunal, which has become
final and enforceable and as to which the right to judicial or
appellate review has been exhausted, finding that the lawyer has
engaged in an unlawful discriminatory practice shall constitute
prima facie evidence of professional misconduct in a disciplinary
proceeding; or
(h) engage in any other conduct that adversely reflects on the
lawyer’s fitness as a lawyer.

RULE 8.5.
Disciplinary Authority and Choice of Law
(a) A lawyer admitted to practice in this state is subject to the disciplinary
authority of this state, regardless of where the lawyer’s conduct occurs. A lawyer
may be subject to the disciplinary authority of both this state and another
jurisdiction where the lawyer is admitted for the same conduct.
(b) In any exercise of the disciplinary authority of this state, the rules of
professional conduct to be applied shall be as follows:
(1) For conduct in connection with a proceeding in a
court before which a lawyer has been admitted to
practice (either generally or for purposes of that
proceeding), the rules to be applied shall be the rules
of the jurisdiction in which the court sits, unless the
rules of the court provide otherwise; and
(2) For any other conduct:
(i)

If the lawyer is licensed to practice only in
this state, the rules to be applied shall be
the rules of this state, and

(ii) If the lawyer is licensed to practice in this
state and another jurisdiction, the rules to
be applied shall be the rules of the
admitting jurisdiction in which the lawyer
principally practices; provided, however,
that if particular conduct clearly has its
predominant effect in another jurisdiction
in which the lawyer is licensed to practice,
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the rules of that jurisdiction shall be
applied to that conduct.
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NEW YORK RULES OF PROFESSIONAL CONDUCT
(Effective April 1, 2009)
PREAMBLE:
A LAWYER’S RESPONSIBILITIES
[1]
A lawyer, as a member of the legal profession, is a representative of clients and an officer of
the legal system with special responsibility for the quality of justice. As a representative of clients, a lawyer
assumes many roles, including advisor, advocate, negotiator, and evaluator. As an officer of the legal
system, each lawyer has a duty to uphold the legal process; to demonstrate respect for the legal system; to
seek improvement of the law; and to promote access to the legal system and the administration of justice. In
addition, a lawyer should further the public’s understanding of and confidence in the rule of law and the
justice system because, in a constitutional democracy, legal institutions depend on popular participation and
support to maintain their authority.
[2]
The touchstone of the client-lawyer relationship is the lawyer’s obligation to assert the client’s
position under the rules of the adversary system, to maintain the client’s confidential information except in
limited circumstances, and to act with loyalty during the period of the representation.
[3]
A lawyer’s responsibilities in fulfilling these many roles and obligations are usually
harmonious. In the course of law practice, however, conflicts may arise among the lawyer’s responsibilities
to clients, to the legal system and to the lawyer’s own interests. The Rules of Professional Conduct often
prescribe terms for resolving such conflicts. Nevertheless, within the framework of the Rules, many difficult
issues of professional discretion can arise. The lawyer must resolve such issues through the exercise of
sensitive professional and moral judgment, guided by the basic principles underlying the Rules.
[4]
The legal profession is largely self-governing. An independent legal profession is an
important force in preserving government under law, because abuse of legal authority is more readily
challenged by a profession whose members are not dependent on government for the right to practice law.
To the extent that lawyers meet these professional obligations, the occasion for government regulation is
obviated.
[5]
The relative autonomy of the legal profession carries with it special responsibilities of selfgovernance. Every lawyer is responsible for observance of the Rules of Professional Conduct and also
should aid in securing their observance by other lawyers. Neglect of these responsibilities compromises the
independence of the profession and the public interest that it serves. Compliance with the Rules depends
primarily upon the lawyer’s understanding of the Rules and desire to comply with the professional norms
they embody for the benefit of clients and the legal system, and, secondarily, upon reinforcement by peer and
public opinion. So long as its practitioners are guided by these principles, the law will continue to be a noble
profession.
SCOPE
[6]
The Rules of Professional Conduct are rules of reason. They should be interpreted with
reference to the purposes of legal representation and of the law itself. Some of the Rules are imperatives,
cast in the terms “shall” or “shall not.” These Rules define proper conduct for purposes of professional
discipline. Others, generally cast in the term “may,” are permissive and define areas under the Rules in
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which the lawyer has discretion to exercise professional judgment. No disciplinary action should be taken
when the lawyer chooses not to act or acts within the bounds of such discretion. Other Rules define the
nature of relationships between the lawyer and others. The Rules are thus partly obligatory and disciplinary
and partly constitutive and descriptive in that they define a lawyer’s professional role. Many of the
Comments use the term “should.” Comments do not add obligations to the Rules but provide guidance for
practicing in compliance with the Rules. The Rules state the minimum level of conduct below which no
lawyer can fall without being subject to disciplinary action.
[7]
The Rules presuppose a larger legal context shaping the lawyer’s role. That context includes
court rules and statutes relating to matters of licensure, laws defining specific obligations of lawyers, and
substantive and procedural law in general. The Comments are sometimes used to alert lawyers to their
responsibilities under such other law.
[8]
The Rules provide a framework for the ethical practice of law. Compliance with the Rules, as
with all law in an open society, depends primarily upon understanding and voluntary compliance,
secondarily upon reinforcement by peer and public opinion and finally, when necessary, upon enforcement
through disciplinary proceedings. The Rules do not, however, exhaust the moral and ethical considerations
that should inform a lawyer, for no worthwhile human activity can be completely defined by legal rules.
[9]
Furthermore, for purposes of determining the lawyer’s authority and responsibility, principles
of substantive law external to these Rules determine whether a client-lawyer relationship exists. Most of the
duties flowing from the client-lawyer relationship attach only after the client has requested the lawyer to
render legal services and the lawyer has agreed to do so. But there are some duties, such as that of
confidentiality under Rule 1.6, that attach when the lawyer agrees to consider whether a client-lawyer
relationship shall be established. See Rule 1.18. Whether a client-lawyer relationship exists for any specific
purpose can depend on the circumstances and may be a question of fact.
[10] Under various legal provisions, including constitutional, statutory and common law, the
responsibilities of government lawyers may include authority concerning legal matters that ordinarily
reposes in the client in private client-lawyer relationships. For example, a lawyer for a government agency
may have authority on behalf of the government to decide whether to agree to a settlement or to appeal from
an adverse judgment. Such authority in various respects is generally vested in the attorney general and the
state’s attorney in state government, and in their federal counterparts, and the same may be true of other
government law officers. Also, lawyers under the supervision of these officers may be authorized to
represent several government agencies in intragovernmental legal controversies in circumstances where a
private lawyer could not represent multiple private clients. These Rules do not abrogate any such authority.
[11] Failure to comply with an obligation or prohibition imposed by a Rule is a basis for invoking
the disciplinary process. The Rules presuppose that disciplinary assessment of a lawyer’s conduct will be
made on the basis of the facts and circumstances as they existed at the time of the conduct in question and in
recognition of the fact that a lawyer often has to act upon uncertain or incomplete evidence of the situation.
Moreover, the Rules presuppose that whether discipline should be imposed for a violation, and the severity
of a sanction, depend on all the circumstances, such as the willfulness and seriousness of the violation,
extenuating factors and whether there have been previous violations.
[12] Violation of a Rule should not itself give rise to a cause of action against a lawyer nor should
it create any presumption in such a case that a legal duty has been breached. In addition, violation of a Rule
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does not necessarily warrant any other nondisciplinary remedy, such as disqualification of a lawyer in
pending litigation. The Rules are designed to provide guidance to lawyers and to provide a structure for
regulating conduct through disciplinary agencies. They are not designed to be a basis for civil liability.
Furthermore, the purpose of the Rules can be subverted when they are invoked by opposing parties as
procedural weapons. The fact that a Rule is a just basis for a lawyer’s self-assessment, or for sanctioning a
lawyer under the administration of a disciplinary authority, does not imply that an antagonist in a collateral
proceeding or transaction has standing to seek enforcement of the Rule. Nevertheless, because the Rules do
establish standards of conduct by lawyers, a lawyer’s violation of a Rule may be evidence of breach of the
applicable standard of conduct.
[13] The Comment accompanying each Rule explains and illustrates the meaning and purpose of
the Rule. The Preamble and this note on Scope provide general orientation. The Comments are intended as
guides to interpretation, but the text of each Rule is authoritative.

5
Page 196 of 777

RULE 1.0:
TERMINOLOGY
(a)
“Advertisement” means any public or private communication made by or on
behalf of a lawyer or law firm about that lawyer or law firm’s services, the primary
purpose of which is for the retention of the lawyer or law firm. It does not include
communications to existing clients or other lawyers.
(b)
“Belief” or “believes” denotes that the person involved actually believes the
fact in question to be true. A person’s belief may be inferred from circumstances.
(c)
“Computer-accessed communication” means any communication made by or
on behalf of a lawyer or law firm that is disseminated through the use of a computer or
related electronic device, including, but not limited to, web sites, weblogs, search engines,
electronic mail, banner advertisements, pop-up and pop-under advertisements, chat rooms,
list servers, instant messaging, or other internet presences, and any attachments or links
related thereto.
(d)

“Confidential information” is defined in Rule 1.6.

(e)
“Confirmed in writing” denotes (i) a writing from the person to the lawyer
confirming that the person has given consent, (ii) a writing that the lawyer promptly
transmits to the person confirming the person’s oral consent, or (iii) a statement by the
person made on the record of any proceeding before a tribunal. If it is not feasible to
obtain or transmit the writing at the time the person gives oral consent, then the lawyer
must obtain or transmit it within a reasonable time thereafter.
(f)
“Differing interests” include every interest that will adversely affect either
the judgment or the loyalty of a lawyer to a client, whether it be a conflicting, inconsistent,
diverse, or other interest.
(g)
“Domestic relations matter” denotes representation of a client in a claim,
action or proceeding, or preliminary to the filing of a claim, action or proceeding, in either
Supreme Court or Family Court, or in any court of appellate jurisdiction, for divorce,
separation, annulment, custody, visitation, maintenance, child support or alimony, or to
enforce or modify a judgment or order in connection with any such claim, action or
proceeding.
(h)
“Firm” or “law firm” includes, but is not limited to, a lawyer or lawyers in a
law partnership, professional corporation, sole proprietorship or other association
authorized to practice law; or lawyers employed in a qualified legal assistance
organization, a government law office, or the legal department of a corporation or other
organization.
(i)
“Fraud” or “fraudulent” denotes conduct that is fraudulent under the
substantive or procedural law of the applicable jurisdiction or has a purpose to deceive,
provided that it does not include conduct that, although characterized as fraudulent by
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statute or administrative rule, lacks an element of scienter, deceit, intent to mislead, or
knowing failure to correct misrepresentations that can be reasonably expected to induce
detrimental reliance by another.
(j)
“Informed consent” denotes the agreement by a person to a proposed course
of conduct after the lawyer has communicated information adequate for the person to
make an informed decision, and after the lawyer has adequately explained to the person
the material risks of the proposed course of conduct and reasonably available alternatives.
(k)
“Knowingly,” “known,” “know,” or “knows” denotes actual knowledge of
the fact in question. A person’s knowledge may be inferred from circumstances.
(l)
“Matter” includes any litigation, judicial or administrative proceeding, case,
claim, application, request for a ruling or other determination, contract, controversy,
investigation, charge, accusation, arrest, negotiation, arbitration, mediation or any other
representation involving a specific party or parties.
(m)
“Partner” denotes a member of a partnership, a shareholder in a law firm
organized as a professional legal corporation or a member of an association authorized to
practice law.
(n)
“Person” includes an individual, a corporation, an association, a trust, a
partnership, and any other organization or entity.
(o)
“Professional legal corporation” means a corporation, or an association
treated as a corporation, authorized by law to practice law for profit.
(p)
“Qualified legal assistance organization” means an office or organization of
one of the four types listed in Rule 7.2(b)(1)-(4) that meets all of the requirements thereof.
(q)
“Reasonable” or “reasonably,” when used in relation to conduct by a lawyer,
denotes the conduct of a reasonably prudent and competent lawyer. When used in the
context of conflict of interest determinations, “reasonable lawyer” denotes a lawyer acting
from the perspective of a reasonably prudent and competent lawyer who is personally
disinterested in commencing or continuing the representation.
(r)
“Reasonable belief” or “reasonably believes,” when used in reference to a
lawyer, denotes that the lawyer believes the matter in question and that the circumstances
are such that the belief is reasonable.
(s)
“Reasonably should know,” when used in reference to a lawyer, denotes that
a lawyer of reasonable prudence and competence would ascertain the matter in question.
(t)
“Screened” or “screening” denotes the isolation of a lawyer from any
participation in a matter through the timely imposition of procedures within a firm that
are reasonably adequate under the circumstances to protect information that the isolated
7
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lawyer or the firm is obligated to protect under these Rules or other law.
(u)
“Sexual relations” denotes sexual intercourse or the touching of an intimate
part of the lawyer or another person for the purpose of sexual arousal, sexual gratification
or sexual abuse.
(v)
“State” includes the District of Columbia, Puerto Rico, and other federal
territories and possessions.
(w)
“Tribunal” denotes a court, an arbitrator in an arbitration proceeding or a
legislative body, administrative agency or other body acting in an adjudicative capacity. A
legislative body, administrative agency or other body acts in an adjudicative capacity when
a neutral official, after the presentation of evidence or legal argument by a party or parties,
will render a legal judgment directly affecting a party’s interests in a particular matter.
(x)
“Writing” or “written” denotes a tangible or electronic record of a
communication or representation, including handwriting, typewriting, printing,
photocopying, photography, audio or video recording and email. A “signed” writing
includes an electronic sound, symbol or process attached to or logically associated with a
writing and executed or adopted by a person with the intent to sign the writing.
Comment
Confirmed in Writing
[1]
Some Rules require that a person’s oral consent be “confirmed in writing.” E.g.,
Rules 1.5(g)(2) (client’s consent to division of fees with lawyer in another firm must be
confirmed in writing), 1.7(b)(4) (client’s informed consent to conflict of interest must be
confirmed in writing) and 1.9(a) (former client’s informed consent to conflict of interest must be
confirmed in writing). The definition of “confirmed in writing” provides three distinct methods
of confirming a person’s consent: (i) a writing from the person to the lawyer, (ii) a writing from
the lawyer to the person, or (iii) consent by the person on the record in any proceeding before a
tribunal. The confirming writing need not recite the information that the lawyer communicated
to the person in order to obtain the person’s consent. For the definition of “informed consent”
See Rule 1.0(j). If it is not feasible for the lawyer to obtain or transmit a written confirmation at
the time the client gives oral consent, then the lawyer must obtain or transmit the confirming
writing within a reasonable time thereafter. If a lawyer has obtained a client’s informed oral
consent, the lawyer may act in reliance on that consent so long as it is confirmed in writing
within a reasonable time thereafter.
Firm
[2]
Whether two or more lawyers constitute a firm within paragraph (h) will depend
on the specific facts. For example, two practitioners who share office space and occasionally
consult or assist each other ordinarily would not be regarded as constituting a firm. However, if
they present themselves to the public in a way that suggests that they are a firm or conduct
themselves as a firm, they should be regarded as a firm for purposes of the Rules. The terms of
8
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any formal agreement between associated lawyers are relevant in determining whether they are a
firm, as is the fact that they have mutual access to information concerning the clients they serve.
Furthermore, it is relevant in doubtful cases to consider the underlying purpose of the Rule that is
involved. For example, a group of lawyers could be regarded as a firm for purposes of
determining whether a conflict of interest exists but not for application of the advertising rules.
[3]
With respect to the law department of an organization, there is ordinarily no
question that the members of the department constitute a firm within the meaning of the Rules of
Professional Conduct. There can be uncertainty, however, as to the identity of the client. For
example, it may not be clear whether the law department of a corporation represents a subsidiary
or an affiliated corporation, as well as the corporation by which the members of the department
are directly employed. A similar question can arise concerning an unincorporated association
and its local affiliates. Whether lawyers in a government agency or department constitute a firm
may depend upon the issue involved or be governed by other law.
[4]
Similar questions can also arise with respect to lawyers in legal aid and legal
services organizations. Depending upon the structure of the organization, the entire organization
or components of it may constitute a firm or firms for purposes of these Rules.
Fraud
[5]
When used in these Rules, the terms “fraud” and “fraudulent” refer to conduct
that is characterized as such under the substantive or procedural law of the applicable jurisdiction
or has a purpose to deceive. This does not include merely negligent misrepresentation or
negligent failure to apprise another of relevant information. For purposes of these Rules, it is not
necessary that anyone has suffered damages or relied on the misrepresentation or failure to
inform, so long as the necessary scienter is present and the conduct in question could be
reasonably expected to induce detrimental reliance.
Informed Consent
[6]
Many of the Rules of Professional Conduct require the lawyer to obtain the
informed consent of a client or other person (e.g., a former client or, under certain circumstances,
a prospective client) before accepting or continuing representation or pursuing a course of
conduct. E.g., Rules 1.2(c), 1.6(a) and 1.7(b). The communication necessary to obtain such
consent will vary according to the Rule involved and the circumstances giving rise to the need to
obtain informed consent. The lawyer must make reasonable efforts to ensure that the client or
other person possesses information reasonably adequate to make an informed decision.
Ordinarily, this will require communication that includes a disclosure of the facts and
circumstances giving rise to the situation, any explanation reasonably necessary to inform the
client or other person of the material advantages and disadvantages of the proposed course of
conduct, and a discussion of the client’s or other person’s options and alternatives. In some
circumstances it may be appropriate for a lawyer to advise a client or other person to seek the
advice of other counsel. A lawyer need not inform a client or other person of facts or
implications already known to the client or other person; nevertheless, a lawyer who does not
personally inform the client or other person assumes the risk that the client or other person is
inadequately informed and the consent is invalid. In determining whether the information and
9
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explanation provided are reasonably adequate, relevant factors include whether the client or
other person is experienced in legal matters generally and in making decisions of the type
involved, and whether the client or other person is independently represented by other counsel in
giving the consent. Normally, such persons need less information and explanation than others,
and generally a client or other person who is independently represented by other counsel in
giving the consent should be assumed to have given informed consent. Other considerations
may apply in representing impaired clients. See Rule 1.14.
[7]
Obtaining informed consent will usually require an affirmative response by the
client or other person. In general, a lawyer may not assume consent from a client’s or other
person’s silence. Consent may be inferred, however, from the conduct of a client or other person
who has reasonably adequate information about the matter. A number of Rules require that a
person’s consent be confirmed in writing. E.g., Rules 1.7(b) and 1.9(a). For definitions of
“writing” and “confirmed in writing” see paragraphs (x) and (e), respectively. Other Rules
require that a client’s consent be obtained in a writing signed by the client. E.g., Rules 1.8(a)
and (g). For the meaning of “signed,” see paragraph (x).
Screened or Screening
[8]
The definition of “screened” or “screening” applies to situations where screening
of a personally disqualified lawyer is permitted to remove imputation of a conflict of interest
under Rule 1.11, 1.12 or 1.18. See those Rules for the particular requirements of establishing
effective screening.
[9]
The purpose of screening is to ensure that confidential information known by the
personally disqualified lawyer remains protected. The personally disqualified lawyer should
acknowledge the obligation not to communicate with any of the other lawyers in the firm with
respect to the matter. Similarly, other lawyers in the firm who are working on the matter should
promptly be informed that the screening is in place and that they may not communicate with the
personally disqualified lawyer with respect to the matter. Additional screening measures that are
appropriate for the particular matter will depend on the circumstances. In any event, procedures
should be adequate to protect confidential information.
[10] In order to be effective, screening measures must be implemented as soon as
practicable after a lawyer or law firm knows or reasonably should know that there is a need for
screening.
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RULE 1.1:
COMPETENCE
(a)
A lawyer should provide competent representation to a client. Competent
representation requires the legal knowledge, skill, thoroughness and preparation
reasonably necessary for the representation.
(b)
A lawyer shall not handle a legal matter that the lawyer knows or should
know that the lawyer is not competent to handle, without associating with a lawyer who is
competent to handle it.
(c)

A lawyer shall not intentionally:

(1)
fail to seek the objectives of the client through reasonably available
means permitted by law and these Rules; or
(2)
prejudice or damage the client during the course of the representation
except as permitted or required by these Rules.
Comment
Legal Knowledge and Skill
[1]
In determining whether a lawyer employs the requisite knowledge and skill in a
particular matter, relevant factors include the relative complexity and specialized nature of the
matter, the lawyer’s general experience, the lawyer’s training and experience in the field in
question, the preparation and study the lawyer is able to give the matter, and whether it is
feasible to associate with a lawyer of established competence in the field in question. In many
instances, the required proficiency is that of a general practitioner. Expertise in a particular field
of law may be required in some circumstances. One such circumstance would be where the
lawyer, by representations made to the client, has led the client reasonably to expect a special
level of expertise in the matter undertaken by the lawyer.
[2]
A lawyer need not necessarily have special training or prior experience to handle
legal problems of a type with which the lawyer is unfamiliar. A newly admitted lawyer can be as
competent as a practitioner with long experience. Some important legal skills, such as the
analysis of precedent, the evaluation of evidence and legal drafting, are required in all legal
problems. Perhaps the most fundamental legal skill consists of determining what kinds of legal
problems a situation may involve, a skill that necessarily transcends any particular specialized
knowledge. A lawyer can provide adequate representation in a wholly novel field through
necessary study. Competent representation can also be provided through the association of a
lawyer of established competence in the field in question.
[3]

[Reserved.]
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[4]
A lawyer may accept representation where the requisite level of competence can
be achieved by adequate preparation before handling the legal matter. This applies as well to a
lawyer who is appointed as counsel for an unrepresented person.
Thoroughness and Preparation
[5]
Competent handling of a particular matter includes inquiry into and analysis of
the factual and legal elements of the problem, and use of methods and procedures meeting the
standards of competent practitioners. It also includes adequate preparation. The required
attention and preparation are determined in part by what is at stake; major litigation and complex
transactions ordinarily require more extensive treatment than matters of lesser complexity and
consequence. An agreement between the lawyer and the client may limit the scope of the
representation if the agreement complies with Rule 1.2(c).
Maintaining Competence
[6]
To maintain the requisite knowledge and skill, a lawyer should keep abreast of
changes in the law and its practice, engage in continuing study and education, and comply with
all continuing legal education requirements to which the lawyer is subject. See 22 N.Y.C.R.R.
Part 1500.
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RULE 1.2:
SCOPE OF REPRESENTATION AND
ALLOCATION OF AUTHORITY BETWEEN CLIENT AND LAWYER
(a)
Subject to the provisions herein, a lawyer shall abide by a client’s decisions
concerning the objectives of representation and, as required by Rule 1.4, shall consult with
the client as to the means by which they are to be pursued. A lawyer shall abide by a
client’s decision whether to settle a matter. In a criminal case, the lawyer shall abide by the
client’s decision, after consultation with the lawyer, as to a plea to be entered, whether to
waive jury trial and whether the client will testify.
(b)
A lawyer’s representation of a client, including representation by
appointment, does not constitute an endorsement of the client’s political, economic, social
or moral views or activities.
(c)
A lawyer may limit the scope of the representation if the limitation is
reasonable under the circumstances, the client gives informed consent and where necessary
notice is provided to the tribunal and/or opposing counsel.
(d)
A lawyer shall not counsel a client to engage, or assist a client, in conduct
that the lawyer knows is illegal or fraudulent, except that the lawyer may discuss the legal
consequences of any proposed course of conduct with a client.
(e)
A lawyer may exercise professional judgment to waive or fail to assert a right
or position of the client, or accede to reasonable requests of opposing counsel, when doing
so does not prejudice the rights of the client.
(f)
A lawyer may refuse to aid or participate in conduct that the lawyer believes
to be unlawful, even though there is some support for an argument that the conduct is
legal.
(g)
A lawyer does not violate these Rules by being punctual in fulfilling all
professional commitments, by avoiding offensive tactics, and by treating with courtesy and
consideration all persons involved in the legal process.
Comment
Allocation of Authority Between Client and Lawyer
[1]
Paragraph (a) confers upon the client the ultimate authority to determine the
purposes to be served by legal representation, within the limits imposed by law and the lawyer’s
professional obligations. The decisions specified in paragraph (a), such as whether to settle a
civil matter, must also be made by the client. See Rule 1.4(a)(1) for the lawyer’s duty to
communicate with the client about such decisions. The lawyer shall consult with the client with
respect to the means by which the client’s objectives are to be pursued. See Rule 1.4(a)(2).
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[2]
Clients normally defer to the special knowledge and skill of their lawyer with
respect to the means to be used to accomplish their objectives, particularly with respect to
technical, legal and tactical matters. On the other hand, lawyers usually defer to their clients
regarding such questions as the expense to be incurred and concern for third persons who might
be adversely affected. On occasion, however, a lawyer and a client may disagree about the
means to be used to accomplish the client’s objectives. Because of the varied nature of the
matters about which a lawyer and client might disagree, and because the actions in question may
implicate the interests of a tribunal or other persons, this Rule does not prescribe how such
disagreements are to be resolved. Other law, however, may be applicable and should be
consulted by the lawyer. The lawyer should also consult with the client and seek a mutually
acceptable resolution of the disagreement. If such efforts are unavailing and the lawyer has a
fundamental disagreement with the client, the lawyer may withdraw from the representation.
See Rule 1.16(c)(4). Likewise, the client may resolve the disagreement by discharging the
lawyer, in which case the lawyer must withdraw from the representation. See Rule 1.16(b)(3).
[3]
At the outset of a representation, the client may authorize the lawyer to take
specific action on the client’s behalf without further consultation. Absent a material change in
circumstances and subject to Rule 1.4, a lawyer may rely on such an advance authorization. The
client, however, may revoke such authority at any time.
[4]
In a case in which the client appears to be suffering diminished capacity, the
lawyer’s duty to abide by the client’s decisions is to be guided by reference to Rule 1.14.
Independence from Client’s Views or Activities
[5]
Legal representation should not be denied to any person who is unable to afford
legal services, or whose cause is controversial or the subject of popular disapproval. By the
same token, representing a client does not constitute approval of the client’s views or activities.
Agreements Limiting Scope of Representation
[6]
The scope of services to be provided by a lawyer may be limited by agreement
with the client or by the terms under which the lawyer’s services are made available to the client.
When a lawyer has been retained by an insurer to represent an insured, for example, the
representation may be limited to issues related to the insurance coverage. A limited
representation may be appropriate because the client has limited objectives for the
representation. In addition, the terms upon which representation is undertaken may exclude
specific means that might otherwise be used to accomplish the client’s objectives. Such
limitations may exclude actions that the client thinks are too costly or that the lawyer regards as
repugnant or imprudent.
[6A] In obtaining consent from the client, the lawyer must adequately disclose the
limitations on the scope of the engagement and the matters that will be excluded.
In addition, the lawyer must disclose the reasonably foreseeable consequences of the limitation.
In making such disclosure, the lawyer should explain that if the lawyer or the client determines
during the representation that additional services outside the limited scope specified in the
engagement are necessary or advisable to represent the client adequately, then the client may
14
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need to retain separate counsel, which could result in delay, additional expense, and
complications.
[7]
Although this Rule affords the lawyer and client substantial latitude to limit the
representation, the limitation must be reasonable under the circumstances. If, for example, a
client’s objective is limited to securing general information about the law the client needs in
order to handle a common and typically uncomplicated legal problem, the lawyer and client may
agree that the lawyer’s services will be limited to a brief telephone consultation. Such a
limitation, however, would not be reasonable if the time allotted were not sufficient to yield
advice upon which the client could rely. Although an agreement for a limited representation
does not exempt a lawyer from the duty to provide competent representation, the limitation is a
factor to be considered when determining the legal knowledge, skill, thoroughness and
preparation reasonably necessary for the representation. See Rule 1.1.
[8]
All agreements concerning a lawyer’s representation of a client must accord with
the Rules of Professional Conduct and other law. See Rules 1.1, 1.8 and 5.6.
Illegal and Fraudulent Transactions
[9]
Paragraph (d) prohibits a lawyer from counseling or assisting a client in conduct
that the lawyer knows is illegal or fraudulent. This prohibition, however, does not preclude the
lawyer from giving an honest opinion about the consequences that appear likely to result from a
client’s conduct. Nor does the fact that a client uses advice in a course of action that is illegal or
fraudulent of itself make a lawyer a party to the course of action. There is a critical distinction
between presenting an analysis of legal aspects of questionable conduct and recommending the
means by which a crime or fraud might be committed with impunity.
[10] When the client’s course of action has already begun and is continuing, the
lawyer’s responsibility is especially delicate. The lawyer is required to avoid assisting the client,
for example, by drafting or delivering documents that the lawyer knows are fraudulent or by
suggesting how the wrongdoing might be concealed. When the representation will result in
violation of the Rules of Professional Conduct or other law, the lawyer must advise the client of
any relevant limitation on the lawyer’s conduct and remonstrate with the client. See Rules
1.4(a)(5) and 1.16(b)(1). Persuading a client to take necessary preventive or corrective action
that will bring the client’s conduct within the bounds of the law is a challenging but appropriate
endeavor. If the client fails to take necessary corrective action and the lawyer’s continued
representation would assist client conduct that is illegal or fraudulent, the lawyer is required to
withdraw. See Rule 1.16(b)(1). In some circumstances, withdrawal alone might be insufficient.
In those cases the lawyer may be required to give notice of the fact of withdrawal and to
disaffirm any opinion, document, affirmation or the like. See Rule 1.6(b)(3); Rule 4.1,
Comment [3].
[11] Where the client is a fiduciary, the lawyer may be charged with special
obligations in dealings with a beneficiary.
[12] Paragraph (d) prohibits a lawyer from assisting a client’s illegal or fraudulent
activity against a third person, whether or not the defrauded party is a party to the transaction.
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Paragraph (d) does not preclude undertaking a criminal defense incident to a general retainer for
legal services to a lawful enterprise, but does preclude such a retainer for an enterprise known to
be engaged in illegal or fraudulent activity.
[13] If a lawyer comes to know or reasonably should know that a client expects
assistance not permitted by the Rules of Professional Conduct or other law, or if the lawyer
intends to act contrary to the client’s instructions, the lawyer must consult with the client
regarding the limitations on the lawyer’s conduct. See Rule 1.4(a)(5).
Exercise of Professional Judgment
[14] Paragraph (e) permits a lawyer to exercise professional judgment to waive or fail
to assert a right of a client, or accede to reasonable requests of opposing counsel in such matters
as court proceedings, settings, continuances, and waiver of procedural formalities, as long as
doing so does not prejudice the rights of the client. Like paragraphs (f) and (g), paragraph (e)
effectively creates a limited exception to the lawyer’s obligations under Rule 1.1(c) (a lawyer
shall not intentionally “fail to seek the objectives of the client through reasonably available
means permitted by law and these Rules” or “prejudice or damage the client during the course of
the representation except as permitted or required by these Rules”). If the lawyer is representing
the client before a tribunal, the lawyer is required under Rule 3.3(f)(1) to comply with local
customs of courtesy or practice of the bar or a particular tribunal unless the lawyer gives
opposing counsel timely notice of the intent not to comply.
Refusal to Participate in Conduct a Lawyer Believes to Be Unlawful
[15] In some situations such as those described in paragraph (d), a lawyer is prohibited
from aiding or participating in a client’s improper or potentially improper conduct; but in other
situations, a lawyer has discretion. Paragraph (f) permits a lawyer to refuse to aid or participate
in conduct the lawyer believes to be unlawful, even if the conduct is arguably legal. In addition,
under Rule 1.16(c)(2), the lawyer may withdraw from representing a client when the client
persists in a course of action involving the lawyer’s services that the lawyer reasonably believes
is criminal or fraudulent, even if the course of action is arguably legal. In contrast, when the
lawyer knows (or reasonably should know) that the representation will result in a violation of law
or the Rules of Professional Conduct, the lawyer must withdraw from the representation under
Rule 1.16(b)(1). If the client “insists” that the lawyer pursue a course of conduct that is illegal or
prohibited under the Rules, the lawyer must not carry out those instructions and, in addition, may
withdraw from the representation under Rule 1.16(c)(13). If the lawyer is representing the client
before a tribunal, additional rules may come into play. For example, the lawyer may be required
to obtain the tribunal’s permission to withdraw under Rule 1.16(d), and the lawyer may be
required to take reasonable remedial measures under Rule 3.3 with respect to false evidence or
other criminal or fraudulent conduct relating to a proceeding.
Fulfilling Professional Commitments and Treating Others with Courtesy
[16] Both Rule 1.1(c)(1) and Rule 1.2(a) require generally that a lawyer seek the
client’s objectives and abide by the client’s decisions concerning the objectives of the
representation; but those rules do not require a lawyer to be offensive, discourteous,
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inconsiderate or dilatory. Paragraph (g) specifically affirms that a lawyer does not violate the
Rules by being punctual in fulfilling professional commitments, avoiding offensive tactics and
treating with courtesy and consideration all persons involved in the legal process. Lawyers
should be aware of the New York State Standards of Civility adopted by the courts to guide the
legal profession (22 NYCRR Part 1200 Appendix A). Although the Standards of Civility are not
intended to be enforced by sanctions or disciplinary action, conduct before a tribunal that fails to
comply with known local customs of courtesy or practice, or that is undignified or discourteous,
may violate Rule 3.3(f). Conduct in a proceeding that serves merely to harass or maliciously
injury another would be frivolous in violation of Rule 3.1. Dilatory conduct may violate Rule
1.3(a), which requires a lawyer to act with reasonable diligence and promptness in representing a
client.
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RULE 1.3:
DILIGENCE
(a)
a client.
(b)

A lawyer shall act with reasonable diligence and promptness in representing

A lawyer shall not neglect a legal matter entrusted to the lawyer.

(c)
A lawyer shall not intentionally fail to carry out a contract of employment
entered into with a client for professional services, but the lawyer may withdraw as
permitted under these Rules.
Comment
[1]
A lawyer should pursue a matter on behalf of a client despite opposition,
obstruction or personal inconvenience to the lawyer, and take whatever lawful and ethical
measures are required to vindicate a client’s cause or endeavor. A lawyer must also act with
commitment and dedication to the interests of the client and in advocacy upon the client’s behalf.
A lawyer is not bound, however, to press for every advantage that might be realized for a client.
For example, a lawyer may have authority to exercise professional discretion in determining the
means by which a matter should be pursued. See Rule 1.2. Notwithstanding the foregoing, the
lawyer should not use offensive tactics or fail to treat all persons involved in the legal process
with courtesy and respect.
[2]
A lawyer’s work load must be controlled so that each matter can be handled
diligently and promptly. Lawyers are encouraged to adopt and follow effective office procedures
and systems; neglect may occur when such arrangements are not in place or are ineffective.
[3]
Perhaps no professional shortcoming is more widely resented than
procrastination. A client’s interests often can be adversely affected by the passage of time or the
change of conditions; in extreme instances, as when a lawyer overlooks a statute of limitations,
the client’s legal position may be destroyed. Even when the client’s interests are not affected in
substance, unreasonable delay can cause a client needless anxiety and undermine confidence in
the lawyer’s trustworthiness. A lawyer’s duty to act with reasonable promptness, however, does
not preclude the lawyer from agreeing to a reasonable request for a postponement that will not
prejudice the lawyer’s client.
[4]
Unless the relationship is terminated, as provided in Rule 1.16, a lawyer should
carry through to conclusion all matters undertaken for a client. If a lawyer’s employment is
limited to a specific matter, the relationship terminates when the matter has been resolved. If a
lawyer has served a client over a substantial period in a variety of matters, the client sometimes
may assume that the lawyer will continue to serve on a continuing basis unless the lawyer gives
notice of withdrawal. Doubt about whether a client-lawyer relationship still exists should be
clarified by the lawyer, preferably in writing, so that the client will not mistakenly suppose the
lawyer is looking after the client’s affairs when the lawyer has ceased to do so. If a lawyer has
handled a judicial or administrative proceeding that produced a result adverse to the client and
the lawyer and the client have not agreed that the lawyer will handle the matter on appeal, Rule
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1.16(e) may require the lawyer to consult with the client about the possibility of appeal before
relinquishing responsibility for the matter. Whether the lawyer is obligated to prosecute the
appeal for the client depends on the scope of the representation the lawyer has agreed to provide
to the client. See Rule 1.2.
[5]
To avoid possible prejudice to client interests, a sole practitioner is well advised
to prepare a plan that designates another competent lawyer to review client files, notify each
client of the lawyer’s death or disability, and determine whether there is a need for immediate
protective action.
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RULE 1.4:
COMMUNICATION
(a)

A lawyer shall:
(1)

promptly inform the client of:

(i)
any decision or circumstance with respect to which the client’s
informed consent, as defined in Rule 1.0(j), is required by these Rules;
(ii)
any information required by court rule or other law to be
communicated to a client; and
(iii)
plea offers.

material developments in the matter including settlement or

(2)
reasonably consult with the client about the means by which the
client’s objectives are to be accomplished;
(3)

keep the client reasonably informed about the status of the matter;

(4)

promptly comply with a client’s reasonable requests for information;

and
(5)
consult with the client about any relevant limitation on the lawyer’s
conduct when the lawyer knows that the client expects assistance not permitted by
these Rules or other law.
(b)
A lawyer shall explain a matter to the extent reasonably necessary to permit
the client to make informed decisions regarding the representation.
Comment
[1]
Reasonable communication between the lawyer and the client is necessary for the
client to participate effectively in the representation.
Communicating with Client
[2]
In instances where these Rules require that a particular decision about the
representation be made by the client, paragraph (a)(1) requires that the lawyer promptly consult
with the client and secure the client’s consent prior to taking action, unless prior discussions with
the client have resolved what action the client wants the lawyer to take. For example, paragraph
(a)(1)(iii) requires that a lawyer who receives from opposing counsel an offer of settlement in a
civil controversy or a proffered plea bargain in a criminal case must promptly inform the client
of its substance unless the client has previously made clear that the proposal will be acceptable or
unacceptable or has authorized the lawyer to accept or to reject the offer. See Rule 1.2(a).
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[3]
Paragraph (a)(2) requires that the lawyer reasonably consult with the client about
the means to be used to accomplish the client’s objectives. In some situations — depending on
both the importance of the action under consideration and the feasibility of consulting with the
client — this duty will require consultation prior to taking action. In other circumstances, such
as during a trial when an immediate decision must be made, the exigency of the situation may
require the lawyer to act without prior consultation. In such cases, the lawyer must nonetheless
act reasonably to inform the client of actions the lawyer has taken on the client’s behalf.
Likewise, for routine matters such as scheduling decisions not materially affecting the interests
of the client, the lawyer need not consult in advance, but should keep the client reasonably
informed thereafter. Additionally, paragraph (a)(3) requires that the lawyer keep the client
reasonably informed about the status of the matter, such as significant developments affecting
the timing or the substance of the representation.
[4]
A lawyer’s regular communication with clients will minimize the occasions on
which a client will need to request information concerning the representation. When a client
makes a reasonable request for information, however, paragraph (a)(4) requires prompt
compliance with the request, or if a prompt response is not feasible, that the lawyer or a member
of the lawyer’s staff acknowledge receipt of the request and advise the client when a response
may be expected. Client telephone calls should be promptly returned or acknowledged.
Explaining Matters
[5]
The client should have sufficient information to participate intelligently in
decisions concerning the objectives of the representation and the means by which they are to be
pursued, to the extent the client is willing and able to do so. Adequacy of communication
depends in part on the kind of advice or assistance that is involved. For example, when there is
time to explain a proposal made in a negotiation, the lawyer should review all important
provisions with the client before proceeding to an agreement. In litigation a lawyer should
explain the general strategy and prospects of success and ordinarily should consult the client on
tactics that are likely to result in significant expense or to injure or coerce others. On the other
hand, a lawyer ordinarily will not be expected to describe trial or negotiation strategy in detail.
The guiding principle is that the lawyer should fulfill reasonable client expectations for
information consistent with the duty to act in the client’s best interest and the client’s overall
requirements as to the character of representation. In certain circumstances, such as when a
lawyer asks a client to consent to a representation affected by a conflict of interest, the client
must give informed consent, as defined in Rule 1.0(j).
[6]
Ordinarily, the information to be provided is that appropriate for a client who is a
comprehending and responsible adult. However, fully informing the client according to this
standard may be impracticable, for example, where the client is a child or suffers from
diminished capacity. See Rule 1.14. When the client is an organization or group, it is often
impossible or inappropriate to inform every one of its members about its legal affairs; ordinarily,
the lawyer should address communications to those who the lawyer reasonably believes to be
appropriate persons within the organization. See Rule 1.13. Where many routine matters are
involved, a system of limited or occasional reporting may be arranged with the client.
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Withholding Information
[7]
In some circumstances, a lawyer may be justified in delaying transmission of
information when the client would be likely to react imprudently to an immediate
communication. Thus, a lawyer might withhold a psychiatric diagnosis of a client when the
examining psychiatrist indicates that disclosure would harm the client. A lawyer may not
withhold information to serve the lawyer’s own interest or convenience or the interests or
convenience of another person. Rules or court orders governing litigation may provide that
information supplied to a lawyer may not be disclosed to the client. Rule 3.4(c) directs
compliance with such rules or orders.
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RULE 1.5:
FEES AND DIVISION OF FEES
(a)
A lawyer shall not make an agreement for, charge, or collect an excessive or
illegal fee or expense. A fee is excessive when, after a review of the facts, a reasonable
lawyer would be left with a definite and firm conviction that the fee is excessive. The
factors to be considered in determining whether a fee is excessive may include the
following:
(1)
the time and labor required, the novelty and difficulty of the questions
involved, and the skill requisite to perform the legal service properly;
(2)
the likelihood, if apparent or made known to the client, that the
acceptance of the particular employment will preclude other employment by the
lawyer;
(3)

the fee customarily charged in the locality for similar legal services;

(4)

the amount involved and the results obtained;

(5)

the time limitations imposed by the client or by circumstances;

(6)

the nature and length of the professional relationship with the client;

(7)
the experience, reputation and ability of the lawyer or lawyers
performing the services; and
(8)

whether the fee is fixed or contingent.

(b)
A lawyer shall communicate to a client the scope of the representation and
the basis or rate of the fee and expenses for which the client will be responsible. This
information shall be communicated to the client before or within a reasonable time after
commencement of the representation and shall be in writing where required by statute or
court rule. This provision shall not apply when the lawyer will charge a regularly
represented client on the same basis or rate and perform services that are of the same
general kind as previously rendered to and paid for by the client. Any changes in the scope
of the representation or the basis or rate of the fee or expenses shall also be communicated
to the client.
(c)
A fee may be contingent on the outcome of the matter for which the service is
rendered, except in a matter in which a contingent fee is prohibited by paragraph (d) or
other law. Promptly after a lawyer has been employed in a contingent fee matter, the
lawyer shall provide the client with a writing stating the method by which the fee is to be
determined, including the percentage or percentages that shall accrue to the lawyer in the
event of settlement, trial or appeal; litigation and other expenses to be deducted from the
recovery; and whether such expenses are to be deducted before or, if not prohibited by
statute or court rule, after the contingent fee is calculated. The writing must clearly notify
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the client of any expenses for which the client will be liable regardless of whether the client
is the prevailing party. Upon conclusion of a contingent fee matter, the lawyer shall
provide the client with a writing stating the outcome of the matter and, if there is a
recovery, showing the remittance to the client and the method of its determination.
(d)

A lawyer shall not enter into an arrangement for, charge or collect:
(1)

a contingent fee for representing a defendant in a criminal matter;

(2)

a fee prohibited by law or rule of court;

(3)

a fee based on fraudulent billing;

(4)
a nonrefundable retainer fee; provided that a lawyer may enter into a
retainer agreement with a client containing a reasonable minimum fee clause if it
defines in plain language and sets forth the circumstances under which such fee may
be incurred and how it will be calculated; or
(5)

any fee in a domestic relations matter if:

(i)
the payment or amount of the fee is contingent upon the
securing of a divorce or of obtaining child custody or visitation or is in any
way determined by reference to the amount of maintenance, support,
equitable distribution, or property settlement;
(ii)
a written retainer agreement has not been signed by the lawyer
and client setting forth in plain language the nature of the relationship and
the details of the fee arrangement; or
(iii)
the written retainer agreement includes a security interest,
confession of judgment or other lien without prior notice being provided to
the client in a signed retainer agreement and approval from a tribunal after
notice to the adversary. A lawyer shall not foreclose on a mortgage placed on
the marital residence while the spouse who consents to the mortgage remains
the titleholder and the residence remains the spouse’s primary residence.
(e)
In domestic relations matters, a lawyer shall provide a prospective client with
a Statement of Client’s Rights and Responsibilities at the initial conference and prior to the
signing of a written retainer agreement.
(f)
Where applicable, a lawyer shall resolve fee disputes by arbitration at the
election of the client pursuant to a fee arbitration program established by the Chief
Administrator of the Courts and approved by the Administrative Board of the Courts.
(g)
A lawyer shall not divide a fee for legal services with another lawyer who is
not associated in the same law firm unless:
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(1)
the division is in proportion to the services performed by each lawyer
or, by a writing given to the client, each lawyer assumes joint responsibility for the
representation;
(2)
the client agrees to employment of the other lawyer after a full
disclosure that a division of fees will be made, including the share each lawyer will
receive, and the client’s agreement is confirmed in writing; and
(3)

the total fee is not excessive.

(h)
Rule 1.5(g) does not prohibit payment to a lawyer formerly associated in a
law firm pursuant to a separation or retirement agreement.
Comment
[1]
Paragraph (a) requires that lawyers not charge fees that are excessive or illegal
under the circumstances. The factors specified in paragraphs (a)(1) through (a)(8) are not
exclusive, nor will each factor be relevant in each instance. The time and labor required for a
matter may be affected by the actions of the lawyer’s own client or by those of the opposing
party and counsel. Paragraph (a) also requires that expenses for which the client will be charged
must not be excessive or illegal. A lawyer may seek payment for services performed in-house,
such as copying, or for other expenses incurred in-house, such as telephone charges, either by
charging an amount to which the client has agreed in advance or by charging an amount that
reflects the cost incurred by the lawyer, provided in either case that the amount charged is not
excessive.
[1A] A billing is fraudulent if it is knowingly and intentionally based on false or
inaccurate information. Thus, under an hourly billing arrangement, it would be fraudulent to
knowingly and intentionally charge a client for more than the actual number of hours spent by
the lawyer on the client’s matter; similarly, where the client has agreed to pay the lawyer’s cost
of in-house services, such as for photocopying or telephone calls, it would be fraudulent
knowingly and intentionally to charge a client more than the actual costs incurred. Fraudulent
billing requires an element of scienter and does not include inaccurate billing due to an innocent
mistake.
[1B] A supervising lawyer who submits a fraudulent bill for fees or expenses to a client
based on submissions by a subordinate lawyer has not automatically violated this Rule. In this
situation, whether the lawyer is responsible for a violation must be determined by reference to
Rules 5.1, 5.2 and 5.3. As noted in Comment [8] to Rule 5.1, nothing in that Rule alters the
personal duty of each lawyer in a firm to abide by these Rules and in some situations, other
Rules may impose upon a supervising lawyer a duty to ensure that the books and records of a
firm are accurate. See Rule 1.15(j).
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Basis or Rate of Fee
[2]
When the lawyer has regularly represented a client, they ordinarily will have
evolved an understanding concerning the basis or rate of the fee and the expenses for which the
client will be responsible. In a new client-lawyer relationship, however, an understanding as to
fees and expenses must be promptly established. Court rules regarding engagement letters
require that such an understanding be memorialized in writing in certain cases. See 22
N.Y.C.R.R. Part 1215. Even where not required, it is desirable to furnish the client with at least
a simple memorandum or copy of the lawyer’s customary fee arrangements that states the
general nature of the legal services to be provided, the basis, rate or total amount of the fee, and
whether and to what extent the client will be responsible for any costs, expenses or
disbursements in the course of the representation. A written statement concerning the terms of
the engagement reduces the possibility of misunderstanding.
[3]
Contingent fees, like any other fees, are subject to the excessiveness standard of
paragraph (a). In determining whether a particular contingent fee is excessive, or whether it is
excessive to charge any form of contingent fee, a lawyer must consider the factors that are
relevant under the circumstances. Applicable law may impose limitations on contingent fees,
such as a ceiling on the percentage allowable, or may regulate the type or amount of the fee that
may be charged.
Terms of Payment
[4]
A lawyer may require advance payment of a fee, but is obliged to return any
unearned portion. See Rule 1.16(e). A lawyer may charge a minimum fee, if that fee is not
excessive, and if the wording of the minimum fee clause of the retainer agreement meets the
requirements of paragraph (d)(4). A lawyer may accept property in payment for services, such
as an ownership interest in an enterprise, providing this does not involve acquisition of a
proprietary interest in the cause of action or subject matter of the litigation contrary to Rule
1.8(i). A fee paid in property instead of money may, however, be subject to the requirements of
Rule 1.8(a), because such fees often have the essential qualities of a business transaction with the
client.
[5]
An agreement may not be made if its terms might induce the lawyer improperly to
curtail services for the client or perform them in a way contrary to the client’s interest. For
example, a lawyer should not enter into an agreement whereby services are to be provided only
up to a stated amount when it is foreseeable that more extensive services probably will be
required, unless the situation is adequately explained to the client. Otherwise, the client might
have to bargain for further assistance in the midst of a proceeding or transaction. In matters in
litigation, the court’s approval for the lawyer’s withdrawal may be required. See Rule 1.16(d). It
is proper, however, to define the extent of services in light of the client’s ability to pay. A
lawyer should not exploit a fee arrangement based primarily on hourly charges by using wasteful
procedures.
[5A] The New York Court Rules require every lawyer with an office located in New
York to post in that office, in a manner visible to clients of the lawyer, a “Statement of Client’s
Rights.” See 22 N.Y.C.R.R. § 1210.1. Paragraph (e) requires a lawyer in a domestic relations
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matter, as defined in Rule 1.0(g), to provide a prospective client with the “Statement of Client’s
Rights and Responsibilities,” as further set forth in 22 N.Y.C.R.R. § 1400.2, at the initial
conference and, in any event, prior to the signing of a written retainer agreement.
Prohibited Contingent Fees
[6]
Paragraph (d) prohibits a lawyer from charging a contingent fee in a domestic
relations matter when payment is contingent upon the securing of a divorce or upon the amount
of alimony or support or property settlement to be obtained or upon obtaining child custody or
visitation. This provision also precludes a contract for a contingent fee for legal representation in
connection with the recovery of post-judgment balances due under support, alimony or other
financial orders. See Rule 1.0(g) (defining “domestic relations matter” to include an action to
enforce such a judgment).
Division of Fee
[7]
A division of fee is a single billing to a client covering the fee of two or more
lawyers who are not affiliated in the same firm. A division of fee facilitates association of more
than one lawyer in a matter in which neither alone could serve the client as well. Paragraph (g)
permits the lawyers to divide a fee either on the basis of the proportion of services they render or
if each lawyer assumes responsibility for the representation as a whole in a writing given to the
client. In addition, the client must agree to the arrangement, including the share that each lawyer
is to receive, and the client’s agreement must be confirmed in writing. Contingent fee
arrangements must comply with paragraph (c). Joint responsibility for the representation entails
financial and ethical responsibility for the representation as if the lawyers were associated in a
partnership. See Rule 5.1. A lawyer should refer a matter only to a lawyer who the referring
lawyer reasonably believes is competent to handle the matter. See Rule 1.1.
[8]
Paragraph (g) does not prohibit or regulate division of fees to be received in the
future for work done when lawyers were previously associated in a law firm. Paragraph (h)
recognizes that this Rule does not prohibit payment to a previously associated lawyer pursuant to
a separation or retirement agreement.
Disputes over Fees
[9]
A lawyer should seek to avoid controversies over fees with clients and should
attempt to resolve amicably any differences on the subject. The New York courts have
established a procedure for resolution of fee disputes through arbitration and the lawyer must
comply with the procedure when it is mandatory. Even when it is voluntary, the lawyer should
conscientiously consider submitting to it.
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RULE 1.6:
CONFIDENTIALITY OF INFORMATION
(a)
A lawyer shall not knowingly reveal confidential information, as defined in
this Rule, or use such information to the disadvantage of a client or for the advantage of the
lawyer or a third person, unless:
(1)

the client gives informed consent, as defined in Rule 1.0(j);

(2)
the disclosure is impliedly authorized to advance the best interests of
the client and is either reasonable under the circumstances or customary in the
professional community; or
(3)

the disclosure is permitted by paragraph (b).

“Confidential information” consists of information gained during or relating to the
representation of a client, whatever its source, that is (a) protected by the attorney-client
privilege, (b) likely to be embarrassing or detrimental to the client if disclosed, or (c)
information that the client has requested be kept confidential. “Confidential information”
does not ordinarily include (i) a lawyer’s legal knowledge or legal research or (ii)
information that is generally known in the local community or in the trade, field or
profession to which the information relates.
(b)
A lawyer may reveal or use confidential information to the extent that the
lawyer reasonably believes necessary:
(1)

to prevent reasonably certain death or substantial bodily harm;

(2)

to prevent the client from committing a crime;

(3)
to withdraw a written or oral opinion or representation previously
given by the lawyer and reasonably believed by the lawyer still to be relied upon by
a third person, where the lawyer has discovered that the opinion or representation
was based on materially inaccurate information or is being used to further a crime
or fraud;
(4)
to secure legal advice about compliance with these Rules or other law
by the lawyer, another lawyer associated with the lawyer’s firm or the law firm;
(5)
(i)
to defend the lawyer or the lawyer’s employees and associates
against an accusation of wrongful conduct; or
(ii)

to establish or collect a fee; or

(6)
when permitted or required under these Rules or to comply with
other law or court order.
28
Page 219 of 777

(c)
A lawyer shall exercise reasonable care to prevent the lawyer’s employees,
associates, and others whose services are utilized by the lawyer from disclosing or using
confidential information of a client, except that a lawyer may reveal the information
permitted to be disclosed by paragraph (b) through an employee.
Comment
Scope of the Professional Duty of Confidentiality
[1]
This Rule governs the disclosure of information protected by the professional
duty of confidentiality. Such information is described in these Rules as “confidential
information” as defined in this Rule. Other rules also deal with confidential information. See
Rules 1.8(b) and 1.9(c)(1) for the lawyer’s duties with respect to the use of such information to
the disadvantage of clients and former clients; Rule 1.9(c)(2) for the lawyer’s duty not to reveal
information relating to the lawyer’s prior representation of a former client; Rule 1.14(c) for
information relating to representation of a client with diminished capacity; Rule 1.18(b) for the
lawyer’s duties with respect to information provided to the lawyer by a prospective client; Rule
3.3 for the lawyer’s duty of candor to a tribunal; and Rule 8.3(c) for information gained by a
lawyer or judge while participating in an approved lawyer assistance program.
[2]
A fundamental principle in the client-lawyer relationship is that, in the absence of
the client’s informed consent, or except as permitted or required by these Rules, the lawyer must
not knowingly reveal information gained during and related to the representation, whatever its
source. See Rule 1.0(j) for the definition of informed consent. The lawyer’s duty of
confidentiality contributes to the trust that is the hallmark of the client-lawyer relationship. The
client is thereby encouraged to seek legal assistance and to communicate fully and frankly with
the lawyer, even as to embarrassing or legally damaging subject matter. The lawyer needs this
information to represent the client effectively and, if necessary, to advise the client to refrain
from wrongful conduct. Typically, clients come to lawyers to determine their rights and what is,
in the complex of laws and regulations, deemed to be legal and correct. Based upon experience,
lawyers know that almost all clients follow the advice given, and the law is thereby upheld.
[3]
The principle of client-lawyer confidentiality is given effect in three related
bodies of law: the attorney-client privilege of evidence law, the work-product doctrine of civil
procedure and the professional duty of confidentiality established in legal ethics codes. The
attorney-client privilege and the work-product doctrine apply when compulsory process by a
judicial or other governmental body seeks to compel a lawyer to testify or produce information
or evidence concerning a client. The professional duty of client-lawyer confidentiality, in
contrast, applies to a lawyer in all settings and at all times, prohibiting the lawyer from disclosing
confidential information unless permitted or required by these Rules or to comply with other law
or court order. The confidentiality duty applies not only to matters communicated in confidence
by the client, which are protected by the attorney-client privilege, but also to all information
gained during and relating to the representation, whatever its source. The confidentiality duty,
for example, prohibits a lawyer from volunteering confidential information to a friend or to any
other person except in compliance with the provisions of this Rule, including the Rule’s
reference to other law that may compel disclosure. See Comments [12]-[13]; see also Scope.
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[4]
Paragraph (a) prohibits a lawyer from knowingly revealing confidential
information as defined by this Rule. This prohibition also applies to disclosures by a lawyer that
do not in themselves reveal confidential information but could reasonably lead to the discovery
of such information by a third person. A lawyer’s use of a hypothetical to discuss issues relating
to the representation with persons not connected to the representation is permissible so long as
there is no reasonable likelihood that the listener will be able to ascertain the identity of the
client.
[4A] Paragraph (a) protects all factual information “gained during or relating to the
representation of a client.” Information relates to the representation if it has any possible
relevance to the representation or is received because of the representation. The accumulation of
legal knowledge or legal research that a lawyer acquires through practice ordinarily is not client
information protected by this Rule. However, in some circumstances, including where the client
and the lawyer have so agreed, a client may have a proprietary interest in a particular product of
the lawyer’s research. Information that is generally known in the local community or in the
trade, field or profession to which the information relates is also not protected, unless the client
and the lawyer have otherwise agreed. Information is not “generally known” simply because it is
in the public domain or available in a public file.
Use of Information Related to Representation
[4B] The duty of confidentiality also prohibits a lawyer from using confidential
information to the advantage of the lawyer or a third person or to the disadvantage of a client or
former client unless the client or former client has given informed consent. See Rule 1.0(j) for
the definition of “informed consent.” This part of paragraph (a) applies when information is
used to benefit either the lawyer or a third person, such as another client, a former client or a
business associate of the lawyer. For example, if a lawyer learns that a client intends to purchase
and develop several parcels of land, the lawyer may not (absent the client’s informed consent)
use that information to buy a nearby parcel that is expected to appreciate in value due to the
client’s purchase, or to recommend that another client buy the nearby land, even if the lawyer
does not reveal any confidential information. The duty also prohibits disadvantageous use of
confidential information unless the client gives informed consent, except as permitted or required
by these Rules. For example, a lawyer assisting a client in purchasing a parcel of land may not
make a competing bid on the same land. However, the fact that a lawyer has once served a client
does not preclude the lawyer from using generally known information about that client, even to
the disadvantage of the former client, after the client-lawyer relationship has terminated. See
Rule 1.9(c)(1).
Authorized Disclosure
[5]
Except to the extent that the client’s instructions or special circumstances limit
that authority, a lawyer may make disclosures of confidential information that are impliedly
authorized by a client if the disclosures (i) advance the best interests of the client and (ii) are
either reasonable under the circumstances or customary in the professional community. In some
situations, for example, a lawyer may be impliedly authorized to admit a fact that cannot
properly be disputed or to make a disclosure that facilitates a satisfactory conclusion to a matter.
In addition, lawyers in a firm may, in the course of the firm’s practice, disclose to each other
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information relating to a client of the firm, unless the client has instructed that particular
information be confined to specified lawyers. Lawyers are also impliedly authorized to reveal
information about a client with diminished capacity when necessary to take protective action to
safeguard the client’s interests. See Rules 1.14(b) and (c).
Disclosure Adverse to Client
[6]
Although the public interest is usually best served by a strict rule requiring
lawyers to preserve the confidentiality of information relating to the representation of their
clients, the confidentiality rule is subject to limited exceptions that prevent substantial harm to
important interests, deter wrongdoing by clients, prevent violations of the law, and maintain the
impartiality and integrity of judicial proceedings. Paragraph (b) permits, but does not require, a
lawyer to disclose information relating to the representation to accomplish these specified
purposes.
[6A] The lawyer’s exercise of discretion conferred by paragraphs (b)(1) through (b)(3)
requires consideration of a wide range of factors and should therefore be given great weight. In
exercising such discretion under these paragraphs, the lawyer should consider such factors as: (i)
the seriousness of the potential injury to others if the prospective harm or crime occurs, (ii) the
likelihood that it will occur and its imminence, (iii) the apparent absence of any other feasible
way to prevent the potential injury, (iv) the extent to which the client may be using the lawyer’s
services in bringing about the harm or crime, (v) the circumstances under which the lawyer
acquired the information of the client’s intent or prospective course of action, and (vi) any other
aggravating or extenuating circumstances. In any case, disclosure adverse to the client’s interest
should be no greater than the lawyer reasonably believes necessary to prevent the threatened
harm or crime. When a lawyer learns that a client intends to pursue or is pursuing a course of
conduct that would permit disclosure under paragraphs (b)(1), (b)(2) or (b)(3), the lawyer’s
initial duty, where practicable, is to remonstrate with the client. In the rare situation in which the
client is reluctant to accept the lawyer’s advice, the lawyer’s threat of disclosure is a measure of
last resort that may persuade the client. When the lawyer reasonably believes that the client will
carry out the threatened harm or crime, the lawyer may disclose confidential information when
permitted by paragraphs (b)(1), (b)(2) or (b)(3). A lawyer’s permissible disclosure under
paragraph (b) does not waive the client’s attorney-client privilege; neither the lawyer nor the
client may be forced to testify about communications protected by the privilege, unless a tribunal
or body with authority to compel testimony makes a determination that the crime-fraud
exception to the privilege, or some other exception, has been satisfied by a party to the
proceeding. For a lawyer’s duties when representing an organizational client engaged in
wrongdoing, see Rule 1.13(b).
[6B] Paragraph (b)(1) recognizes the overriding value of life and physical integrity and
permits disclosure reasonably necessary to prevent reasonably certain death or substantial bodily
harm. Such harm is reasonably certain to occur if it will be suffered imminently or if there is a
present and substantial risk that a person will suffer such harm at a later date if the lawyer fails to
take action necessary to eliminate the threat. Thus, a lawyer who knows that a client has
accidentally discharged toxic waste into a town’s water supply may reveal this information to the
authorities if there is a present and substantial risk that a person who drinks the water will
contract a life-threatening or debilitating disease and the lawyer’s disclosure is necessary to
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eliminate the threat or reduce the number of victims. Wrongful execution of a person is a lifethreatening and imminent harm under paragraph (b)(1) once the person has been convicted and
sentenced to death. On the other hand, an event that will cause property damage but is unlikely
to cause substantial bodily harm is not a present and substantial risk under paragraph (b)(1);
similarly, a remote possibility or small statistical likelihood that any particular unit of a massdistributed product will cause death or substantial bodily harm to unspecified persons over a
period of years does not satisfy the element of reasonably certain death or substantial bodily
harm under the exception to the duty of confidentiality in paragraph (b)(1).
[6C] Paragraph (b)(2) recognizes that society has important interests in preventing a
client’s crime. Disclosure of the client’s intention is permitted to the extent reasonably necessary
to prevent the crime. In exercising discretion under this paragraph, the lawyer should consider
such factors as those stated in Comment [6A].
[6D] Some crimes, such as criminal fraud, may be ongoing in the sense that the client’s
past material false representations are still deceiving new victims. The law treats such crimes as
continuing crimes in which new violations are constantly occurring. The lawyer whose services
were involved in the criminal acts that constitute a continuing crime may reveal the client’s
refusal to bring an end to a continuing crime, even though that disclosure may also reveal the
client’s past wrongful acts, because refusal to end a continuing crime is equivalent to an intention
to commit a new crime. Disclosure is not permitted under paragraph (b)(2), however, when a
person who may have committed a crime employs a new lawyer for investigation or defense.
Such a lawyer does not have discretion under paragraph (b)(2) to use or disclose the client’s past
acts that may have continuing criminal consequences. Disclosure is permitted, however, if the
client uses the new lawyer’s services to commit a further crime, such as obstruction of justice or
perjury.
[6E] Paragraph (b)(3) permits a lawyer to withdraw a legal opinion or to disaffirm a
prior representation made to third parties when the lawyer reasonably believes that third persons
are still relying on the lawyer’s work and the work was based on “materially inaccurate
information or is being used to further a crime or fraud.” See Rule 1.16(b)(1), requiring the
lawyer to withdraw when the lawyer knows or reasonably should know that the representation
will result in a violation of law. Paragraph (b)(3) permits the lawyer to give only the limited
notice that is implicit in withdrawing an opinion or representation, which may have the collateral
effect of inferentially revealing confidential information. The lawyer’s withdrawal of the tainted
opinion or representation allows the lawyer to prevent further harm to third persons and to
protect the lawyer’s own interest when the client has abused the professional relationship, but
paragraph (b)(3) does not permit explicit disclosure of the client’s past acts unless such
disclosure is permitted under paragraph (b)(2).
[7]

[Reserved.]

[8]

[Reserved.]

[9]
A lawyer’s confidentiality obligations do not preclude a lawyer from securing
confidential legal advice about compliance with these Rules and other law by the lawyer, another
lawyer in the lawyer’s firm, or the law firm. In many situations, disclosing information to secure
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such advice will be impliedly authorized for the lawyer to carry out the representation. Even
when the disclosure is not impliedly authorized, paragraph (b)(4) permits such disclosure
because of the importance of a lawyer’s compliance with these Rules, court orders and other law.
[10] Where a claim or charge alleges misconduct of the lawyer related to the
representation of a current or former client, the lawyer may respond to the extent the lawyer
reasonably believes necessary to establish a defense. Such a claim can arise in a civil, criminal,
disciplinary or other proceeding and can be based on a wrong allegedly committed by the lawyer
against the client or on a wrong alleged by a third person, such as a person claiming to have been
defrauded by the lawyer and client acting together or by the lawyer acting alone. The lawyer may
respond directly to the person who has made an accusation that permits disclosure, provided that
the lawyer’s response complies with Rule 4.2 and Rule 4.3, and other Rules or applicable law. A
lawyer may make the disclosures authorized by paragraph (b)(5) through counsel. The right to
respond also applies to accusations of wrongful conduct concerning the lawyer’s law firm,
employees or associates.
[11] A lawyer entitled to a fee is permitted by paragraph (b)(5) to prove the services
rendered in an action to collect it. This aspect of the rule expresses the principle that the
beneficiary of a fiduciary relationship may not exploit it to the detriment of the fiduciary.
[12] Paragraph (b) does not mandate any disclosures. However, other law may require
that a lawyer disclose confidential information. Whether such a law supersedes Rule 1.6 is a
question of law beyond the scope of these Rules. When disclosure of confidential information
appears to be required by other law, the lawyer must consult with the client to the extent required
by Rule 1.4 before making the disclosure, unless such consultation would be prohibited by other
law. If the lawyer concludes that other law supersedes this Rule and requires disclosure,
paragraph (b)(6) permits the lawyer to make such disclosures as are necessary to comply with the
law.
[13] A tribunal or governmental entity claiming authority pursuant to other law to
compel disclosure may order a lawyer to reveal confidential information. Absent informed
consent of the client to comply with the order, the lawyer should assert on behalf of the client
nonfrivolous arguments that the order is not authorized by law, the information sought is
protected against disclosure by an applicable privilege or other law, or the order is invalid or
defective for some other reason. In the event of an adverse ruling, the lawyer must consult with
the client to the extent required by Rule 1.4 about the possibility of an appeal or further
challenge, unless such consultation would be prohibited by other law. If such review is not
sought or is unsuccessful, paragraph (b)(6) permits the lawyer to comply with the order.
[14] Paragraph (b) permits disclosure only to the extent the lawyer reasonably believes
the disclosure is necessary to accomplish one of the purposes specified in paragraphs (b)(1)
through (b)(6). Before making a disclosure, the lawyer should, where practicable, first seek to
persuade the client to take suitable action to obviate the need for disclosure. In any case, a
disclosure adverse to the client’s interest should be no greater than the lawyer reasonably
believes necessary to accomplish the purpose, particularly when accusations of wrongdoing in
the representation of a client have been made by a third party rather than by the client. If the
disclosure will be made in connection with an adjudicative proceeding, the disclosure should be
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made in a manner that limits access to the information to the tribunal or other persons having a
need to know the information, and appropriate protective orders or other arrangements should be
sought by the lawyer to the fullest extent practicable.
[15] Paragraph (b) permits but does not require the disclosure of information relating
to a client’s representation to accomplish the purposes specified in paragraphs (b)(1) through
(b)(6). A lawyer’s decision not to disclose as permitted by paragraph (b) does not violate this
Rule. Disclosure may, however, be required by other Rules or by other law. See Comments
[12]-[13]. Some Rules require disclosure only if such disclosure would be permitted by
paragraph (b). E.g., Rule 8.3(c)(1). Rule 3.3(c), on the other hand, requires disclosure in some
circumstances whether or not disclosure is permitted or prohibited by this Rule.
Withdrawal
[15A] If the lawyer’s services will be used by the client in materially furthering a course
of criminal or fraudulent conduct, the lawyer must withdraw pursuant to Rule 1.16(b)(1).
Withdrawal may also be required or permitted for other reasons under Rule 1.16. After
withdrawal, the lawyer is required to refrain from disclosing or using information protected by
Rule 1.6, except as this Rule permits such disclosure. Neither this Rule, nor Rule 1.9(c), nor
Rule 1.16(e) prevents the lawyer from giving notice of the fact of withdrawal. For withdrawal or
disaffirmance of an opinion or representation, see paragraph (b)(3) and Comment [6E]. Where
the client is an organization, the lawyer may be in doubt whether the organization will actually
carry out the contemplated conduct. Where necessary to guide conduct in connection with this
Rule, the lawyer may, and sometimes must, make inquiry within the organization. See Rules
1.13(b) and (c).
Duty to Preserve Confidentiality
[16] Paragraph (c) requires a lawyer to exercise reasonable care to prevent disclosure
of information related to the representation by employees, associates and others whose services
are utilized in connection with the representation. See also Rules 1.1, 5.1 and 5.3. However, a
lawyer may reveal the information permitted to be disclosed by this Rule through an employee.
[17] When transmitting a communication that includes information relating to the
representation of a client, the lawyer must take reasonable precautions to prevent the information
from coming into the hands of unintended recipients. This duty does not require that the lawyer
use special security measures if the method of communication affords a reasonable expectation
of privacy. Special circumstances, however, may warrant special precautions. Factors to be
considered in determining the reasonableness of the lawyer’s expectation of confidentiality
include the sensitivity of the information and the extent to which the privacy of the
communication is protected by law or by a confidentiality agreement. A client may require the
lawyer to use a means of communication or security measures not required by this Rule, or may
give informed consent (as in an engagement letter or similar document) to the use of means or
measures that would otherwise be prohibited by this Rule.
[18]

[Reserved.]
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RULE 1.7:
CONFLICT OF INTEREST: CURRENT CLIENTS
(a)
Except as provided in paragraph (b), a lawyer shall not represent a client if a
reasonable lawyer would conclude that either:
(1)
the representation will involve the lawyer in representing differing
interests; or
(2)
there is a significant risk that the lawyer’s professional judgment on
behalf of a client will be adversely affected by the lawyer’s own financial, business,
property or other personal interests.
(b)
Notwithstanding the existence of a concurrent conflict of interest under
paragraph (a), a lawyer may represent a client if:
(1)
the lawyer reasonably believes that the lawyer will be able to provide
competent and diligent representation to each affected client;
(2)

the representation is not prohibited by law;

(3)
the representation does not involve the assertion of a claim by one
client against another client represented by the lawyer in the same litigation or
other proceeding before a tribunal; and
(4)

each affected client gives informed consent, confirmed in writing.

Comment
General Principles
[1]
Loyalty and independent judgment are essential aspects of a lawyer’s relationship
with a client. The professional judgment of a lawyer should be exercised, within the bounds of
the law, solely for the benefit of the client and free of compromising influences and loyalties.
Concurrent conflicts of interest, which can impair a lawyer’s professional judgment, can arise
from the lawyer’s responsibilities to another client, a former client or a third person, or from the
lawyer’s own interests. A lawyer should not permit these competing responsibilities or interests
to impair the lawyer’s ability to exercise professional judgment on behalf of each client. For
specific Rules regarding certain concurrent conflicts of interest, see Rule 1.8. For former client
conflicts of interest, see Rule 1.9. For conflicts of interest involving prospective clients, see Rule
1.18. For definitions of “differing interests,” “informed consent” and “confirmed in writing,” see
Rules 1.0(f), (j) and (e), respectively.
[2]
Resolution of a conflict of interest problem under this Rule requires the lawyer,
acting reasonably, to: (i) identify clearly the client or clients, (ii) determine whether a conflict of
interest exists, i.e., whether the lawyer’s judgment may be impaired or the lawyer’s loyalty may
be divided if the lawyer accepts or continues the representation, (iii) decide whether the
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representation may be undertaken despite the existence of a conflict, i.e., whether the conflict is
consentable under paragraph (b); and if so (iv) consult with the clients affected under paragraph
(a) and obtain their informed consent, confirmed in writing. The clients affected under
paragraph (a) include all of the clients who may have differing interests under paragraph (a)(1)
and any clients whose representation might be adversely affected under paragraph (a)(2).
[3]
A conflict of interest may exist before representation is undertaken, in which
event the representation must be declined, unless the lawyer obtains the informed consent of
each client under the conditions of paragraph (b). See Rule 1.10(e), which requires every law
firm to create, implement and maintain a conflict-checking system.
[4]
If a conflict arises after representation has been undertaken, the lawyer ordinarily
must withdraw from the representation unless the lawyer has obtained the informed consent of
the client under the conditions of paragraph (b). See Rule 1.16(b)(1). Where more than one
client is involved, whether the lawyer may continue to represent any of the clients is determined
both by the lawyer’s ability to comply with duties owed to the former client and by the lawyer’s
ability to represent adequately the remaining client or clients, given the lawyer’s duties to the
former client. See Rule 1.9; see also Comments [5], [29A].
[5]
Unforeseeable developments, such as changes in corporate and other
organizational affiliations or the addition or realignment of parties in litigation, might create
conflicts in the midst of a representation, as when a company sued by the lawyer on behalf of
one client is acquired by another client represented by the lawyer in an unrelated matter.
Depending on the circumstances, the lawyer may have the option to withdraw from one of the
representations in order to avoid the conflict. The lawyer must seek court approval where
necessary and take steps to minimize harm to the clients. See Rules 1.16(d) and (e). The lawyer
must continue to protect the confidences of the client from whose representation the lawyer has
withdrawn. See Rule 1.9(c).
Identifying Conflicts of Interest
[6]
The duty to avoid the representation of differing interest prohibits, among other
things, undertaking representation adverse to a current client without that client’s informed
consent. For example, absent consent, a lawyer may not advocate in one matter against another
client that the lawyer represents in some other matter, even when the matters are wholly
unrelated. The client as to whom the representation is adverse is likely to feel betrayed and the
resulting damage to the client-lawyer relationship is likely to impair the lawyer’s ability to
represent the client effectively. In addition, the client on whose behalf the adverse representation
is undertaken may reasonably fear that the lawyer will pursue that client’s case less effectively
out of deference to the other client, that is, that the lawyer’s exercise of professional judgment on
behalf of that client will be adversely affected by the lawyer’s interest in retaining the current
client. Similarly, a conflict may arise when a lawyer is required to cross-examine a client
appearing as a witness in a lawsuit involving another client, as when the testimony will be
damaging to the client represented in the lawsuit. On the other hand, simultaneous
representation in unrelated matters of clients whose interests are only economically adverse, such
as representation of competing economic enterprises in unrelated litigation, does not ordinarily
constitute a conflict of interest and thus may not require consent of the respective clients.
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[7]
Differing interests can also arise in transactional matters. For example, if a
lawyer is asked to represent the seller of a business in negotiations with a buyer represented by
the lawyer, not in the same transaction but in another, unrelated matter, the lawyer could not
undertake the representation without the informed consent of each client.
[8]
Differing interests exist if there is a significant risk that a lawyer’s exercise of
professional judgment in considering, recommending or carrying out an appropriate course of
action for the client will be adversely affected or the representation would otherwise be
materially limited by the lawyer’s other responsibilities or interests. For example, the
professional judgment of a lawyer asked to represent several individuals operating a joint venture
is likely to be adversely affected to the extent that the lawyer is unable to recommend or
advocate all possible positions that each client might take because of the lawyer’s duty of loyalty
to the others. The conflict in effect forecloses alternatives that would otherwise be available to
the client. The mere possibility of subsequent harm does not itself require disclosure and
consent. The critical questions are the likelihood that a difference in interests will eventuate and,
if it does, whether it will adversely affect the lawyer’s professional judgment in considering
alternatives or foreclose courses of action that reasonably should be pursued on behalf of the
client.
Lawyer’s Responsibilities to Former Clients and Other Third Persons
[9]
In addition to conflicts with other current clients, a lawyer’s duties of loyalty and
independence may be adversely affected by responsibilities to former clients under Rule 1.9, or
by the lawyer’s responsibilities to other persons, such as fiduciary duties arising from a lawyer’s
service as a trustee, executor or corporate director.
Personal-Interest Conflicts
[10] The lawyer’s own financial, property, business or other personal interests should
not be permitted to have an adverse effect on representation of a client. For example, if the
probity of a lawyer’s own conduct in a transaction is in serious question, it may be difficult or
impossible for the lawyer to give a client detached advice. Similarly, when a lawyer has
discussions concerning possible employment with an opponent of the lawyer’s client or with a
law firm representing the opponent, such discussions could materially limit the lawyer’s
representation of the client. In addition, a lawyer may not allow related business interests to
affect representation, for example, by referring clients to an enterprise in which the lawyer has an
undisclosed financial interest. See Rule 5.7 on responsibilities regarding nonlegal services and
Rule 1.8 pertaining to a number of personal-interest conflicts, including business transactions
with clients.
[11] When lawyers representing different clients in the same matter or in substantially
related matters are closely related, there may be a significant risk that client confidences will be
revealed and that the lawyer’s family relationship will interfere with both loyalty and
professional judgment. As a result, each client is entitled to know of the existence and
implications of the relationship between the lawyers, before the lawyer agrees to undertake the
representation. Thus, a lawyer who has a significant intimate or close family relationship with
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another lawyer ordinarily may not represent a client in a matter where that other lawyer is
representing another party, unless each client gives informed consent, as defined in Rule 1.0(j).
[12] A lawyer is prohibited from engaging in sexual relations with a client in domestic
relations matters. In all other matters a lawyer’s sexual relations with a client are circumscribed
by the provisions of Rule 1.8(j).
Interest of Person Paying for Lawyer’s Services
[13] A lawyer may be paid from a source other than the client, including a co-client, if
the client is informed of that fact and consents and the arrangement does not compromise the
lawyer’s duty of loyalty or independent judgment to the client. See Rule 1.8(f). If acceptance of
the payment from any other source presents a significant risk that the lawyer’s exercise of
professional judgment on behalf of a client will be adversely affected by the lawyer’s own
interest in accommodating the person paying the lawyer’s fee or by the lawyer’s responsibilities
to a payer who is also a co-client, then the lawyer must comply with the requirements of
paragraph (b) before accepting the representation, including determining whether the conflict is
consentable and, if so, that the client has adequate information about the material risks of the
representation.
Prohibited Representations
[14] Ordinarily, clients may consent to representation notwithstanding a conflict. As
paragraph (b) indicates, however, some conflicts are nonconsentable. If a lawyer does not
reasonably believe that the conditions set forth in paragraph (b) can be met, the lawyer should
neither ask for the client’s consent nor provide representation on the basis of the client’s consent.
A client’s consent to a nonconsentable conflict is ineffective. When the lawyer is representing
more than one client, the question of consentability must be resolved as to each client.
[15] Consentability is typically determined by considering whether the interests of the
clients will be adequately protected if the clients consent to representation burdened by a conflict
of interest. Thus, under paragraph (b)(1), notwithstanding client consent, a representation is
prohibited if, in the circumstances, the lawyer cannot reasonably conclude that the lawyer will be
able to provide competent and diligent representation. See Rule 1.1 regarding competence and
Rule 1.3 regarding diligence.
[16] Paragraph (b)(2) describes conflicts that are nonconsentable because the
representation is prohibited by applicable law. For example, federal criminal statutes prohibit
certain representations by a former government lawyer despite the informed consent of the
former governmental client. In addition, there are some instances where conflicts are
nonconsentable under decisional law.
[17] Paragraph (b)(3) describes conflicts that are nonconsentable because of the
institutional interest in vigorous development of each client’s position when the clients are
aligned directly against each other in the same litigation or other proceeding before a tribunal.
Whether clients are aligned directly against each other within the meaning of this paragraph
requires examination of the context of the proceeding. Although this paragraph does not
preclude a lawyer’s multiple representation of adverse parties to mediation (because mediation is
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not a proceeding before a “tribunal” as defined in Rule 1.0(w)), such representation may be
precluded by paragraph (b)(1).
Informed Consent
[18] Informed consent requires that each affected client be aware of the relevant
circumstances, including the material and reasonably foreseeable ways that the conflict could
adversely affect the interests of that client. Informed consent also requires that the client be
given the opportunity to obtain other counsel if the client so desires. See Rule 1.0(j). The
information that a lawyer is required to communicate to a client depends on the nature of the
conflict and the nature of the risks involved, and a lawyer should take into account the
sophistication of the client in explaining the potential adverse consequences of the conflict.
There are circumstances in which it is appropriate for a lawyer to advise a client to seek the
advice of a disinterested lawyer in reaching a decision as to whether to consent to the conflict.
When representation of multiple clients in a single matter is undertaken, the information must
include the implications of the common representation, including possible effects on loyalty,
confidentiality and the attorney-client privilege, and the advantages and risks involved. See
Comments [30] and [31] concerning the effect of common representation on confidentiality.
[19] Under some circumstances it may be impossible to make the disclosure necessary
to obtain consent. For example, when the lawyer represents different clients in related matters
and one client refuses to consent to the disclosure necessary to permit the other client to make an
informed decision, the lawyer cannot properly ask the latter to consent. In some cases the
alternative to common representation is that each party obtains separate representation with the
possibility of incurring additional costs. These costs, along with the benefits of securing separate
representation, are factors that may be considered by the affected client in determining whether
common representation is in the client’s interests. Where the fact, validity or propriety of client
consent is called into question, the lawyer has the burden of establishing that the client’s consent
was properly obtained in accordance with the Rule.
Client Consent Confirmed in Writing
[20] Paragraph (b) requires the lawyer to obtain the informed consent of the client,
confirmed in writing. Such a writing may consist of (i) a document from the client, (ii) a
document that the lawyer promptly transmits to the client confirming an oral informed consent,
or (iii) a statement by the client made on the record of any proceeding before a tribunal, whether
before, during or after a trial or hearing. See Rule 1.0(e) for the definition of “confirmed in
writing.” See also Rule 1.0(x) (“writing” includes electronic transmission). If it is not feasible
to obtain or transmit the writing at the time the client gives informed consent, then the lawyer
must obtain or transmit it within a reasonable time thereafter. The Rule does not require that the
information communicated to the client by the lawyer necessary to make the consent “informed”
be in writing or in any particular form in all cases. See Rules 1.0(e) and (j). The requirement of
a writing does not supplant the need in most cases for the lawyer to talk with the client to explain
the risks and advantages, if any, of representation burdened with a conflict of interest, as well as
reasonably available alternatives, and to afford the client a reasonable opportunity to consider the
risks and alternatives and to raise questions and concerns. Rather, the writing is required in order
to impress upon clients the seriousness of the decision the client is being asked to make and to
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avoid disputes or ambiguities that might later occur in the absence of a writing. See Comment
[18].
Revoking Consent
[21] A client who has given consent to a conflict may revoke the consent and, like any
other client, may terminate the lawyer’s representation at any time. Whether revoking consent to
the client’s own representation precludes the lawyer from continuing to represent other clients
depends on the circumstances, including the nature of the conflict, whether the client revoked
consent because of a material change in circumstances, the reasonable expectations of the other
clients, and whether material detriment to the other clients or the lawyer would result.
Consent to Future Conflict
[22] Whether a lawyer may properly request a client to waive conflicts that might arise
in the future is subject to the conditions set forth in paragraph (b). The effectiveness of advance
waivers is generally determined by the extent to which the client reasonably understands the
material risks that the waiver entails. At a minimum, the client should be advised generally of
the types of possible future adverse representations that the lawyer envisions, as well as the types
of clients and matters that may present such conflicts. The more comprehensive the explanation
and disclosure of the types of future representations that might arise and the actual and
reasonably foreseeable adverse consequences of those representations, the greater the likelihood
that the client will have the understanding necessary to make the consent “informed” and the
waiver effective. See Rule 1.0(j). The lawyer should also disclose the measures that will be
taken to protect the client should a conflict arise, including procedures such as screening that
would be put in place. See Rule 1.0(t) for the definition of “screening.” The adequacy of the
disclosure necessary to obtain valid advance consent to conflicts may also depend on the
sophistication and experience of the client. For example, if the client is unsophisticated about
legal matters generally or about the particular type of matter at hand, the lawyer should provide
more detailed information about both the nature of the anticipated conflict and the adverse
consequences to the client that may ensue should the potential conflict become an actual one. In
other instances, such as where the client is a child or an incapacitated or impaired person, it may
be impossible to inform the client sufficiently, and the lawyer should not seek an advance
waiver. On the other hand, if the client is an experienced user of the legal services involved and
is reasonably informed regarding the risk that a conflict may arise, an advance waiver is more
likely to be effective, particularly if, for example, the client is independently represented or
advised by in-house or other counsel in giving consent. Thus, in some circumstances, even
general and open-ended waivers by experienced users of legal services may be effective.
[22A] Even if a client has validly consented to waive future conflicts, however, the
lawyer must reassess the propriety of the adverse concurrent representation under paragraph (b)
when an actual conflict arises. If the actual conflict is materially different from the conflict that
has been waived, the lawyer may not rely on the advance consent previously obtained. Even if
the actual conflict is not materially different from the conflict the client has previously waived,
the client’s advance consent cannot be effective if the particular circumstances that have created
an actual conflict during the course of the representation would make the conflict nonconsentable
under paragraph (b). See Comments [14]-[17] and [28] addressing nonconsentable conflicts.
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Conflicts in Litigation
[23] Paragraph (b)(3) prohibits representation of opposing parties in the same
litigation, regardless of the clients’ consent. On the other hand, simultaneous representation of
parties whose interests in litigation may conflict, such as co-plaintiffs or co-defendants, is
governed by paragraph (a)(1). A conflict may exist by reason of substantial discrepancy in the
parties’ testimony, incompatibility in positions in relation to an opposing party or the fact that
there are substantially different possibilities of settlement of the claims or liabilities in question.
Such conflicts can arise in criminal as well as civil cases. Some examples are those in which a
lawyer is asked to represent co-defendants in a criminal case, co-plaintiffs or co-defendants in a
personal injury case, an insured and insurer, or beneficiaries of the estate of a decedent. In a
criminal case, the potential for conflict of interest in representing multiple defendants is so grave
that ordinarily a lawyer should decline to represent more than one co-defendant. On the other
hand, multiple representation of persons having similar interests in civil litigation is proper if the
requirements of paragraph (b) are met.
[24] Ordinarily a lawyer may take inconsistent legal positions in different tribunals at
different times on behalf of different clients. The mere fact that advocating a legal position on
behalf of one client might create precedent adverse to the interests of a client represented by the
lawyer in an unrelated matter does not create a conflict of interest. A conflict of interest exists,
however, if there is a significant risk that a lawyer’s action on behalf of one client will materially
limit the lawyer’s representation of another client in a different case; for example, when a
decision favoring one client will create a precedent likely to weaken seriously the position taken
on behalf of the other client. Factors relevant in determining whether the clients need to be
advised of this risk include: (i) where the cases are pending, (ii) whether the issue is substantive
or procedural, (iii) the temporal relationship between the matters, (iv) the significance of the
issue to the immediate and long-term interests of the clients involved, and (v) the clients’
reasonable expectations in retaining the lawyer. Similar concerns may be present when lawyers
advocate on behalf of clients before other entities, such as regulatory authorities whose
regulations or rulings may significantly implicate clients’ interests. If there is significant risk of
an adverse effect on the lawyer’s professional judgment, then absent informed consent of the
affected clients, the lawyer must decline the representation.
[25] When a lawyer represents or seeks to represent a class of plaintiffs or defendants
in a class-action lawsuit, unnamed members of the class are ordinarily not considered to be
clients of the lawyer for purposes of applying paragraph (a)(1). Thus, the lawyer does not
typically need to get the consent of such a person before representing a client suing the person in
an unrelated matter. Similarly, a lawyer seeking to represent an opponent in a class action does
not typically need the consent of an unnamed member of the class whom the lawyer represents in
an unrelated matter.
Nonlitigation Conflicts
[26] Conflicts of interest under paragraph (a)(1) arise in contexts other than litigation.
For a discussion of such conflicts in transactional matters, see Comment [7]. Regarding
paragraph (a)(2), relevant factors in determining whether there is a significant risk that the
lawyer’s professional judgment will be adversely affected include: (i) the importance of the
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matter to each client, (ii) the duration and intimacy of the lawyer’s relationship with the client or
clients involved, (iii) the functions being performed by the lawyer, (iv) the likelihood that
significant disagreements will arise, (v) the likelihood that negotiations will be contentious, (vi)
the likelihood that the matter will result in litigation, and (vii) the likelihood that the client will
suffer prejudice from the conflict. The issue is often one of proximity (how close the situation is
to open conflict) and degree (how serious the conflict will be if it does erupt). See Comments
[8], [29] and [29A].
[27] For example, conflict questions may arise in estate planning and estate
administration. A lawyer may be called upon to prepare wills for several family members, such
as husband and wife, and, depending upon the circumstances, a conflict of interest may be
present at the outset or may arise during the representation. In order to avoid the development of
a disqualifying conflict, the lawyer should, at the outset of the common representation and as
part of the process of obtaining each client’s informed consent, advise each client that
information will be shared (and regardless of whether it is shared, may not be privileged in a
subsequent dispute between the parties) and that the lawyer will have to withdraw from one or
both representations if one client decides that some matter material to the representation should
be kept secret from the other. See Comment [31].
[28] Whether a conflict is consentable depends on the circumstances. For example, a
lawyer may not represent multiple parties to a negotiation if their interests are fundamentally
antagonistic to one another, but common representation is permissible where the clients are
generally aligned in interest, even though there is some difference in interest among them. Thus,
a lawyer may seek to establish or adjust a relationship between clients on an amicable and
mutually advantageous basis. Examples include helping to organize a business in which two or
more clients are entrepreneurs, working out the financial reorganization of an enterprise in which
two or more clients have an interest, and arranging a property distribution in settlement of an
estate. The lawyer seeks to resolve potentially adverse interests by developing the parties’
mutual interests. Otherwise, each party might have to obtain separate representation, with the
possibility of incurring additional cost, complication or even litigation. Given these and other
relevant factors, the clients may prefer that the lawyer act for all of them.
Special Considerations in Common Representation
[29] In civil matters, two or more clients may wish to be represented by a single
lawyer in seeking to establish or adjust a relationship between them on an amicable and mutually
advantageous basis. For example, clients may wish to be represented by a single lawyer in
helping to organize a business, working out a financial reorganization of an enterprise in which
two or more clients have an interest, arranging a property distribution of an estate or resolving a
dispute between clients. The alternative to common representation can be that each party may
have to obtain separate representation, with the possibility of incurring additional cost,
complication or even litigation that might otherwise be avoided, or that some parties will have no
lawyer at all. Given these and other relevant factors, clients may prefer common representation
to separate representation or no representation. A lawyer should consult with each client
concerning the implications of the common representation, including the advantages and the
risks involved, and the effect on the attorney-client privilege, and obtain each client’s informed
consent, confirmed in writing, to the common representation.
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[29A] Factors may be present that militate against a common representation. In
considering whether to represent multiple clients in the same matter, a lawyer should be mindful
that if the common representation fails because the potentially adverse interests cannot be
reconciled, the result can be additional cost, embarrassment and recrimination. Ordinarily,
absent the informed consent of all clients, the lawyer will be forced to withdraw from
representing all of the clients if the common representation fails. See Rule 1.9(a). In some
situations, the risk of failure is so great that multiple representation is plainly impossible. For
example, a lawyer cannot undertake common representation of clients where contentious
litigation or negotiations between them are imminent or contemplated. Moreover, because the
lawyer is required to be impartial between or among commonly represented clients,
representation of multiple clients is improper when it is unlikely that impartiality can be
maintained. Generally, if the relationship between the parties has already assumed antagonism,
it is unlikely that the clients’ interests can be adequately served by common representation. For
example, a lawyer who has represented one of the clients for a long period or in multiple matters
might have difficulty being impartial between that client and one to whom the lawyer has only
recently been introduced.
[30] A particularly important factor in determining the appropriateness of common
representation is the effect on client-lawyer confidentiality and the attorney-client privilege.
With regard to the attorney-client privilege, the prevailing rule is that, as between commonly
represented clients, the privilege does not attach. It must therefore be assumed that if litigation
eventuates between the clients, the privilege will not protect any such communications, and the
clients should be so advised.
[31] As to the duty of confidentiality, continued common representation will almost
certainly be inadequate if one client asks the lawyer not to disclose to the other client information
relevant to the common representation. This is so because the lawyer has an equal duty of
loyalty to each client, and each client has the right to be informed of anything bearing on the
representation that might affect that client’s interests and the right to expect that the lawyer will
use that information to that client’s benefit. See Rule 1.4. At the outset of the common
representation and as part of the process of obtaining each client’s informed consent, the lawyer
should advise each client that information will be shared and that the lawyer will have to
withdraw if one client decides that some matter material to the representation should be kept
from the other. In limited circumstances, it may be appropriate for the lawyer to proceed with
the representation when the clients have agreed, after being properly informed, that the lawyer
will keep certain information confidential even as among the commonly represented clients. For
example, the lawyer may reasonably conclude that failure to disclose one client’s trade secrets to
another client will not adversely affect representation involving a joint venture between the two
clients and agree to keep that information confidential with the informed consent of both clients.
[32] When seeking to establish or adjust a relationship between clients, the lawyer
should make clear that the lawyer’s role is not that of partisanship normally expected in other
circumstances and, thus, that the clients may be required to assume greater responsibility for
decisions than when each client is separately represented. Any limitation on the scope of the
representation made necessary as a result of the common representation should be fully
explained to the clients at the outset of the representation. See Rule 1.2(c).
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[33] Subject to the above limitations, each client in the common representation has the
right to loyal and diligent representation and the protection of Rule 1.9 concerning the
obligations to a former client. The client also has the right to discharge the lawyer as stated in
Rule 1.16.
Organizational Clients
[34] A lawyer who represents a corporation or other organization does not, simply by
virtue of that representation, necessarily represent any constituent or affiliated organization, such
as a parent or subsidiary. See Rule 1.13(a). Although a desire to preserve good relationships
with clients may strongly suggest that the lawyer should always seek informed consent of the
client organization before undertaking any representation that is adverse to its affiliates, Rule 1.7
does not require the lawyer to obtain such consent unless: (i) the lawyer has an understanding
with the organizational client that the lawyer will avoid representation adverse to the client’s
affiliates, (ii) the lawyer’s obligations to either the organizational client or the new client are
likely to adversely affect the lawyer’s exercise of professional judgment on behalf of the other
client, or (iii) the circumstances are such that the affiliate should also be considered a client of
the lawyer. Whether the affiliate should be considered a client will depend on the nature of the
lawyer’s relationship with the affiliate or on the nature of the relationship between the client and
its affiliate. For example, the lawyer’s work for the client organization may be intended to
benefit its affiliates. The overlap or identity of the officers and boards of directors, and the
client’s overall mode of doing business, may be so extensive that the entities would be viewed as
“alter egos.” Under such circumstances, the lawyer may conclude that the affiliate is the
lawyer’s client despite the lack of any formal agreement to represent the affiliate.
[34A] Whether the affiliate should be considered a client of the lawyer may also depend
on: (i) whether the affiliate has imparted confidential information to the lawyer in furtherance of
the representation, (ii) whether the affiliated entities share a legal department and general
counsel, and (iii) other factors relating to the legitimate expectations of the client as to whether
the lawyer also represents the affiliate. Where the entities are related only through stock
ownership, the ownership is less than a controlling interest, and the lawyer has had no significant
dealings with the affiliate or access to its confidences, the lawyer may reasonably conclude that
the affiliate is not the lawyer’s client.
[34B] Finally, before accepting a representation adverse to an affiliate of a corporate
client, a lawyer should consider whether the extent of the possible adverse economic impact of
the representation on the entire corporate family might be of such a magnitude that it would
materially limit the lawyer’s ability to represent the client opposing the affiliate. In those
circumstances, Rule 1.7 will ordinarily require the lawyer to decline representation adverse to a
member of the same corporate family, absent the informed consent of the client opposing the
affiliate of the lawyer’s corporate client.
Lawyer as Corporate Director
[35] A lawyer for a corporation or other organization who is also a member of its
board of directors should determine whether the responsibilities of the two roles may conflict.
The lawyer may be called on to advise the corporation in matters involving actions of the
44
Page 235 of 777

directors. Consideration should be given to the frequency with which such situations may arise,
the potential intensity of the conflict, the effect of the lawyer’s resignation from the board, and
the possibility of the corporation’s obtaining legal advice from another lawyer in such situations.
If there is material risk that the dual role will compromise the lawyer’s professional judgment,
the lawyer should not serve as a director or should cease to act as the corporation’s lawyer when
conflicts of interest arise. The lawyer should advise the other members of the board that, in
some circumstances, matters discussed at board meetings while the lawyer is present in the
capacity of director might not be protected by the attorney-client privilege and that conflict of
interest considerations might require the lawyer’s recusal as a director or might require the
lawyer and the lawyer’s firm to decline representation of the corporation in a matter.
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RULE 1.8:
CURRENT CLIENTS:
SPECIFIC CONFLICT OF INTEREST RULES
(a)
A lawyer shall not enter into a business transaction with a client if they have
differing interests therein and if the client expects the lawyer to exercise professional
judgment therein for the protection of the client, unless:
(1)
the transaction is fair and reasonable to the client and the terms of the
transaction are fully disclosed and transmitted in writing in a manner that can be
reasonably understood by the client;
(2)
the client is advised in writing of the desirability of seeking, and is
given a reasonable opportunity to seek, the advice of independent legal counsel on
the transaction; and
(3)
the client gives informed consent, in a writing signed by the client, to
the essential terms of the transaction and the lawyer’s role in the transaction,
including whether the lawyer is representing the client in the transaction.
(b)
A lawyer shall not use information relating to representation of a client to the
disadvantage of the client unless the client gives informed consent, except as permitted or
required by these Rules.
(c)

A lawyer shall not:

(1)
solicit any gift from a client, including a testamentary gift, for the
benefit of the lawyer or a person related to the lawyer; or
(2)
prepare on behalf of a client an instrument giving the lawyer or a
person related to the lawyer any gift, unless the lawyer or other recipient of the gift
is related to the client and a reasonable lawyer would conclude that the transaction
is fair and reasonable.
For purposes of this paragraph, related persons include a spouse, child, grandchild, parent,
grandparent or other relative, or individual with whom the lawyer or the client maintains a
close, familial relationship.
(d)
Prior to conclusion of all aspects of the matter giving rise to the
representation or proposed representation of the client or prospective client, a lawyer shall
not negotiate or enter into any arrangement or understanding with:
(1)
a client or a prospective client by which the lawyer acquires an
interest in literary or media rights with respect to the subject matter of the
representation or proposed representation; or
(2)

any person by which the lawyer transfers or assigns any interest in
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literary or media rights with respect to the subject matter of the representation of a
client or prospective client.
(e)
While representing a client in connection with contemplated or pending
litigation, a lawyer shall not advance or guarantee financial assistance to the client, except
that:
(1)
a lawyer may advance court costs and expenses of litigation, the
repayment of which may be contingent on the outcome of the matter;
(2)
a lawyer representing an indigent or pro bono client may pay court
costs and expenses of litigation on behalf of the client; and
(3)
a lawyer, in an action in which an attorney’s fee is payable in whole or
in part as a percentage of the recovery in the action, may pay on the lawyer’s own
account court costs and expenses of litigation. In such case, the fee paid to the
lawyer from the proceeds of the action may include an amount equal to such costs
and expenses incurred.
(f)
A lawyer shall not accept compensation for representing a client, or anything
of value related to the lawyer’s representation of the client, from one other than the client
unless:
(1)

the client gives informed consent;

(2)
there is no interference with the lawyer’s independent professional
judgment or with the client-lawyer relationship; and
(3)

the client’s confidential information is protected as required by Rule

1.6.
(g)
A lawyer who represents two or more clients shall not participate in making
an aggregate settlement of the claims of or against the clients, absent court approval, unless
each client gives informed consent in a writing signed by the client. The lawyer’s disclosure
shall include the existence and nature of all the claims involved and of the participation of
each person in the settlement.
(h)

A lawyer shall not:

(1)
make an agreement prospectively limiting the lawyer’s liability to a
client for malpractice; or
(2)
settle a claim or potential claim for such liability with an
unrepresented client or former client unless that person is advised in writing of the
desirability of seeking, and is given a reasonable opportunity to seek, the advice of
independent legal counsel in connection therewith.
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(i)
A lawyer shall not acquire a proprietary interest in the cause of action or
subject matter of litigation the lawyer is conducting for a client, except that the lawyer
may:
(1)
acquire a lien authorized by law to secure the lawyer’s fee or
expenses; and
(2)
contract with a client for a reasonable contingent fee in a civil matter
subject to Rule 1.5(d) or other law or court rule.
(j)

(1)

A lawyer shall not:

(i)
as a condition of entering into or continuing any professional
representation by the lawyer or the lawyer’s firm, require or demand sexual
relations with any person;
(ii)
employ coercion, intimidation or undue influence in entering
into sexual relations incident to any professional representation by the
lawyer or the lawyer’s firm; or
(iii) in domestic relations matters, enter into sexual relations with a
client during the course of the lawyer’s representation of the client.
(2)
Rule 1.8(j)(1) shall not apply to sexual relations between lawyers and
their spouses or to ongoing consensual sexual relationships that predate the
initiation of the client-lawyer relationship.
(k)
Where a lawyer in a firm has sexual relations with a client but does not
participate in the representation of that client, the lawyers in the firm shall not be subject
to discipline under this Rule solely because of the occurrence of such sexual relations.
Comment
Business Transactions Between Client and Lawyer
[1]
A lawyer’s legal skill and training, together with the relationship of trust and
confidence between lawyer and client, create the possibility of overreaching when the lawyer
participates in a business, property or financial transaction with a client, for example, a loan or
sales transaction or a lawyer’s investment on behalf of a client. For these reasons business
transactions between a lawyer and client are not advisable. If a lawyer nevertheless elects to
enter into a business transaction with a current client, the requirements of paragraph (a) must be
met if the client and lawyer have differing interests in the transaction and the client expects the
lawyer to exercise professional judgment therein for the benefit of the client. This will ordinarily
be the case even when the transaction is not related to the subject matter of the representation, as
when a lawyer drafting a will for a client learns that the client needs money for unrelated
expenses and offers to make a loan to the client. The Rule applies to lawyers engaged in the sale
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of goods or services related to the practice of law, such as the sale of title insurance or
investment services to existing clients of the lawyer’s legal practice. See Rule 5.7. It also
applies to lawyers purchasing property from estates they represent.
[2]
Paragraphs (a)(1), (a)(2) and (a)(3) set out the conditions that a lawyer must
satisfy under this Rule. Paragraph (a)(1) requires that the transaction itself be fair to the client
and that its essential terms be communicated in writing to the client in a manner that can be
reasonably understood. Paragraph (a)(2) requires that the client also be advised in writing of the
desirability of seeking the advice of independent legal counsel. It also requires that the client be
given a reasonable opportunity to obtain such advice. Paragraph (a)(3) requires that the lawyer
obtain the client’s informed consent, in a writing signed by the client, both to the essential terms
of the transaction and to the lawyer’s role. When necessary, the lawyer should discuss both the
material risks of the proposed transaction, including any risk presented by the lawyer’s
involvement and the existence of reasonably available alternatives, and should explain why the
advice of independent legal counsel is desirable. See Rule 1.0(j) for the definition of “informed
consent.”
[3]
The risk to a client is greatest when the client expects the lawyer to represent the
client in the transaction itself or when the lawyer’s financial interest otherwise poses a significant
risk that the lawyer’s representation of the client will be materially adversely affected by the
lawyer’s financial interest in the transaction. Here the lawyer’s role requires that the lawyer
must comply, not only with the requirements of paragraph (a), but also with the requirements of
Rule 1.7. Under that Rule, the lawyer must disclose the risks associated with the lawyer’s dual
role as both legal adviser and participant in the transaction, such as the risk that the lawyer will
structure the transaction or give legal advice in a way that favors the lawyer’s interests at the
client’s expense. Moreover, the lawyer must obtain the client’s informed consent. In some
cases, the lawyer’s interest may be such that Rule 1.7 will preclude the lawyer from seeking the
client’s consent to the transaction. A lawyer has a continuing duty to monitor the inherent
conflicts of interest that arise out of the lawyer’s business transaction with a client or because the
lawyer has an ownership interest in property in which the client also has an interest. A lawyer is
also required to make such additional disclosures to the client as are necessary to obtain the
client’s informed consent to the continuation of the representation.
[3A] The self-interest of a lawyer resulting from a business transaction with a client
may interfere with the lawyer’s exercise of independent judgment on behalf of the client. If such
interference will occur should a lawyer agree to represent a prospective client, the lawyer should
decline the proffered employment. After accepting employment, a lawyer should not acquire
property rights that would adversely affect the lawyer’s professional judgment in representing
the client. Even if the property interests of a lawyer do not presently interfere with the exercise
of independent judgment, but the likelihood of interference can be reasonably foreseen by the
lawyer, the lawyer should explain the situation to the client and should decline employment or
withdraw unless the client gives informed consent to the continued representation, confirmed in
writing. A lawyer should not seek to persuade a client to permit the lawyer to invest in an
undertaking of the client nor make improper use of a professional relationship to influence the
client to invest in an enterprise in which the lawyer is interested.
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[4]
If the client is independently represented in the transaction, paragraph (a)(2) is
inapplicable, and the requirement of full disclosure in paragraph (a)(1) is satisfied by a written
disclosure by either the lawyer involved in the transaction or the client’s independent counsel.
The fact that the client was independently represented in the transaction is relevant in
determining whether the agreement was fair and reasonable to the client, as paragraph (a)(1)
further requires.
[4A] Rule 1.8(a) does not apply to business transactions with former clients, but the
line between current and former clients is not always clear. A lawyer entering into a business
transaction with a former client may not use information relating to the representation to the
disadvantage of the former client unless the information has become generally known. See Rule
1.9(c).
[4B] The Rule does not apply to standard commercial transactions between the lawyer
and the client for products or services that the client generally markets to others, for example,
banking or brokerage services, medical services, products manufactured or distributed by the
client, and utilities services. In such transactions, the lawyer has no advantage in dealing with
the client, and the restrictions in paragraph (a) are unnecessary and impracticable.
[4C] This Rule also does not apply to ordinary fee arrangements between client and
lawyer reached at the inception of the client-lawyer relationship, which are governed by Rule
1.5. The requirements of the Rule ordinarily must be met, however, when the lawyer accepts an
interest in the client’s business or other nonmonetary property as payment of all or part of the
lawyer’s fee. For example, the requirements of paragraph (a) must ordinarily be met if a lawyer
agrees to take stock (or stock options) in the client in lieu of cash fees. Such an exchange creates
a risk that the lawyer’s judgment will be skewed in favor of closing a transaction to such an
extent that the lawyer may fail to exercise professional judgment as to whether it is in the client’s
best interest for the transaction to close. This may occur where the client expects the lawyer to
provide professional advice in structuring a securities-for-services exchange. If the lawyer is
expected to play any role in advising the client regarding the securities-for-services exchange,
especially if the client lacks sophistication, the requirements of fairness, full disclosure and
written consent set forth in paragraph (a) must be met. When a lawyer represents a client in a
transaction concerning literary property, Rule 1.8(d) does not prohibit the lawyer from agreeing
that the lawyer’s fee shall consist of a share of the ownership of the literary property or a share of
the royalties or license fees from the property, but the lawyer must ordinarily comply with Rule
1.8(a).
[4D] An exchange of securities for legal services will also trigger the requirements of
Rule 1.7 if the lawyer’s ownership interest in the client would, or reasonably may, affect the
lawyer’s exercise of professional judgment on behalf of the client. For example, where a lawyer
has agreed to accept securities in a client corporation as a fee for negotiating and documenting an
equity investment, or for representing a client in connection with an initial public offering, there
is a risk that the lawyer’s judgment will be skewed in favor of closing the transaction to such an
extent that that the lawyer may fail to exercise professional judgment. (The lawyer’s judgment
may be skewed because unless the transaction closes, the securities will be worthless.) Unless a
lawyer reasonably concludes that he or she will be able to provide competent, diligent and loyal
representation to the client, the lawyer may not undertake or continue the representation, even
50
Page 241 of 777

with the client’s consent. To determine whether a reasonable possibility of such an adverse
effect on the representation exists, the lawyer should analyze the nature and relationship of the
particular interest and the specific legal services to be rendered. Some salient factors may be (i)
the size of the lawyer’s investment in proportion to the holdings of other investors, (ii) the
potential value of the investment in relation to the lawyer’s or law firm’s earnings or other assets,
and (iii) whether the investment is active or passive.
[4E] If the lawyer reasonably concludes that the lawyer’s representation of the client
will not be adversely affected by the agreement to accept client securities as a legal fee, the Rules
permit the representation, but only if full disclosure is made to the client and the client’s
informed consent is obtained and confirmed in writing. See Rules 1.0(e) (defining “confirmed in
writing”), 1.0(j) (defining “informed consent”), and 1.7.
[4F] A lawyer must also consider whether accepting securities in a client as payment
for legal services constitutes charging or collecting an unreasonable or excessive fee in violation
of Rule 1.5. Determining whether a fee accepted in the form of securities is unreasonable or
excessive requires a determination of the value of the securities at the time the agreement is
reached and may require the lawyer to engage the services of an investment professional to
appraise the value of the securities to be given. The lawyer and client can then make their own
advised decisions as to whether the securities-for-fees exchange results in a reasonable fee.
[5]
A lawyer’s use of information relating to the representation to the disadvantage of
the client violates the lawyer’s duty of loyalty. Paragraph (b) applies when the information is
used to benefit either the lawyer or a third person, such as another client or a business associate
of the lawyer, at the expense of a client. For example, if a lawyer leans that a client intends to
purchase and develop several parcels of land, the lawyer may not use that information to
purchase one of the parcels in competition with the client or to recommend that another client
make such a purchase. But the rule does not prohibit uses that do not disadvantage the client.
For example, a lawyer who learns a government agency’s interpretation of trade legislation
during the representation of one client may properly use that information to benefit other clients.
Paragraph (b) prohibits use of client information to the disadvantage of the client unless the
client gives informed consent, except as permitted or required by these Rules. Rules that permit
or require use of client information to the disadvantage of the client include Rules 1.6, 1.9(c) and
3.3.
Gifts to Lawyers
[6]
A lawyer may accept a gift from a client if the transaction meets general standards
of fairness. If a client offers the lawyer a gift, paragraph (c) does not prohibit the lawyer from
accepting it, although such a gift may be voidable by the client. Before accepting a gift offered
by a client, a lawyer should urge the client to secure disinterested advice from an independent,
competent person who is cognizant of all of the circumstances. In any event, due to concerns
about overreaching and imposition on clients, a lawyer may not suggest that a gift be made to the
lawyer or for the lawyer’s benefit.
[6A] This Rule does not apply to success fees, bonuses and the like from clients for
legal services. These are governed by Rule 1.5.
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[7]
If effectuation of a gift requires preparing a legal instrument such as a will or
conveyance, the client should have the detached advice that another lawyer can provide. The
sole exception to this Rule is where the client is related to the donee and a reasonable lawyer
would conclude that the transaction is fair and reasonable, as set forth in paragraph (c).
[8]
This Rule does not prohibit a lawyer or a partner or associate of the lawyer from
being named as executor of the client’s estate or named to another fiduciary position.
Nevertheless, such appointments will be subject to the general conflict of interest provision in
Rule 1.7 when there is a significant risk that the lawyer’s interest in obtaining the appointment
will adversely affect the lawyer’s professional judgment in advising the client concerning the
choice of an executor or other fiduciary. In obtaining the client’s informed consent to the
conflict, the lawyer should advise the client concerning the nature and extent of the lawyer’s
financial interest in the appointment, as well as the availability of alternative candidates for the
position.
Literary or Media Rights
[9]
An agreement by which a lawyer acquires literary or media rights concerning the
subject matter of the representation creates a conflict between the interest of the client and the
personal interests of the lawyer. The lawyer may be tempted to subordinate the interests of the
client to the lawyer’s own anticipated pecuniary gain. For example, a lawyer in a criminal case
who obtains from the client television, radio, motion picture, newspaper, magazine, book, or
other literary or media rights with respect to the case may be influenced, consciously or
unconsciously, to a course of conduct that will enhance the value of the literary or media rights
to the prejudice of the client. To prevent this adverse impact on the representation, such
arrangements should be scrupulously avoided prior to the termination of all aspects of the matter
giving rise to the representation, even though the representation has previously ended. Likewise,
arrangements with third parties, such as book, newspaper or magazine publishers or television,
radio or motion picture producers, pursuant to which the lawyer conveys whatever literary or
media rights the lawyer may have, should not be entered into prior to the conclusion of all
aspects of the matter giving rise to the representation.
[9A] Rule 1.8(d) does not prohibit a lawyer representing a client in a transaction
concerning intellectual property from agreeing that the lawyer’s fee shall consist of an ownership
share in the property, if the arrangement conforms to paragraph (a) and Rule 1.5.
Financial Assistance
[9B] Paragraph (e) eliminates the former requirement that the client remain “ultimately
liable” to repay any costs and expenses of litigation that were advanced by the lawyer regardless
of whether the client obtained a recovery. Accordingly, a lawyer may make repayment from the
client contingent on the outcome of the litigation, and may forgo repayment if the client obtains
no recovery or a recovery less than the amount of the advanced costs and expenses. A lawyer
may also, in an action in which the lawyer’s fee is payable in whole or in part as a percentage of
the recovery, pay court costs and litigation expenses on the lawyer’s own account. However,
like the former New York rule, paragraph (e) limits permitted financial assistance to court costs
directly related to litigation. Examples of permitted expenses include filing fees, expenses of
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investigation, medical diagnostic work connected with the matter under litigation and treatment
necessary for the diagnosis, and the costs of obtaining and presenting evidence. Permitted
expenses do not include living or medical expenses other than those listed above.
[10] Lawyers may not subsidize lawsuits or administrative proceedings brought on
behalf of their clients, including making or guaranteeing loans to their clients for living expenses,
because to do so would encourage clients to pursue lawsuits that might not otherwise be brought
and because such assistance gives lawyers too great a financial stake in the litigation. These
dangers do not warrant a prohibition against a lawyer lending a client money for court costs and
litigation expenses, including the expenses of medical examination and testing and the costs of
obtaining and presenting evidence, because these advances are virtually indistinguishable from
contingent fee agreements and help ensure access to the courts. Similarly, an exception is
warranted permitting lawyers representing indigent or pro bono clients to pay court costs and
litigation expenses whether or not these funds will be repaid.
Person Paying for a Lawyer’s Services
[11] Lawyers are frequently asked to represent clients under circumstances in which a
third person will compensate them, in whole or in part. The third person might be a relative or
friend, an indemnitor (such as a liability insurance company) or a co-client (such as a corporation
sued along with one or more of its employees). Third-party payers frequently have interests that
may differ from those of the client. A lawyer is therefore prohibited from accepting or
continuing such a representation unless the lawyer determines that there will be no interference
with the lawyer’s professional judgment and there is informed consent from the client. See also
Rule 5.4(c), prohibiting interference with a lawyer’s professional judgment by one who
recommends, employs or pays the lawyer to render legal services for another.
[12] Sometimes it will be sufficient for the lawyer to obtain the client’s informed
consent regarding the fact of the payment and the identity of the third-party payer. If, however,
the fee arrangement creates a conflict of interest for the lawyer, then the lawyer must comply
with Rule 1.7. The lawyer must also conform to the requirements of Rule 1.6 concerning
confidentiality. Under Rule 1.7(a), a conflict of interest may exist if the lawyer will be involved
in representing differing interests or if there is a significant risk that the lawyer’s professional
judgment on behalf of the client will be adversely affected by the lawyer’s own interest in the fee
arrangement or by the lawyer’s responsibilities to the third-party payer (for example, when the
third-party payer is a co-client). Under Rule 1.7(b), the lawyer may accept or continue the
representation with the informed consent of each affected client, unless the conflict is
nonconsentable under that paragraph. Under Rule 1.7(b), the informed consent must be
confirmed in writing. See Rules 1.0(e) (definition of “confirmed in writing”), 1.0(j) (definition
of “informed consent”), and 1.0(x) (definition of “writing” or “written”).
Aggregate Settlements
[13] Differences in willingness to make or accept an offer of settlement are among the
risks of common representation of multiple clients by a single lawyer. Under Rule 1.7, this is
one of the risks that should be discussed before undertaking the representation, as part of the
process of obtaining the clients’ informed consents. In addition, Rule 1.2(a) protects each
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client’s right to have the final say in deciding whether to accept or reject an offer of settlement.
Paragraph (g) is a corollary of both these Rules and provides that, before any settlement offer is
made or accepted on behalf of multiple clients, the lawyer must inform each of them about all the
material terms of the settlement, including what the other clients will receive or pay if the
settlement is accepted. See also Rule 1.0(j) (definition of “informed consent”). Lawyers
representing a class of plaintiffs or defendants, or those proceeding derivatively, may not have a
full client-lawyer relationship with each member of the class; nevertheless, such lawyers must
comply with applicable rules regulating notification of class members and other procedural
requirements designed to ensure adequate protection of the entire class.
Limiting Liability and Settling Malpractice Claims
[14] Agreements prospectively limiting a lawyer’s liability for malpractice are
prohibited because they are likely to undermine competent and diligent representation. Also,
many clients are unable to evaluate the desirability of making such an agreement before a dispute
has arisen, particularly if they are currently represented by the lawyer seeking the agreement.
This paragraph does not, however, prohibit a lawyer from entering into an agreement with the
client to arbitrate legal malpractice claims, provided such agreements are enforceable and the
client is fully informed of the scope and effect of the agreement. Nor does this paragraph limit
the ability of lawyers to practice in the form of a limited-liability entity, where permitted by law,
provided that each lawyer remains personally liable to the client for the lawyer’s own conduct
and the firm complies with any conditions required by law, such as provisions requiring client
notification or maintenance of adequate liability insurance. Nor does it prohibit an agreement in
accordance with Rule 1.2 that defines the scope of the representation, although a definition of
scope that makes the obligations of representation illusory will amount to an attempt to limit
liability.
[15] Agreements settling a claim or a potential claim for malpractice are not prohibited
by this Rule. Nevertheless, in view of the danger that a lawyer will take unfair advantage of an
unrepresented client or former client, the lawyer must first advise such a person in writing of the
appropriateness of independent representation in connection with such a settlement. In addition,
the lawyer must give the client or former client a reasonable opportunity to find and consult
independent counsel.
Acquiring Proprietary Interest in Litigation
[16] Paragraph (i) states the traditional general rule that lawyers are prohibited from
acquiring a proprietary interest in litigation. Like paragraph (e), the general rule has its basis in
common law champerty and maintenance and is designed to avoid giving the lawyer too great an
interest in the representation. In addition, when the lawyer acquires an ownership interest in the
subject of the representation, it will be more difficult for a client to discharge the lawyer if the
client so desires. The rule is subject to specific exceptions developed in decisional law and
continued in these Rules. The exception for certain advances of the costs of litigation is set forth
in paragraph (e). In addition, paragraph (i) sets forth exceptions for liens authorized by law to
secure the lawyer’s fees or expenses and contracts for reasonable contingent fees. These may
include liens granted by statute, liens originating in common law and liens acquired by contract
with the client. When a lawyer acquires by contract a security interest in property other than that
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recovered through the lawyer’s efforts in the litigation, such an acquisition is a business or
financial transaction with a client and is governed by the requirements of paragraph (a).
Contracts for contingent fees in civil matters are governed by Rule 1.5.
Client-Lawyer Sexual Relationships
[17] The relationship between lawyer and client is a fiduciary one in which the lawyer
occupies the highest position of trust and confidence. The relationship is often unequal; thus, a
sexual relationship between lawyer and client can involve unfair exploitation of the lawyer’s
fiduciary role, in violation of the lawyer’s basic ethical obligation not to use the trust of the client
to the client’s disadvantage. In addition, such a relationship presents a significant danger that if
the sexual relationship leads to the lawyer’s emotional involvement, the lawyer will be unable to
represent the client without impairing the lawyer’s exercise of professional judgment. Moreover,
a blurred line between the professional and personal relationships may make it difficult to predict
the extent to which client confidences will be protected by the attorney-client evidentiary
privilege. A client’s sexual involvement with the client’s lawyer, especially if the sexual
relations create emotional involvement, will often render it unlikely that the client could
rationally determine whether to consent to the conflict created by the sexual relations. If a client
were to consent to the conflict created by the sexual relations without fully appreciating the
nature and implications of that conflict, there is a significant risk of harm to client interests.
Therefore, sexual relations between lawyers and their clients are dangerous and inadvisable. Out
of respect for the desires of consenting adults, however, paragraph (j) does not flatly prohibit
client-lawyer sexual relations in matters other than domestic relations matters. Even when
sexual relations between a lawyer and client are permitted under paragraph (j), however, they
may lead to incompetent representation in violation of Rule 1.1. Because domestic relations
clients are often emotionally vulnerable, domestic relations matters entail a heightened risk of
exploitation of the client. Accordingly, lawyers are flatly prohibited from entering into sexual
relations with domestic relations clients during the course of the representation even if the sexual
relationship is consensual and even if prejudice to the client is not immediately apparent. For a
definition of “sexual relations” for the purposes of this Rule, see Rule 1.0(u).
[17A] The prohibitions in paragraph (j)(1) apply to all lawyers in a firm who know of
the representation, whether or not they are personally representing the client. The Rule prohibits
any lawyer in the firm from exploiting the client-lawyer relationship by directly or indirectly
requiring or demanding sexual relations as a condition of representation by the lawyer or the
lawyer’s firm. Paragraph (j)(1)(i) thus seeks to prevent a situation where a client may fear that a
willingness or unwillingness to have sexual relations with a lawyer in the firm may have an
impact on the representation, or even on the firm’s willingness to represent or continue
representing the client. The Rule also prohibits the use of coercion, undue influence or
intimidation to obtain sexual relations with a person known to that lawyer to be a client or a
prospective client of the firm. Paragraph (j)(1)(ii) thus seeks to prevent a lawyer from exploiting
the professional relationship between the client and the lawyer’s firm. Even if a lawyer does not
know that the firm represents a person, the lawyer’s use of coercion or intimidation to obtain
sexual relations with that person might well violate other Rules or substantive law. Where the
representation of the client involves a domestic relations matter, the restrictions stated in
paragraphs (j)(1)(i) and (j)(1)(ii), and not the per se prohibition imposed by paragraph (j)(1)(iii),
apply to lawyers in a firm who know of the representation but who are not personally
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representing the client. Nevertheless, because domestic relations matters may be volatile and
may entail a heightened risk of exploitation of the client, the risk that a sexual relationship with a
client of the firm may result in a violation of other Rules is likewise heightened, even if the
sexual relations are not per se prohibited by paragraph (j).
[17B] A law firm’s failure to educate lawyers about the restrictions on sexual relations –
or a firm’s failure to enforce those restrictions against lawyers who violate them – may constitute
a violation of Rule 5.1, which obligates a law firm to make reasonable efforts to ensure that all
lawyers in the firm conform to these Rules.
[18] Sexual relationships between spouses or those that predate the client-lawyer
relationship are not prohibited. Issues relating to the exploitation of the fiduciary relationship
and client dependency are diminished when the sexual relationship existed prior to the
commencement of the client-lawyer relationship. However, before proceeding with the
representation in these circumstances, the lawyer should consider whether the lawyer’s ability to
represent the client will be materially limited by the sexual relationship and therefore constitute
an impermissible conflict of interest. See Rule 1.7(a)(2).
[19] When the client is an organization, paragraph (j) applies to sexual relations
between a lawyer for the organization (whether inside counsel or outside counsel) and a
constituent of the organization who supervises, directs or regularly consults with that lawyer or a
lawyer in that lawyer’s firm concerning the organization’s legal matters.
Imputation of Prohibitions
[20] Where a lawyer who is not personally representing a client has sexual relations
with a client of the firm in violation of paragraph (j), the other lawyers in the firm are not subject
to discipline solely because those improper sexual relations occurred. There may be
circumstances, however, where a violation of paragraph (j) by one lawyer in a firm gives rise to
violations of other Rules by the other lawyers in the firm through imputation. For example,
sexual relations between a lawyer and a client may give rise to a violation of Rule 1.7(a), and
such a conflict under Rule 1.7 may be imputed to all other lawyers in the firm under Rule
1.10(a).
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RULE 1.9:
DUTIES TO FORMER CLIENTS
(a)
A lawyer who has formerly represented a client in a matter shall not
thereafter represent another person in the same or a substantially related matter in which
that person’s interests are materially adverse to the interests of the former client unless the
former client gives informed consent, confirmed in writing.
(b)
Unless the former client gives informed consent, confirmed in writing, a
lawyer shall not knowingly represent a person in the same or a substantially related matter
in which a firm with which the lawyer formerly was associated had previously represented
a client:
(1)

whose interests are materially adverse to that person; and

(2)
about whom the lawyer had acquired information protected by Rules
1.6 or paragraph (c) of this Rule that is material to the matter.
(c)
A lawyer who has formerly represented a client in a matter or whose present
or former firm has formerly represented a client in a matter shall not thereafter:
(1)
use confidential information of the former client protected by Rule 1.6
to the disadvantage of the former client, except as these Rules would permit or
require with respect to a current client or when the information has become
generally known; or
(2)
reveal confidential information of the former client protected by Rule
1.6 except as these Rules would permit or require with respect to a current client.
Comment
[1]
After termination of a client-lawyer relationship, a lawyer has certain continuing
duties with respect to confidentiality and conflicts of interest and thus may not represent another
client except in conformity with these Rules. Under this Rule, for example, a lawyer could not
properly seek to rescind on behalf of a new client a contract drafted on behalf of a former client.
So also, a lawyer who has prosecuted an accused person could not properly represent that person
in a subsequent civil action against the government concerning the same transaction. Nor could
a lawyer who has represented multiple clients in a matter represent one of the clients against the
others in the same or a substantially related matter after a dispute arose among the clients in that
matter, unless all affected clients give informed consent. See Comment [9]. Current and former
government lawyers must comply with this Rule to the extent required by Rule 1.11.
[2]
The scope of a “matter” for purposes of this Rule depends on the facts of a
particular situation or transaction. The lawyer’s involvement in a matter can also be a question
of degree. When a lawyer has been directly involved in a specific transaction, subsequent
representation of other clients with materially adverse interests in that transaction clearly is
prohibited. On the other hand, a lawyer who recurrently handled a type of problem for a former
client is not precluded from later representing another client in a factually distinct problem of
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that type, even though the subsequent representation involves a position adverse to the prior
client. Similar considerations can apply to the reassignment of military lawyers between defense
and prosecution functions within the same military jurisdictions. The underlying question is
whether the lawyer was so involved in the matter that the subsequent representation can be justly
regarded as a changing of sides in the matter in question.
[3]
Matters are “substantially related” for purposes of this Rule if they involve the
same transaction or legal dispute or if, under the circumstances, a reasonable lawyer would
conclude that there is otherwise a substantial risk that confidential factual information that would
normally have been obtained in the prior representation would materially advance the client’s
position in the subsequent matter. For example, a lawyer who has represented a businessperson
and learned extensive private financial information about that person may not then represent that
person’s spouse in seeking a divorce. Similarly, a lawyer who has previously represented a
client in securing environmental permits to build a shopping center would be precluded from
representing neighbors seeking to oppose rezoning of the property on the basis of environmental
considerations; however, the lawyer would not be precluded, on the grounds of substantial
relationship, from defending a tenant of the completed shopping center in resisting eviction for
nonpayment of rent. Information that has been disclosed to the public or to other parties adverse
to the former client ordinarily will not be disqualifying. Information acquired in a prior
representation may have been rendered obsolete by the passage of time, a circumstance that may
be relevant in determining whether two representations are substantially related. In the case of
an organizational client, general knowledge of the client’s policies and practices ordinarily will
not preclude a subsequent representation. On the other hand, knowledge of specific facts gained
in a prior representation that are relevant to the matter in question ordinarily will preclude such a
representation. A former client is not required to reveal the confidential information learned by
the lawyer in order to establish a substantial risk that the lawyer has confidential information to
use in the subsequent matter. A conclusion about the possession of such information may be
based on the nature of the services the lawyer provided the former client and information that
would in ordinary practice be learned by a lawyer providing such services.
[4]

[Moved to Comment to Rule 1.10.]

[5]

[Moved to Comment to Rule 1.10.]

[6]

[Moved to Comment to Rule 1.10.]

[7]
Independent of the prohibition against subsequent representation, a lawyer
changing professional association has a continuing duty to preserve confidentiality of
information about a client formerly represented. See Rules 1.6, 1.9(c).
[8]
Paragraph (c) generally extends the confidentiality protections of Rule 1.6 to a
lawyer’s former clients. Paragraph (c)(1) provides that information acquired by the lawyer in the
course of representing a client may not subsequently be used by the lawyer to the disadvantage
of the client. However, the fact that a lawyer has once served a client does not preclude the
lawyer from using generally known information about that client when later representing another
client. Paragraph (c)(2) provides that a lawyer may not reveal information acquired in the course
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of representing a client except as these Rules would permit or require with respect to a current
client. See Rules 1.6, 3.3.
[9]
The provisions of this Rule are for the protection of former clients and can be
waived if the client gives informed consent, which consent must be confirmed in writing under
paragraph (a). See also Rule 1.0(j) for the definition of “informed consent.” With regard to the
effectiveness of an advance waiver, see Rule 1.7, Comments [22]-[22A]. With regard to
disqualification of a firm with which a lawyer is or was formerly associated, see Rule 1.10.
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RULE 1.10:
IMPUTATION OF CONFLICTS OF INTEREST
(a)
While lawyers are associated in a firm, none of them shall knowingly
represent a client when any one of them practicing alone would be prohibited from doing
so by Rule 1.7, 1.8 or 1.9, except as otherwise provided therein.
(b)
When a lawyer has terminated an association with a firm, the firm is
prohibited from thereafter representing a person with interests that the firm knows or
reasonably should know are materially adverse to those of a client represented by the
formerly associated lawyer and not currently represented by the firm if the firm or any
lawyer remaining in the firm has information protected by Rule 1.6 or Rule 1.9(c) that is
material to the matter.
(c)
When a lawyer becomes associated with a firm, the firm may not knowingly
represent a client in a matter that is the same as or substantially related to a matter in
which the newly associated lawyer, or a firm with which that lawyer was associated,
formerly represented a client whose interests are materially adverse to the prospective or
current client unless the newly associated lawyer did not acquire any information protected
by Rule 1.6 or Rule 1.9(c) that is material to the current matter.
(d)
A disqualification prescribed by this Rule may be waived by the affected
client or former client under the conditions stated in Rule 1.7.
(e)
A law firm shall make a written record of its engagements, at or near the
time of each new engagement, and shall implement and maintain a system by which
proposed engagements are checked against current and previous engagements when:
(1)

the firm agrees to represent a new client;

(2)

the firm agrees to represent an existing client in a new matter;

(3)

the firm hires or associates with another lawyer; or

(4)

an additional party is named or appears in a pending matter.

(f)
Substantial failure to keep records or to implement or maintain a conflictchecking system that complies with paragraph (e) shall be a violation thereof regardless of
whether there is another violation of these Rules.
(g)
Where a violation of paragraph (e) by a law firm is a substantial factor in
causing a violation of paragraph (a) by a lawyer, the law firm, as well as the individual
lawyer, shall be responsible for the violation of paragraph (a).
(h)
A lawyer related to another lawyer as parent, child, sibling or spouse shall
not represent in any matter a client whose interests differ from those of another party to
the matter who the lawyer knows is represented by the other lawyer unless the client
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consents to the representation after full disclosure and the lawyer concludes that the lawyer
can adequately represent the interests of the client.
Comment
Definition of “Firm”
[1]
For purposes of these Rules, the term “firm” includes, but is not limited to, (i) a
lawyer or lawyers in a law partnership, professional corporation, sole proprietorship or other
association authorized to practice law, and (ii) lawyers employed in a legal services organization,
a government law office or the legal department of a corporation or other organization. See Rule
1.0(h). Whether two or more lawyers constitute a “firm” within this definition will depend on
the specific facts. See Rule 1.0, Comments [2]-[4].
Principles of Imputed Disqualification
[2]
The rule of imputed disqualification stated in paragraph (a) gives effect to the
principle of loyalty to the client as it applies to lawyers who practice in a law firm. Such
situations can be considered from the premise that a firm of lawyers is essentially one lawyer for
purposes of the rules governing loyalty to the client, or from the premise that each lawyer is
vicariously bound by the obligation of loyalty owed by each lawyer with whom the lawyer is
associated. Paragraph (a) operates only among the lawyers currently associated in a firm. When
a lawyer moves from one firm to another, the situation is governed by paragraphs (b) and (c).
[3]

[Reserved]

[4]
The rule in paragraph (a) also does not prohibit representation by others in the law
firm where the person prohibited from involvement in a matter is a nonlawyer, such as a
paralegal or legal secretary. Such persons, however, ordinarily must be screened from any
personal participation in the matter to avoid communication to others in the firm of confidential
information that both the nonlawyers and the firm have a legal duty to protect. See Rules 1.0(t),
5.3.
Lawyers Moving Between Firms
[4A] The principles of imputed disqualification are modified when lawyers have been
associated in a firm and then end their association. The nature of contemporary law practice and
the organization of law firms have made the fiction that the law firm is the same as a single
lawyer unrealistic in certain situations. In crafting a rule to govern imputed conflicts, there are
several competing considerations. First, the former client must be reasonably assured that the
client’s confidentiality interests are not compromised. Second, the principles of imputed
disqualification should not be so broadly cast as to preclude others from having reasonable
choice of counsel. Third, the principles of imputed disqualification should not unreasonably
hamper lawyers from forming new associations and taking on new clients after leaving a firm.
In this connection, it should be recognized that today most lawyers practice in firms, that many
limit their practice to, or otherwise concentrate in, one area of law, and that many move from one
association to another multiple times in their careers. If the principles of imputed
disqualification were defined too strictly, the result would be undue curtailment of the
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opportunity of lawyers to move from one practice setting to another, of the opportunity of clients
to choose counsel, and of the opportunity of firms to retain qualified lawyers. For these reasons,
a functional analysis that focuses on preserving the former client’s reasonable confidentiality
interests is appropriate in balancing the competing interests.
[5]
Paragraph (b) permits a law firm, under certain circumstances, to represent a
client with interests directly adverse to those of a client represented by a lawyer who formerly
was associated with the firm. The Rule applies regardless of when the formerly associated
lawyer represented the client. However, under Rule 1.7 the law firm may not represent a client
with interests adverse to those of a current client of the firm. Moreover, the firm may not
represent the client where the matter is the same or substantially related to a matter in which (i)
the formerly associated lawyer represented the client, and (ii) the firm or any lawyer currently in
the firm has information protected by Rule 1.6 and Rule 1.9(c) that is material to the matter.
[5A] In addition to information that may be in the possession of one or more of the
lawyers remaining in the firm, information in documents or files retained by the firm itself may
preclude the firm from opposing the former client in the same or substantially related matter.
[5B] Rule 1.10(c) permits a law firm to represent a client in a matter that is the same as
or substantially related to a matter in which the newly associated lawyer, or the firm with which
the lawyer was previously associated, represented a client whose interests are materially adverse
to that client, provided the newly associated lawyer did not acquire any confidential information
of the previously represented client that is material to the current matter.
Client Consent
[6]
Rule 1.10(d) removes imputation with the informed consent of the affected client
or former client under the conditions stated in Rule 1.7. The conditions stated in Rule 1.7 require
the lawyer to determine that the representation is not prohibited by Rule 1.7(b) and that each
affected client or former client has given informed consent to the representation, confirmed in
writing. In some cases, the risk may be so severe that the conflict cannot be cured by client
consent. For a discussion of the effectiveness of client waivers of conflicts that might arise in the
future, see Rule 1.7, Comments [22]-[22A]. For a definition of “informed consent,” see Rule
1.0(j).
Former Government Lawyers
[7]
Where a lawyer has joined a private firm after having represented the
government, imputation is governed by Rule 1.11(b), not this Rule.
Relationship Between this Rule and Rule 1.8(k)
[8]
Where a lawyer is prohibited from engaging in certain transactions under Rule
1.8(a) through (i), this Rule imputes that prohibition to other lawyers associated in a firm with
the personally prohibited lawyer. Under Rule 1.8(k), however, where a lawyer in a firm has
sexual relations with a client but does not participate in the representation of that client, the other
lawyers in the firm are not subject to discipline under Rule 1.8 solely because such sexual
relations occur.
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Conflict-Checking Procedures
[9]
Under paragraph (e), every law firm, no matter how large or small (including sole
practitioners), is responsible for creating, implementing and maintaining a system to check
proposed engagements against current and previous engagements and against new parties in
pending matters. The system must be adequate to detect conflicts that will or reasonably may
arise if: (i) the firm agrees to represent a new client, (ii) the firm agrees to represent an existing
client in a new matter, (iii) the firm hires or associates with another lawyer, or (iv) an additional
party is named or appears in a pending matter. The system will thus render effective assistance
to lawyers in the firm in avoiding conflicts of interest. See also Rule 5.1.
[9A] Failure to create, implement and maintain a conflict-checking system adequate for
this purpose is a violation of this Rule by the firm. In cases in which a lawyer, despite
reasonably diligent efforts to do so, could not acquire the information that would have revealed a
conflict because of the firm’s failure to maintain an adequate conflict-checking system, the firm
shall be responsible for the violation. However, a lawyer who knows or should know of a
conflict in a matter that the lawyer is handling remains individually responsible for the violation
of these Rules, whether or not the firm’s conflict-checking system has identified the conflict. In
cases in which a violation of paragraph (e) by the firm is a substantial factor in causing a
violation of these Rules by a lawyer, the firm, as well as the individual lawyer, is responsible for
the violation. As to whether a client-lawyer relationship exists or is continuing, see Scope [9][10]; Rule 1.3, Comment [4].
[9B] The records required to be maintained under paragraph (e) must be in written
form. See Rule 1.0(x) for the definition of “written,” which includes tangible or electronic
records. To be effective, a conflict-checking system may also need to supplement written
information with recourse to the memory of the firm’s lawyers through in-person, telephonic, or
electronic communications. An effective conflict-checking system as required by this Rule may
not, however, depend solely on recourse to lawyers’ memories or other such informal sources of
information.
[9C] The nature of the records needed to render effective assistance to lawyers will
vary depending on the size, structure, history, and nature of the firm’s practice. At a minimum,
however, a firm must record information that will enable the firm to identify (i) each client that
the firm represents, (ii) each party in a litigated, transactional or other matter whose interests are
materially adverse to the firm’s clients, and (iii) the general nature of each matter.
[9D] To the extent that the records made and maintained for the purpose of complying
with this Rule contain confidential information, a firm must exercise reasonable care to protect
the confidentiality of these records. See Rule 1.6(c).
[9E] The nature of a firm’s conflict-checking system may vary depending on a number
of factors, including the size and structure of the firm, the nature of the firm’s practice, the
number and location of the firm offices, and the relationship among the firm’s separate offices.
In all cases, however, an effective conflict-checking system should record and maintain
information in a way that permits the information to be checked systematically and accurately
when the firm is considering a proposed engagement. A small firm or a firm with a small
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number of engagements may be able to create and maintain an effective conflict-checking
system through the use of hard-copy rather than electronic records. But larger firms, or firms
with a large number of engagements, may need to create and maintain records in electronic form
so that the information can be accessed quickly and efficiently.
Organizational Clients
[9F] Representation of corporate or other organizational clients makes it prudent for a
firm to maintain additional information in its conflict-checking system. For example, absent an
agreement with the client to the contrary, a conflict may arise when a firm desires to oppose an
entity that is part of a current or former client’s corporate family (e.g., an affiliate, subsidiary,
parent or sister organization). See Rule 1.7, Comments [34]-[34B]. Although a law firm is not
required to maintain records showing every corporate affiliate of every corporate client, if a law
firm frequently represents corporations that belong to large corporate families, the law firm
should make reasonable efforts to institute and maintain a system for alerting the firm to
potential conflicts with the members of the corporate client’s family.
[9G] Under certain circumstances, a law firm may also need to include information
about the constituents of a corporate client. Although Rule 1.13 provides that a firm is the
lawyer for the entity and not for any of its constituents, confusion may arise when a law firm
represents small or closely held corporations with few shareholders, or when a firm represents
both the corporation and individual officers or employees but bills the corporate client for the
legal services. In other situations, a client-lawyer relationship may develop unintentionally
between the law firm and one or more individual constituents of the entity. Accordingly, a firm
that represents corporate clients may need a system for determining whether or not the law firm
has a client-lawyer relationship with individual constituents of an organizational client. If so, the
law firm should add the names of those constituents to the database of its conflict-checking
system.
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RULE 1.11:
SPECIAL CONFLICTS OF INTEREST FOR FORMER AND CURRENT GOVERNMENT
OFFICERS AND EMPLOYEES
(a)
Except as law may otherwise expressly provide, a lawyer who has formerly
served as a public officer or employee of the government:
(1)

shall comply with Rule 1.9(c); and

(2)
shall not represent a client in connection with a matter in which the
lawyer participated personally and substantially as a public officer or employee,
unless the appropriate government agency gives its informed consent, confirmed in
writing, to the representation. This provision shall not apply to matters governed
by Rule 1.12(a).
(b)
When a lawyer is disqualified from representation under paragraph (a), no
lawyer in a firm with which that lawyer is associated may knowingly undertake or continue
representation in such a matter unless:
(1)

the firm acts promptly and reasonably to:

(i)
notify, as appropriate, lawyers and nonlawyer personnel
within the firm that the personally disqualified lawyer is prohibited from
participating in the representation of the current client;
(ii)
implement effective screening procedures to prevent the flow
of information about the matter between the personally disqualified lawyer
and the others in the firm;
(iii)
ensure that the disqualified lawyer is apportioned no part of
the fee therefrom; and
(iv)
give written notice to the appropriate government agency to
enable it to ascertain compliance with the provisions of this Rule; and
(2)
there are no other circumstances in the particular representation that
create an appearance of impropriety.
(c)
Except as law may otherwise expressly provide, a lawyer having information
that the lawyer knows is confidential government information about a person, acquired
when the lawyer was a public officer or employee, may not represent a private client whose
interests are adverse to that person in a matter in which the information could be used to
the material disadvantage of that person. As used in this Rule, the term “confidential
government information” means information that has been obtained under governmental
authority and that, at the time this Rule is applied, the government is prohibited by law
from disclosing to the public or has a legal privilege not to disclose, and that is not
otherwise available to the public. A firm with which that lawyer is associated may
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undertake or continue representation in the matter only if the disqualified lawyer is timely
and effectively screened from any participation in the matter in accordance with the
provisions of paragraph (b).
(d)
Except as law may otherwise expressly provide, a lawyer currently serving as
a public officer or employee shall not:
(1)
participate in a matter in which the lawyer participated personally
and substantially while in private practice or nongovernmental employment, unless
under applicable law no one is, or by lawful delegation may be, authorized to act in
the lawyer’s stead in the matter; or
(2)
negotiate for private employment with any person who is involved as
a party or as lawyer for a party in a matter in which the lawyer is participating
personally and substantially.
(e)
As used in this Rule, the term “matter” as defined in Rule 1.0(l) does not
include or apply to agency rulemaking functions.
(f)

A lawyer who holds public office shall not:

(1)
use the public position to obtain, or attempt to obtain, a special
advantage in legislative matters for the lawyer or for a client under circumstances
where the lawyer knows or it is obvious that such action is not in the public interest;
(2)
use the public position to influence, or attempt to influence, a tribunal
to act in favor of the lawyer or of a client; or
(3)
accept anything of value from any person when the lawyer knows or it
is obvious that the offer is for the purpose of influencing the lawyer’s action as a public
official.
Comment
[1]
A lawyer who has served or is currently serving as a public officer or employee is
personally subject to the Rules of Professional Conduct, including the prohibition against
concurrent conflicts of interest stated in Rule 1.7. In addition, such a lawyer may be subject to
statutes and government regulations regarding conflicts of interest. Such statutes and regulations
may circumscribe the extent to which the government agency may give consent under this Rule.
See Rule 1.0(j) for the definition of “informed consent.”
[2]
Paragraphs (a), (d) and (f) restate the obligations of an individual lawyer who has
served or is currently serving as an officer or employee of the government toward a former
government or private client. Paragraph (b) sets forth special imputation rules for former
government lawyers, with screening and notice provisions, and rule 1.10 is not applicable to
these conflicts. See Comments [6]-[7B] concerning imputation of the conflicts of former
government lawyers.
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[3]
Paragraphs (a)(2), (d) and (f) apply regardless of whether a lawyer is adverse to a
former client and are thus designed not only to protect the former client, but also to prevent a
lawyer from exploiting public office for the advantage of another client. For example, a lawyer
who has pursued a claim on behalf of the government may not pursue the same claim on behalf
of a private client after the lawyer has left government service, except when authorized to do so
by the government agency under paragraph (a). Similarly, a lawyer who has pursued a claim on
behalf of a private client may not pursue the claim on behalf of the government, except when
authorized to do so.
[4]
This Rule represents a balancing of interests. On the one hand, where the
successive clients are a government agency and another client, public or private, the risk exists
that power or discretion vested in that agency might be used for the special benefit of the other
client. A lawyer should not be in a position where benefit to the other client might affect
performance of the lawyer’s professional functions on behalf of the government. Also, unfair
advantage could accrue to the other client by reason of access to confidential government
information about the client’s adversary obtainable only through the lawyer’s government
service. On the other hand, the rules governing lawyers presently or formerly employed by a
government agency should not be so restrictive as to inhibit transfer of employment to and from
the government. The government has a legitimate need to attract qualified lawyers as well as to
maintain high ethical standards. A former government lawyer is therefore disqualified only from
particular matters in which the lawyer participated personally and substantially. The provisions
for screening and waiver in paragraph (b) are necessary to prevent the disqualification rule from
imposing too severe a deterrent to entering public service. The limitation on disqualification in
paragraphs (a)(2) and (d) to matters involving a specific party or specific parties, rather than
extending disqualification to all substantive issues on which the lawyer worked, serves a similar
function.
[4A] By requiring a former government lawyer to comply with Rule 1.9(c), Rule
1.11(a)(1) protects information obtained while working for the government to the same extent as
information learned while representing a private client. Accordingly, unless the information
acquired during government service is “generally known” or these Rules would otherwise permit
or require its use or disclosure, the information may not be used or revealed to the government’s
disadvantage. This provision applies regardless of whether the lawyer was working in a “legal”
capacity. Thus, information learned by the lawyer while in public service in an administrative,
policy or advisory position also is covered by Rule 1.11(a)(1). Paragraph (c) of Rule 1.11 adds
further protections against exploitation of confidential information. Paragraph (c) prohibits a
lawyer who has information about a person acquired when the lawyer was a public officer or
employee, that the lawyer knows is confidential government information, from representing a
private client whose interests are adverse to that person in a matter in which the information
could be used to that person’s material disadvantage. A firm with which the lawyer is associated
may undertake or continue representation in the matter only if the lawyer who possesses the
confidential government information is timely and effectively screened. Because Rule 1.11 is
not among the Rules enumerated in Rule 1.10, Rule 1.10 is not applicable to (and therefore does
not impute) conflicts arising under Rule 1.11. Thus, the purpose and effect of the prohibitions
contained in Rule 1.11(c) are to prevent the private client of a law firm with which the former
public officer or official is associated from obtaining an unfair advantage by using the lawyer’s
confidential government information about the private client’s adversary.
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[5]
When a lawyer has been employed by one government agency and then moves to
a second government agency, it may be appropriate to treat that second agency as another client
for purposes of this Rule, as when a lawyer is employed by a municipality and subsequently is
employed by a federal agency. The question whether two government agencies should be
regarded as the same or different clients for conflict of interest purposes is beyond the scope of
these Rules. See Rule 1.13, Comment [9].
Former Government Lawyers: Using Screening to Avoid Imputed Disqualification
[6]
Paragraphs (b) and (c) contemplate the use of screening procedures that permit the
law firm of a personally disqualified former government lawyer to avoid imputed
disqualification.
Nevertheless, there may be circumstances where, despite screening,
representation by the personally disqualified lawyer’s firm could still undermine the public’s
confidence in the integrity of the legal system. Such a circumstance may arise, for example,
where the personally disqualified lawyer occupied a highly visible government position prior to
entering private practice, or where other facts and circumstances of the representation itself
create an appearance of impropriety. Where the particular circumstances create an appearance of
impropriety, a law firm must decline the representation. See Rule 1.0(t) for the definition of
“screened” and “screening.”
[7]
A firm seeking to avoid disqualification under this Rule should also consider its
ability to implement, maintain, and monitor the screening procedures permitted by paragraphs
(b) and (c) before undertaking or continuing the representation. In deciding whether the
screening procedures permitted by this Rule will be effective to avoid imputed disqualification, a
firm should consider a number of factors, including how the size, practices and organization of
the firm will affect the likelihood that any confidential information acquired about the matter by
the personally disqualified lawyer can be protected. If the firm is large and is organized into
separate departments, or maintains offices in multiple locations, or for any reason the structure of
the firm facilitates preventing the sharing of information with lawyers not participating in the
particular matter, it is more likely that the requirements of this Rule can be met and imputed
disqualification avoided. Although a large firm will find it easier to maintain effective screening,
lack of timeliness in instituting, or lack of vigilance in maintaining, the procedures required by
this Rule may make those procedures ineffective in avoiding imputed disqualification. If a
personally disqualified lawyer is working on other matters with lawyers who are participating in
a matter requiring screening, it may be impossible to maintain effective screening procedures.
Although the size of the firm may be considered as one of the factors affecting the firm’s ability
to institute and maintain effective screening procedures, it is not a dispositive factor. A small
firm may need to exercise special care and vigilance to maintain effective screening but, if
appropriate precautions are taken, small firms can satisfy the requirements of paragraphs (b) and
(c).
[7A] In order to prevent any lawyer in the firm from acquiring confidential information
about the matter from the newly associated lawyer, it is essential that notification be given and
screening procedures implemented promptly. If the matter requiring screening is already
pending before the personally disqualified lawyer joins the firm, the procedures required by this
Rule should be implemented before the lawyer joins the firm. If a newly associated lawyer joins
a firm before a conflict requiring screening arises, the requirements of this Rule should be
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satisfied as soon as practicable after the conflict arises. If any lawyer in the firm acquires
confidential information about the matter from the personally disqualified lawyer, the
requirements of this Rule cannot be met, and any subsequent efforts to institute or maintain
screening will not be effective in avoiding the firm’s disqualification. Other factors may affect
the likelihood that screening procedures will be effective in preventing the flow of confidential
information between the personally disqualified lawyer and other lawyers in the firm in a given
matter.
[7B] To enable the government agency to determine compliance with the Rule, notice
to the appropriate government agency generally should be given as soon as practicable after the
need for screening becomes apparent.
[8]
Paragraph (c) operates only when the lawyer in question has actual knowledge of
the information. It does not operate with respect to information that merely could be imputed to
the lawyer.
[9]
Paragraph (a) does not prohibit a lawyer from representing a private party and a
government agency jointly when doing so is permitted by Rule 1.7 and is not otherwise
prohibited by law.
[9A] Paragraph (d)(1) prohibits a lawyer currently serving as a government officer or
employee from participating in a matter in which the lawyer participated personally and
substantially while in private practice or other non-governmental employment, unless under
applicable law no one else is, or by lawful designation could be, authorized to act in the lawyer’s
stead. Informed consent on the part of the government agency is not required where such
necessity exists. Conversely, informed consent does not suffice to overcome the conflict in the
absence of necessity.
[9B] Unlike paragraphs (a) and (c), paragraph (d)(1) contains no special rules
providing for imputation of the conflict addressed in paragraph (d)(1) to other lawyers in the
same agency. Moreover, Rule 1.10 by its terms does not apply to conflicts under paragraph
(d)(1). Thus, even where paragraph (d)(1) bars one lawyer in a government law office from
working on a matter, other lawyers in the office may ordinarily work on the matter unless
prohibited by other law. Where a government law office’s representation is materially adverse to
a government lawyer’s former private client, however, the representation would, absent informed
consent of the former client, also be prohibited by Rule 1.9. Rule 1.10 remains applicable to that
former client conflict so as to impute the conflict to all lawyers associated in the same
government law office. In applying Rule 1.10 to such conflicts, see Rule 1.0(h) (defining “firm”
and “law firm”).
[10] For purposes of paragraph (e), a “matter” may continue in another form. In
determining whether two particular matters are the same, the lawyer should consider the extent
to which (i) the matters involve the same basic facts, (ii) the matters involve the same or related
parties, and (iii) time has elapsed between the matters.
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RULE 1.12:
SPECIFIC CONFLICTS OF INTEREST FOR FORMER JUDGES, ARBITRATORS,
MEDIATORS OR OTHER THIRD-PARTY NEUTRALS
(a)
A lawyer shall not accept private employment in a matter upon the merits of
which the lawyer has acted in a judicial capacity.
(b)
Except as stated in paragraph (e), and unless all parties to the proceeding
give informed consent, confirmed in writing, a lawyer shall not represent anyone in
connection with a matter in which the lawyer participated personally and substantially as:
(1)

an arbitrator, mediator or other third-party neutral; or

(2)
a law clerk to a judge or other adjudicative officer or an arbitrator,
mediator or other third-party neutral.
(c)
A lawyer shall not negotiate for employment with any person who is involved
as a party or as lawyer for a party in a matter in which the lawyer is participating
personally and substantially as a judge or other adjudicative officer or as an arbitrator,
mediator or other third-party neutral.
(d)
When a lawyer is disqualified from representation under this Rule, no lawyer
in a firm with which that lawyer is associated may knowingly undertake or continue
representation in such a matter unless:
(1)

the firm acts promptly and reasonably to:

(i)
notify, as appropriate, lawyers and nonlawyer personnel
within the firm that the personally disqualified lawyer is prohibited from
participating in the representation of the current client;
(ii)
implement effective screening procedures to prevent the flow
of information about the matter between the personally disqualified lawyer
and the others in the firm;
(iii)
ensure that the disqualified lawyer is apportioned no part of
the fee therefrom; and
(iv)
give written notice to the parties and any appropriate tribunal
to enable it to ascertain compliance with the provisions of this Rule; and
(2)
there are no other circumstances in the particular representation that
create an appearance of impropriety.
(e)
An arbitrator selected as a partisan of a party in a multimember arbitration
panel is not prohibited from subsequently representing that party.

70
Page 261 of 777

Comment
[1]
A lawyer acts in a “judicial capacity” within the meaning of paragraph (a) when
the lawyer serves as a judge or other adjudicative officer. Where a judge or other adjudicative
officer in a multimember court, leaves judicial office to practice law, the former judge or
adjudicative officer is not prohibited from representing a client in a matter that was pending in
the court if the former judge or adjudicative officer did not act upon the merits in that matter. So
also, the fact that a former judge or adjudicative officer exercised administrative responsibility in
a court does not prevent the former judge or adjudicative officer from acting as a lawyer in a
matter where the judge or adjudicative officer had previously exercised remote or incidental
administrative responsibility that did not affect the merits. See Rule 1.11, Comment [4] (a
former government lawyer is disqualified “only from particular matters I which the lawyer
participated personally and substantially”). A former judge or adjudicative officer may not,
however, accept private employment in a matter upon the merits of which the judge or
adjudicative officer has acted in a judicial capacity and – unlike conflicts for lawyers who have
acted in a capacity listed in Rule 1.12 (b) – a conflict arising under paragraph (a) cannot be
waived. The term “adjudicative officer” in paragraphs (b)(2) and (c) includes such officials as
judges pro tempore, referees, special masters, hearing officers and other parajudicial officers.
[2]
A lawyer who has served as an arbitrator, mediator or other third-party neutral
may be asked to represent a client in a matter in which the lawyer participated personally and
substantially. This Rule forbids such representation unless all of the parties to the proceedings
give their informed consents, confirmed in writing. See Rules 1.0(j), (e). Other law or codes of
ethics governing third-party neutrals may impose more stringent standards of personal or
imputed disqualification. See Rule 2.4.
[3]
Although lawyers who serve as third-party neutrals do not obtain information
concerning the parties that is protected under Rule 1.6, they typically owe the parties an
obligation of confidentiality under law or codes of ethics governing third-party neutrals.
Paragraph (d) therefore provides that conflicts of the personally disqualified lawyer will be
imputed to other lawyers in a law firm unless the conditions of this paragraph are met.
[4]
Requirements for screening procedures are stated in paragraph (d). “Screened”
and “screening” are defined in Rule 1.0(t).
[4A] A firm seeking to avoid imputed disqualification under this Rule must prohibit the
personally disqualified lawyer from sharing in the fees in the matter.
[4B] A firm seeking to avoid disqualification under this Rule should also consider its
ability to implement, maintain, and monitor the screening procedures permitted by paragraph (d)
before undertaking or continuing the representation. In deciding whether the screening
procedures permitted by this Rule will be effective to avoid imputed disqualification, a firm
should consider a number of factors, including how the size, practices and organization of the
firm will affect the likelihood that any confidential information acquired about the matter by the
personally disqualified lawyer can be protected. If the firm is large and is organized into
separate departments, or maintains offices in multiple locations, or for any reason the structure of
the firm facilitates preventing the sharing of information with lawyers not participating in the
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particular matter, it is more likely that the requirements of this Rule can be met and imputed
disqualification avoided. Although a large firm will find it easier to maintain effective screening,
lack of timeliness in instituting, or lack of vigilance in maintaining, the procedures required by
this Rule may make those procedures ineffective in avoiding imputed disqualification. If a
personally disqualified lawyer is working on other matters with lawyers who are participating in
a matter requiring screening, it may be impossible to maintain effective screening procedures.
The size of the firm may be considered as one of the factors affecting the firm’s ability to
institute and maintain effective screening procedures, it is not a dispositive factor. A small firm
may need to exercise special care and vigilance to maintain effective screening but, if
appropriate precautions are taken, small firms can satisfy the requirements of paragraph (d).
[4C] In order to prevent any lawyer in the firm from acquiring confidential information
about the matter from the newly associated lawyer, it is essential that notification be given and
screening procedures implemented promptly. If the matter requiring screening is already
pending before the personally disqualified lawyer joins the firm, the procedures required by this
Rule should be implemented before the lawyer joins the firm. If a newly associated lawyer joins
a firm before a conflict requiring screening arises, the requirements of this Rule should be
satisfied as soon as practicable after the conflict arises. If any lawyer in the firm acquires
confidential information about the matter from the personally disqualified lawyer, the
requirements of this Rule cannot be met, and any subsequent efforts to institute or maintain
screening will not be effective in avoiding the firm’s disqualification. Other factors may affect
the likelihood that screening procedures will be effective in preventing the flow of confidential
information between the personally disqualified lawyer and others in the firm in a given matter.
[5]
To enable the tribunal to determine compliance with the Rule, notice to the parties
and any appropriate tribunal generally should be given as soon as practicable after the need for
screening becomes apparent.
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RULE 1.13:
ORGANIZATION AS CLIENT
(a)
When a lawyer employed or retained by an organization is dealing with the
organization’s directors, officers, employees, members, shareholders or other constituents,
and it appears that the organization’s interests may differ from those of the constituents
with whom the lawyer is dealing, the lawyer shall explain that the lawyer is the lawyer for
the organization and not for any of the constituents.
(b)
If a lawyer for an organization knows that an officer, employee or other
person associated with the organization is engaged in action or intends to act or refuses to
act in a matter related to the representation that (i) is a violation of a legal obligation to the
organization or a violation of law that reasonably might be imputed to the organization,
and (ii) is likely to result in substantial injury to the organization, then the lawyer shall
proceed as is reasonably necessary in the best interest of the organization. In determining
how to proceed, the lawyer shall give due consideration to the seriousness of the violation
and its consequences, the scope and nature of the lawyer’s representation, the
responsibility in the organization and the apparent motivation of the person involved, the
policies of the organization concerning such matters and any other relevant considerations.
Any measures taken shall be designed to minimize disruption of the organization and the
risk of revealing information relating to the representation to persons outside the
organization. Such measures may include, among others:
(1)

asking reconsideration of the matter;

(2)
advising that a separate legal opinion on the matter be sought for
presentation to an appropriate authority in the organization; and
(3)
referring the matter to higher authority in the organization,
including, if warranted by the seriousness of the matter, referral to the highest
authority that can act in behalf of the organization as determined by applicable law.
(c)
If, despite the lawyer’s efforts in accordance with paragraph (b), the highest
authority that can act on behalf of the organization insists upon action, or a refusal to act,
that is clearly in violation of law and is likely to result in a substantial injury to the
organization, the lawyer may reveal confidential information only if permitted by Rule 1.6,
and may resign in accordance with Rule 1.16.
(d)
A lawyer representing an organization may also represent any of its
directors, officers, employees, members, shareholders or other constituents, subject to the
provisions of Rule 1.7. If the organization’s consent to the concurrent representation is
required by Rule 1.7, the consent shall be given by an appropriate official of the
organization other than the individual who is to be represented, or by the shareholders.
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Comment
The Entity as the Client
[1]
An organizational client is a legal entity, but it cannot act except through its
officers, directors, employees, members, shareholders and other constituents. Officers, directors,
employees and shareholders are the constituents of the corporate organizational client. The
duties defined in this Rule apply equally to unincorporated associations. “Other constituents” as
used in this Rule means the positions equivalent to officers, directors, employees, and
shareholders held by persons acting for organizational clients that are not corporations.
[2]
When one of the constituents of an organizational client communicates with the
organization’s lawyer in that person’s organizational capacity, the communication is protected by
Rule 1.6. Thus, for example, if an organizational client requests its lawyer to investigate
allegations of wrongdoing, interviews between the lawyer and the client’s employees or other
constituents made in the course of that investigation are covered by Rule 1.6. This does not
mean, however, that constituents of an organizational client are the clients of the lawyer. The
lawyer may not disclose to such constituents information relating to the representation except for
disclosures explicitly or impliedly authorized by the organizational client in order to carry out the
representation or as otherwise permitted by Rule 1.6.
[2A] There are times when the organization’s interests may differ from those of one or
more of its constituents. In such circumstances, the lawyer should advise any constituent whose
interest differs from that of the organization: (i) that a conflict or potential conflict of interest
exists, (ii) that the lawyer does not represent the constituent in connection with the matter, unless
the representation has been approved in accordance with Rule 1.13(d), (iii) that the constituent
may wish to obtain independent representation, and (iv) that any attorney-client privilege that
applies to discussions between the lawyer and the constituent belongs to the organization and
may be waived by the organization. Care must be taken to ensure that the constituent
understands that, when there is such adversity of interest, the lawyer for the organization cannot
provide legal representation for that constituent, and that discussions between the lawyer for the
organization and the constituent may not be privileged.
[2B] Whether such a warning should be given by the lawyer for the organization to any
constituent may turn on the facts of each case.
Acting in the Best Interest of the Organization
[3]
When constituents of the organization make decisions for it, the decisions
ordinarily must be accepted by the lawyer, even if their utility or prudence is doubtful. Decisions
concerning policy and operations, including ones entailing serious risk, are not as such in the
lawyer’s province. Paragraph (b) makes clear, however, that when the lawyer knows that the
organization is likely to be substantially injured by action of an officer or other constituent that
violates a legal obligation to the organization or is in violation of law that might be imputed to
the organization, the lawyer must proceed as is reasonably necessary in the best interest of the
organization. Under Rule 1.0(k), a lawyer’s knowledge can be inferred from circumstances, and
a lawyer cannot ignore the obvious. The terms “reasonable” and “reasonably” connote a range
74
Page 265 of 777

of conduct that will satisfy the requirements of Rule 1.13. In determining what is reasonable in
the best interest of the organization, the circumstances at the time of determination are relevant.
Such circumstances may include, among others, the lawyer’s area of expertise, the time
constraints under which the lawyer is acting, and the lawyer’s previous experience and
familiarity with the client.
[4]
In determining how to proceed under paragraph (b), the lawyer should give due
consideration to the seriousness of the violation and its consequences, the scope and nature of the
lawyer’s representation, the responsibility within the organization and the apparent motivation of
the person involved, the policies of the organization concerning such matters, and any other
relevant considerations. Measures to be taken may include, among others, asking the constituent
to reconsider the matter. For example, if the circumstances involve a constituent’s innocent
misunderstanding of law and subsequent acceptance of the lawyer’s advice, the lawyer may
reasonably conclude that the best interest of the organization does not require that the matter be
referred to higher authority. If a constituent persists in conduct contrary to the lawyer’s advice, it
may be necessary for the lawyer to take steps to have the matter reviewed by a higher authority
in the organization. If the matter is of sufficient seriousness and importance or urgency to the
organization, referral to higher authority in the organization may be necessary even if the lawyer
has not communicated with the constituent. Any measures taken should, to the extent
practicable, minimize the risk of revealing information relating to the representation to persons
outside the organization. Even in circumstances where a lawyer is not obligated by Rule 1.13 to
proceed, a lawyer may bring to the attention of an organizational client, including its highest
authority, matters that the lawyer reasonably believes to be of sufficient importance to warrant
doing so in the best interest of the organization. See Rule 1.4.
[5]
The organization’s highest authority to which a matter may be referred ordinarily
will be the board of directors or similar governing body. However, applicable law may prescribe
that under certain conditions the highest authority reposes elsewhere, for example, in the
independent directors of a corporation.
Relation to Other Rules
[6]
The authority and responsibility provided in this Rule are concurrent with the
authority and responsibility provided in other Rules. In particular, this Rule does not limit or
expand the lawyer’s responsibility under Rule 1.6, Rule 1.8, Rule 1.16, Rule 3.3 or Rule 4.1.
Rules 1.6(b)(2) and (b)(3) may permit the lawyer in some circumstances to disclose confidential
information. In such circumstances Rule 1.2(d) may also be applicable, in which event
withdrawal from the representation under Rule 1.16(b)(1) may be required.
[7]
The authority of a lawyer to disclose information relating to a representation
under Rule 1.6 does not apply with respect to information relating to a lawyer’s engagement by
an organization to investigate an alleged violation of law or to defend the organization or an
officer, employee or other person associated with the organization against a claim arising out of
an alleged past violation of law. Having a lawyer who cannot disclose confidential information
concerning past acts relevant to the representation for which the lawyer was retained enables an
organizational client to enjoy the full benefits of legal counsel in conducting an investigation or
defending against a claim.
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[8]
A lawyer for an organization who reasonably believes that the lawyer’s discharge
was because of actions taken pursuant to paragraph (b), or who withdraws in circumstances that
require or permit the lawyer to take action under paragraph (b), must proceed as “reasonably
necessary in the best interest of the organization.” Under some circumstances, the duty of
communication under Rule 1.4 and the duty under Rule 1.16(e) to protect a client’s interest upon
termination of the representation, in conjunction with this Rule, may require the lawyer to inform
the organization’s highest authority of the lawyer’s discharge or withdrawal, and of what the
lawyer reasonably believes to be the basis for the discharge or withdrawal.
Government Agency
[9]
The duties defined in this Rule apply to governmental organizations. Defining
precisely the identity of the client and prescribing the resulting obligations of such lawyers may
be more difficult in the government context. Although in some circumstances the client may be
a specific agency, it may also be a branch of government, such as the executive branch, or the
government as a whole. For example, if the action or failure to act involves the head of a bureau,
either the department of which the bureau is a part or the relevant branch of government may be
the client for purposes of this Rule. Defining or identifying the client of a lawyer representing a
government entity depends on applicable federal, state and local law and is a matter beyond the
scope of these Rules. See Scope [9]. Moreover, in a matter involving the conduct of government
officials, a government lawyer may have greater authority under applicable law to question such
conduct than would a lawyer for a private organization in similar circumstances. Thus, when the
client is a governmental organization, a different balance may be appropriate between
maintaining confidentiality and assuring that the wrongful act is prevented or rectified. In
addition, duties of lawyers employed by the government or lawyers in military service may be
defined by statutes and regulation. This Rule does not limit that authority. See Scope [10].
[10]

See Comment [2A].

[11]

See Comment [2B].

Concurrent Representation
[12] Paragraph (d) recognizes that a lawyer for an organization may also represent a
principal officer or major shareholder, subject to the provisions of Rule 1.7. If the corporation’s
informed consent to such a concurrent representation is needed, the lawyer should advise the
principal officer or major shareholder that any consent given on behalf of the corporation by the
conflicted officer or shareholder may not be valid, and the lawyer should explain the potential
consequences of an invalid consent.
Derivative Actions
[13] Under generally prevailing law, the shareholders or members of a corporation
may bring suit to compel the directors to perform their legal obligations in the supervision of the
organization. Members of unincorporated associations have essentially the same right. Such an
action may be brought nominally by the organization, but usually is, in fact, a legal controversy
over management of the organization.
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[14] The question can arise whether counsel for the organization may defend such an
action. The proposition that the organization is the lawyer’s client does not alone resolve the
issue. Most derivative actions are normal incidents of an organization’s affairs, to be defended
by the organization’s lawyer like any other suits. However, if the claim involves serious charges
of wrongdoing by those in control of the organization, a conflict may arise between the lawyer’s
duty to the organization and the lawyer’s relationship with the board. In those circumstances,
Rule 1.7 governs who should represent the directors and the organization.
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RULE 1.14:
CLIENT WITH DIMINISHED CAPACITY
(a)
When a client’s capacity to make adequately considered decisions in
connection with a representation is diminished, whether because of minority, mental
impairment or for some other reason, the lawyer shall, as far as reasonably possible,
maintain a conventional relationship with the client.
(b)
When the lawyer reasonably believes that the client has diminished capacity,
is at risk of substantial physical, financial or other harm unless action is taken and cannot
adequately act in the client’s own interest, the lawyer may take reasonably necessary
protective action, including consulting with individuals or entities that have the ability to
take action to protect the client and, in appropriate cases, seeking the appointment of a
guardian ad litem, conservator or guardian.
(c)
Information relating to the representation of a client with diminished
capacity is protected by Rule 1.6. When taking protective action pursuant to paragraph
(b), the lawyer is impliedly authorized under Rule 1.6(a) to reveal information about the
client, but only to the extent reasonably necessary to protect the client’s interests.
Comment
[1]
The responsibilities of a lawyer may vary according to the intelligence,
experience, mental condition or age of a client, the obligation of a public officer, or the nature of
a particular proceeding. The conventional client-lawyer relationship is based on the assumption
that the client, when properly advised and assisted, is capable of making decisions about
important matters. Any condition that renders a client incapable of communicating or making a
considered judgment on the client’s own behalf casts additional responsibilities upon the lawyer.
When the client is a minor or suffers from a diminished mental capacity, maintaining the
conventional client-lawyer relationship may not be possible in all respects. In particular, a
severely incapacitated person may have no power to make legally binding decisions.
Nevertheless, a client with diminished capacity often has the ability to understand, deliberate
upon and reach conclusions about matters affecting the client’s own well-being.
[2]
The fact that a client suffers a disability does not diminish the lawyer’s obligation
to treat the client attentively and with respect.
[3]
The client may wish to have family members or other persons participate in
discussions with the lawyer. The lawyer should consider whether the presence of such persons
will affect the attorney-client privilege. Nevertheless, the lawyer must keep the client’s interests
foremost and, except for protective action authorized under paragraph (b), must look to the
client, and not family members, to make decisions on the client’s behalf.
[4]
If a legal representative has already been appointed for the client, the lawyer
should ordinarily look to the representative for decisions on behalf of the client. In matters
involving a minor, with or without a disability, the question whether the lawyer should look to
the parents as natural guardians may depend on the type of proceeding or matter in which the
lawyer is representing the minor. If the lawyer represents the guardian as distinct from the ward,
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and reasonably believes that the guardian is acting adversely to the ward’s interest, the lawyer
may have an obligation to prevent or rectify the guardian’s misconduct. See Rule 1.2(d).
Taking Protective Action
[5]
If a lawyer reasonably believes that a client is at risk of substantial physical,
financial or other harm unless action is taken, and that a conventional client-lawyer relationship
cannot be maintained as provided in paragraph (a) because the client lacks sufficient capacity to
communicate or to make adequately considered decisions in connection with the representation,
then paragraph (b) permits the lawyer to take reasonably necessary protective measures. Such
measures could include: consulting with family members, using a reconsideration period to
permit clarification or improvement of circumstances, using voluntary surrogate decision-making
tools such as durable powers of attorney, or consulting with support groups, professional
services, adult-protective agencies or other individuals or entities that have the ability to protect
the client. In taking any protective action, the lawyer should be guided by such factors as the
wishes and values of the client to the extent known, the client’s best interest, and the goals of
minimizing intrusion into the client’s decision-making autonomy and maximizing respect for the
client’s family and social connections.
[6]
In determining the extent of the client’s diminished capacity, the lawyer should
consider and balance such factors as: (i) the client’s ability to articulate reasoning leading to a
decision, (ii) variability of state of mind and ability to appreciate consequences of a decision; the
substantive fairness of a decision, and (iii) the consistency of a decision with the known longterm commitments and values of the client. In appropriate circumstances, the lawyer may seek
guidance from an appropriate diagnostician.
[7]
If a legal representative has not been appointed, the lawyer should consider
whether appointment of a guardian ad litem, conservator or guardian is necessary to protect the
client’s interests. Thus, if a client with diminished capacity has substantial property that should
be sold for the client’s benefit, effective completion of the transaction may require appointment
of a legal representative. In addition, rules of procedure in litigation sometimes provide that a
minor or a person with diminished capacity must be represented by a guardian or next friend if
they do not have a general guardian. In many circumstances, however, appointment of a legal
representative may be unnecessarily expensive or traumatic for the client. Seeking a guardian or
conservator without the client’s consent (including doing so over the client’s objection) is
appropriate only in the limited circumstances where a client’s diminished capacity is such that
the lawyer reasonably believes that no other practical method of protecting the client’s interests
is readily available. The lawyer should always consider less restrictive protective actions before
seeking the appointment of a guardian or conservator. The lawyer should act as petitioner in
such a proceeding only when no other person is available to do so.
[7A] Prior to withdrawing from the representation of a client whose capacity is in
question, the lawyer should consider taking reasonable protective action. See Rule 1.16(e).
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Disclosure of the Client’s Condition
[8]
Disclosure of the client’s diminished capacity could adversely affect the client’s
interests.
For example, raising the question of diminished capacity could, in some
circumstances, lead to proceedings for involuntary commitment. Information relating to the
representation is protected by Rule 1.6. Therefore, unless authorized to do so, the lawyer may
not disclose such information. When taking protective action pursuant to paragraph (b), the
lawyer is impliedly authorized to make the necessary disclosures, even when the client directs
the lawyer to the contrary. Nevertheless, given the risks of disclosure, paragraph (c) limits what
the lawyer may disclose in consulting with other individuals or entities or in seeking the
appointment of a legal representative. At the very least, the lawyer should determine whether it
is likely that the person or entity consulted will act adversely to the client’s interests before
discussing matters related to the client.
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RULE 1.15:
PRESERVING IDENTITY OF FUNDS AND PROPERTY OF OTHERS; FIDUCIARY
RESPONSIBILITY; COMMINGLING AND MISAPPROPRIATION OF CLIENT FUNDS
OR PROPERTY; MAINTENANCE OF BANK ACCOUNTS; RECORD KEEPING;
EXAMINATION OF RECORDS
(a)
Property.

Prohibition Against Commingling and Misappropriation of Client Funds or

A lawyer in possession of any funds or other property belonging to another person,
where such possession is incident to his or her practice of law, is a fiduciary, and must not
misappropriate such funds or property or commingle such funds or property with his or
her own.
(b)

Separate Accounts.

(1)
A lawyer who is in possession of funds belonging to another person
incident to the lawyer’s practice of law shall maintain such funds in a banking
institution within New York State that agrees to provide dishonored check reports
in accordance with the provisions of 22 N.Y.C.R.R. Part 1300. “Banking
institution” means a state or national bank, trust company, savings bank, savings
and loan association or credit union. Such funds shall be maintained, in the
lawyer’s own name, or in the name of a firm of lawyers of which the lawyer is a
member, or in the name of the lawyer or firm of lawyers by whom the lawyer is
employed, in a special account or accounts, separate from any business or personal
accounts of the lawyer or lawyer’s firm, and separate from any accounts that the
lawyer may maintain as executor, guardian, trustee or receiver, or in any other
fiduciary capacity; into such special account or accounts all funds held in escrow or
otherwise entrusted to the lawyer or firm shall be deposited; provided, however,
that such funds may be maintained in a banking institution located outside New
York State if such banking institution complies with 22 N.Y.C.R.R. Part 1300 and
the lawyer has obtained the prior written approval of the person to whom such
funds belong specifying the name and address of the office or branch of the banking
institution where such funds are to be maintained.
(2)
A lawyer or the lawyer’s firm shall identify the special bank account
or accounts required by Rule 1.15(b)(1) as an “Attorney Special Account,”
“Attorney Trust Account,” or “Attorney Escrow Account,” and shall obtain checks
and deposit slips that bear such title. Such title may be accompanied by such other
descriptive language as the lawyer may deem appropriate, provided that such
additional language distinguishes such special account or accounts from other bank
accounts that are maintained by the lawyer or the lawyer’s firm.
(3)
Funds reasonably sufficient to maintain the account or to pay account
charges may be deposited therein.
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(4)
Funds belonging in part to a client or third person and in part
currently or potentially to the lawyer or law firm shall be kept in such special
account or accounts, but the portion belonging to the lawyer or law firm may be
withdrawn when due unless the right of the lawyer or law firm to receive it is
disputed by the client or third person, in which event the disputed portion shall not
be withdrawn until the dispute is finally resolved.
(c)
Notification of Receipt of Property; Safekeeping; Rendering Accounts;
Payment or Delivery of Property.
A lawyer shall:
(1)
promptly notify a client or third person of the receipt of funds,
securities, or other properties in which the client or third person has an interest;
(2)
identify and label securities and properties of a client or third person
promptly upon receipt and place them in a safe deposit box or other place of
safekeeping as soon as practicable;
(3)
maintain complete records of all funds, securities, and other
properties of a client or third person coming into the possession of the lawyer and
render appropriate accounts to the client or third person regarding them; and
(4)
promptly pay or deliver to the client or third person as requested by
the client or third person the funds, securities, or other properties in the possession
of the lawyer that the client or third person is entitled to receive.
(d)

Required Bookkeeping Records.

(1)
record:

A lawyer shall maintain for seven years after the events that they

(i)
the records of all deposits in and withdrawals from the
accounts specified in Rule 1.15(b) and of any other bank account that
concerns or affects the lawyer’s practice of law; these records shall
specifically identify the date, source and description of each item deposited,
as well as the date, payee and purpose of each withdrawal or disbursement;
(ii)
a record for special accounts, showing the source of all funds
deposited in such accounts, the names of all persons for whom the funds are
or were held, the amount of such funds, the description and amounts, and the
names of all persons to whom such funds were disbursed;
(iii)
clients;

copies of all retainer and compensation agreements with

(iv)
copies of all statements to clients or other persons showing the
disbursement of funds to them or on their behalf;
82
Page 273 of 777

(v)

copies of all bills rendered to clients;

(vi)
copies of all records showing payments to lawyers,
investigators or other persons, not in the lawyer’s regular employ, for
services rendered or performed;
(vii) copies of all retainer and closing statements filed with the
Office of Court Administration; and
(viii) all checkbooks and check stubs, bank
prenumbered canceled checks and duplicate deposit slips.

statements,

(2)
Lawyers shall make accurate entries of all financial transactions in
their records of receipts and disbursements, in their special accounts, in their ledger
books or similar records, and in any other books of account kept by them in the
regular course of their practice, which entries shall be made at or near the time of
the act, condition or event recorded.
(3)
For purposes of Rule 1.15(d), a lawyer may satisfy the requirements
of maintaining “copies” by maintaining any of the following items: original records,
photocopies, microfilm, optical imaging, and any other medium that preserves an
image of the document that cannot be altered without detection.
(e)

Authorized Signatories.

All special account withdrawals shall be made only to a named payee and not to
cash. Such withdrawals shall be made by check or, with the prior written approval of the
party entitled to the proceeds, by bank transfer. Only a lawyer admitted to practice law in
New York State shall be an authorized signatory of a special account.
(f)

Missing Clients.

Whenever any sum of money is payable to a client and the lawyer is unable to locate
the client, the lawyer shall apply to the court in which the action was brought if in the
unified court system, or, if no action was commenced in the unified court system, to the
Supreme Court in the county in which the lawyer maintains an office for the practice of
law, for an order directing payment to the lawyer of any fees and disbursements that are
owed by the client and the balance, if any, to the Lawyers’ Fund for Client Protection for
safeguarding and disbursement to persons who are entitled thereto.
(g)

Designation of Successor Signatories.

(1)
Upon the death of a lawyer who was the sole signatory on an attorney
trust, escrow or special account, an application may be made to the Supreme Court
for an order designating a successor signatory for such trust, escrow or special
account, who shall be a member of the bar in good standing and admitted to the
practice of law in New York State.
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(2)
An application to designate a successor signatory shall be made to the
Supreme Court in the judicial district in which the deceased lawyer maintained an
office for the practice of law. The application may be made by the legal
representative of the deceased lawyer’s estate; a lawyer who was affiliated with the
deceased lawyer in the practice of law; any person who has a beneficial interest in
such trust, escrow or special account; an officer of a city or county bar association;
or counsel for an attorney disciplinary committee. No lawyer may charge a legal fee
for assisting with an application to designate a successor signatory pursuant to this
Rule.
(3)
The Supreme Court may designate a successor signatory and may
direct the safeguarding of funds from such trust, escrow or special account, and the
disbursement of such funds to persons who are entitled thereto, and may order that
funds in such account be deposited with the Lawyers’ Fund for Client Protection for
safeguarding and disbursement to persons who are entitled thereto.
(h)

Dissolution of a Firm.

Upon the dissolution of any firm of lawyers, the former partners or members shall
make appropriate arrangements for the maintenance, by one of them or by a successor
firm, of the records specified in Rule 1.15(d).
(i)
Availability of Bookkeeping Records: Records Subject to Production in
Disciplinary Investigations and Proceedings.
The financial records required by this Rule shall be located, or made available, at
the principal New York State office of the lawyers subject hereto, and any such records
shall be produced in response to a notice or subpoena duces tecum issued in connection
with a complaint before or any investigation by the appropriate grievance or departmental
disciplinary committee, or shall be produced at the direction of the appropriate Appellate
Division before any person designated by it. All books and records produced pursuant to
this Rule shall be kept confidential, except for the purpose of the particular proceeding,
and their contents shall not be disclosed by anyone in violation of the attorney-client
privilege.
(j)

Disciplinary Action.

A lawyer who does not maintain and keep the accounts and records as specified and
required by this Rule, or who does not produce any such records pursuant to this Rule,
shall be deemed in violation of these Rules and shall be subject to disciplinary proceedings.
Comment
[1]
A lawyer should hold the funds and property of others using the care required of a
professional fiduciary. Securities and other property should be kept in a safe deposit box, except
when some other form of safekeeping is warranted by special circumstances. All property that is
the property of clients or third persons, including prospective clients, must be kept separate from
the lawyer’s business and personal property and, if monies, in one or more trust accounts,
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including an account established pursuant to the “Interest on Lawyer Accounts” law where
appropriate. See State Finance Law § 97-v(4)(a); Judiciary Law § 497(2); 21 N.Y.C.R.R.
§ 7000.10. Separate trust accounts may be warranted or required when administering estate
monies or acting in similar fiduciary capacities.
[2]
While normally it is impermissible to commingle the lawyer’s own funds with
client funds, paragraph (b)(3) provides that it is permissible when necessary to pay bank service
charges on that account. Accurate records must be kept regarding which portion of the funds
belongs to the lawyer.
[3]
Lawyers often receive funds from which the lawyer’s fee will or may be paid. A
lawyer is not required to remit to the client funds that the lawyer reasonably believes represent
fees owed to the lawyer. However, a lawyer may not withhold the client’s share of the funds to
coerce the client into accepting the lawyer’s claim for fees. While a lawyer may be entitled
under applicable law to assert a retaining lien on funds in the lawyer’s possession, a lawyer may
not enforce such a lien by taking the lawyer’s fee from funds that the lawyer holds in an
attorney’s trust account, escrow account or special account, except as may be provided in an
applicable agreement or directed by court order. Furthermore, any disputed portion of the funds
must be kept in or transferred into a trust account, and the lawyer should suggest means for
prompt resolution of the dispute, such as arbitration. The undisputed portion of the funds is to be
distributed promptly.
[4]
Paragraph (c)(4) also recognizes that third parties may have lawful claims against
specific funds or other property in a lawyer’s custody, such as a client’s creditor who has a lien
on funds recovered in a personal injury action. A lawyer may have a duty under applicable law
to protect such third party claims against wrongful interference by the client. In such cases,
when the third-party claim is not frivolous under applicable law, the lawyer must refuse to
surrender the property to the client until the claims are resolved. A lawyer should not
unilaterally assume to arbitrate a dispute between the client and the third party, but, when there
are substantial grounds for dispute as to the person entitled to the funds, the lawyer may file an
action to have a court resolve the dispute.
[5]
The obligations of a lawyer under this Rule are independent of those arising from
activity other than rendering legal services. For example, a lawyer who serves only as an escrow
agent is governed by the applicable law relating to fiduciaries even though the lawyer does not
render legal services in the transaction and is not governed by this Rule.
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RULE 1.16:
DECLINING OR TERMINATING REPRESENTATION
(a)
A lawyer shall not accept employment on behalf of a person if the lawyer
knows or reasonably should know that such person wishes to:
(1)
bring a legal action, conduct a defense, or assert a position in a
matter, or otherwise have steps taken for such person, merely for the purpose of
harassing or maliciously injuring any person; or
(2)
present a claim or defense in a matter that is not warranted under
existing law, unless it can be supported by a good faith argument for an extension,
modification, or reversal of existing law.
(b)
Except as stated in paragraph (d), a lawyer shall withdraw from the
representation of a client when:
(1)
the lawyer knows or reasonably should know that the representation
will result in a violation of these Rules or of law;
(2)
the lawyer’s physical or mental condition materially impairs the
lawyer’s ability to represent the client;
(3)

the lawyer is discharged; or

(4)
the lawyer knows or reasonably should know that the client is
bringing the legal action, conducting the defense, or asserting a position in the
matter, or is otherwise having steps taken, merely for the purpose of harassing or
maliciously injuring any person.
(c)
Except as stated in paragraph (d), a lawyer may withdraw from representing
a client when:
(1)
withdrawal can be accomplished without material adverse effect on
the interests of the client;
(2)
the client persists in a course of action involving the lawyer’s services
that the lawyer reasonably believes is criminal or fraudulent;
(3)

the client has used the lawyer’s services to perpetrate a crime or

fraud;
(4)
the client insists upon taking action with which the lawyer has a
fundamental disagreement;
(5)
the client deliberately disregards an agreement or obligation to the
lawyer as to expenses or fees;
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(6)
the client insists upon presenting a claim or defense that is not
warranted under existing law and cannot be supported by good faith argument for
an extension, modification, or reversal of existing law;
(7)
the client fails to cooperate in the representation or otherwise renders
the representation unreasonably difficult for the lawyer to carry out employment
effectively;
(8)
the lawyer’s inability to work with co-counsel indicates that the best
interest of the client likely will be served by withdrawal;
(9)
the lawyer’s mental or physical condition renders it difficult for the
lawyer to carry out the representation effectively;
(10) the client knowingly and freely assents to termination of the
employment;
(11)

withdrawal is permitted under Rule 1.13(c) or other law;

(12) the lawyer believes in good faith, in a matter pending before a
tribunal, that the tribunal will find the existence of other good cause for withdrawal;
or
(13) the client insists that the lawyer pursue a course of conduct which is
illegal or prohibited under these Rules.
(d)
If permission for withdrawal from employment is required by the rules of a
tribunal, a lawyer shall not withdraw from employment in a matter before that tribunal
without its permission. When ordered to do so by a tribunal, a lawyer shall continue
representation notwithstanding good cause for terminating the representation.
(e)
Even when withdrawal is otherwise permitted or required, upon termination
of representation, a lawyer shall take steps, to the extent reasonably practicable, to avoid
foreseeable prejudice to the rights of the client, including giving reasonable notice to the
client, allowing time for employment of other counsel, delivering to the client all papers and
property to which the client is entitled, promptly refunding any part of a fee paid in
advance that has not been earned and complying with applicable laws and rules.
Comment
[1]
A lawyer should not accept representation in a matter unless it can be performed
competently, promptly, without improper conflict of interest and to completion. Ordinarily, a
representation in a matter is completed when the agreed-upon assistance has been concluded.
See Rules 1.2(c), 6.5; see also Rule 1.3, Comment [4].
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Mandatory Withdrawal
[2]
A lawyer ordinarily must decline or withdraw from representation under
paragraph (a), (b)(1) or (b)(4), as the case may be, if the client demands that the lawyer engage in
conduct that is illegal or that violates these Rules or other law. The lawyer is not obliged to
decline or withdraw simply because the client suggests such a course of conduct; a client may
make such a suggestion in the hope that a lawyer will not be constrained by a professional
obligation.
[3]
Court approval or notice to the court is often required by applicable law, and
when so required by applicable law is also required by paragraph (d), before a lawyer withdraws
from pending litigation. Difficulty may be encountered if withdrawal is based on the client’s
demand that the lawyer engage in unprofessional conduct. The court may request an explanation
for the withdrawal, while the lawyer may be bound to keep confidential the facts that would
constitute such an explanation. The lawyer’s statement that professional considerations require
termination of the representation ordinarily should be accepted as sufficient. Lawyers should be
mindful of their obligations to both clients and the court under Rule 1.6 and Rule 3.3.
Discharge
[4]
As provided in paragraph (b)(3), a client has a right to discharge a lawyer at any
time, with or without cause, subject to liability for payment for the lawyer’s services. Where
future dispute about the withdrawal may be anticipated, it may be advisable to prepare a written
statement reciting the circumstances.
[5]
Whether a client can discharge appointed counsel may depend on applicable law.
A client seeking to do so should be given a full explanation of the consequences. These
consequences may include a decision by the appointing authority that appointment of successor
counsel is unjustified, thus requiring self-representation by the client.
[6]
If the client has severely diminished capacity, the client may lack the legal
capacity to discharge the lawyer, and in any event the discharge may be seriously adverse to the
client’s interests. The lawyer should make special effort to help the client consider the
consequences and may take reasonably necessary protective action as provided in Rule 1.14(b).
Optional Withdrawal
[7]
Under paragraph (c), a lawyer may withdraw from representation in some
circumstances. The lawyer has the option to withdraw if withdrawal can be accomplished
without material adverse effect on the client’s interests. Withdrawal is also justified if the client
persists in a course of action that the lawyer reasonably believes is criminal or fraudulent, for a
lawyer is not required to be associated with such conduct even if the lawyer does not further it.
Withdrawal is also permitted if the lawyer’s services were misused in the past, even if
withdrawal would materially prejudice the client. The lawyer may also withdraw where the
client insists on taking action with which the lawyer has a fundamental disagreement.
[7A] In accordance with paragraph (c)(4), a lawyer should use reasonable foresight in
determining whether a proposed representation will involve client objectives or instructions with
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which the lawyer has a fundamental disagreement. A client’s intended action does not create a
fundamental disagreement simply because the lawyer disagrees with it. See Rule 1.2 regarding
the allocation of responsibility between client and lawyer. The client has the right, for example,
to accept or reject a settlement proposal; a client’s decision on settlement involves a fundamental
disagreement only when no reasonable person in the client’s position, having regard for the
hazards of litigation, would have declined the settlement. In addition, the client should be given
notice of intent to withdraw and an opportunity to reconsider.
[8]
Under paragraph (c)(5), a lawyer may withdraw if the client refuses to abide by
the terms of an agreement concerning fees or court costs (or other expenses or disbursements).
[8A] Continuing to represent a client may impose an unreasonable burden unexpected
by the client and lawyer at the outset of the representation. However, lawyers are ordinarily
better suited than clients to foresee and provide for the burdens of representation. The burdens
of uncertainty should therefore ordinarily fall on lawyers rather than clients unless they are
attributable to client misconduct. That a representation will require more work or significantly
larger advances of expenses than the lawyer contemplated when the fee was fixed is not grounds
for withdrawal under paragraph (c)(5).
Assisting the Client upon Withdrawal
[9]
Even if the lawyer has been unfairly discharged by the client, under paragraph (e)
a lawyer must take all reasonable steps to mitigate the consequences to the client. The lawyer
may retain papers as security for a fee only to the extent permitted by law. See Rule 1.15.
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RULE 1.17:
SALE OF LAW PRACTICE
(a)
A lawyer retiring from a private practice of law; a law firm, one or more
members of which are retiring from the private practice of law with the firm; or the
personal representative of a deceased, disabled or missing lawyer, may sell a law practice,
including goodwill, to one or more lawyers or law firms, who may purchase the practice.
The seller and the buyer may agree on reasonable restrictions on the seller’s private
practice of law, notwithstanding any other provision of these Rules. Retirement shall
include the cessation of the private practice of law in the geographic area, that is, the
county and city and any county or city contiguous thereto, in which the practice to be sold
has been conducted.
(b)

Confidential information.

(1)
With respect to each matter subject to the contemplated sale, the
seller may provide prospective buyers with any information not protected as
confidential information under Rule 1.6.
(2)
Notwithstanding Rule 1.6, the seller may provide the prospective
buyer with information as to individual clients:
(i)
concerning the identity of the client, except as provided in
paragraph (b)(6);
(ii)

concerning the status and general nature of the matter;

(iii)

available in public court files; and

(iv)
concerning the financial terms of the client-lawyer relationship
and the payment status of the client’s account.
(3)
Prior to making any disclosure of confidential information that may
be permitted under paragraph (b)(2), the seller shall provide the prospective buyer
with information regarding the matters involved in the proposed sale sufficient to
enable the prospective buyer to determine whether any conflicts of interest exist.
Where sufficient information cannot be disclosed without revealing client
confidential information, the seller may make the disclosures necessary for the
prospective buyer to determine whether any conflict of interest exists, subject to
paragraph (b)(6). If the prospective buyer determines that conflicts of interest exist
prior to reviewing the information, or determines during the course of review that a
conflict of interest exists, the prospective buyer shall not review or continue to
review the information unless the seller shall have obtained the consent of the client
in accordance with Rule 1.6(a)(1).
(4)
Prospective buyers shall maintain the confidentiality of and shall not
use any client information received in connection with the proposed sale in the same
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manner and to the same extent as if the prospective buyers represented the client.
(5)
Absent the consent of the client after full disclosure, a seller shall not
provide a prospective buyer with information if doing so would cause a violation of
the attorney-client privilege.
(6)
If the seller has reason to believe that the identity of the client or the
fact of the representation itself constitutes confidential information in the
circumstances, the seller may not provide such information to a prospective buyer
without first advising the client of the identity of the prospective buyer and
obtaining the client’s consent to the proposed disclosure.
(c)
Written notice of the sale shall be given jointly by the seller and the buyer to
each of the seller’s clients and shall include information regarding:
(1)

the client’s right to retain other counsel or to take possession of the

file;
(2)
the fact that the client’s consent to the transfer of the client’s file or
matter to the buyer will be presumed if the client does not take any action or
otherwise object within 90 days of the sending of the notice, subject to any court rule
or statute requiring express approval by the client or a court;
(3)
the fact that agreements between the seller and the seller’s clients as
to fees will be honored by the buyer;
(4)

proposed fee increases, if any, permitted under paragraph (e); and

(5)
the identity and background of the buyer or buyers, including
principal office address, bar admissions, number of years in practice in New York
State, whether the buyer has ever been disciplined for professional misconduct or
convicted of a crime, and whether the buyer currently intends to resell the practice.
(d)
When the buyer’s representation of a client of the seller would give rise to a
waivable conflict of interest, the buyer shall not undertake such representation unless the
necessary waiver or waivers have been obtained in writing.
(e)
The fee charged a client by the buyer shall not be increased by reason of the
sale, unless permitted by a retainer agreement with the client or otherwise specifically
agreed to by the client.
Comment
[1]
The practice of law is a profession, not merely a business. Clients are not
commodities that can be purchased and sold at will. Pursuant to this Rule, when a lawyer or an
entire firm ceases to practice, and other lawyers or firms take over the representation, the selling
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lawyer or firm may obtain compensation for the reasonable value of the practice, as may
withdrawing partners of law firms.
Termination of Practice by Seller
[2]
The requirement that all of the private practice be sold is satisfied if the seller in
good faith makes the entire practice available for sale to the buyers. The fact that a number of
the seller’s clients decide not to be represented by the buyers but take their matters elsewhere,
therefore, does not result in a violation. Return to private practice as a result of an unanticipated
change in circumstances does not necessarily result in a violation. For example, a lawyer who
has sold the practice to accept an appointment to judicial office does not violate the requirement
that the sale be attendant to cessation of practice if the lawyer later resumes private practice upon
being defeated in a contested or a retention election for the office or resigns from a judiciary
position. Although the requirements of this Rule may not be violated in these situations,
contractual provisions in the agreement governing the sale of the practice may contain
reasonable restrictions on a lawyer’s resuming private practice. See Rule 5.6, Comment [1],
regarding restrictions on right to practice.
[3]
The private practice of law refers to a private law firm or lawyer, not to a public
agency, legal services entity, or in-house counsel to a business. The requirement that the seller
cease to engage in the private practice of law therefore does not prohibit employment as a lawyer
on the staff of a public agency or a legal services entity that provides legal services to the poor,
or as in-house counsel to a business.
[4]
The Rule permits a sale of an entire practice attendant upon retirement from the
private practice of law within a geographic area, defined as the county and city and any county or
city contiguous thereto, in which the practice to be sold has been conducted. Its provisions
therefore accommodate the lawyer who sells the practice on the occasion of moving to another
city and county that does not border on the city or county.
[5]

[Reserved.]

Sale of Entire Practice
[6]
The Rule requires that the seller’s entire practice be sold. The prohibition against
sale of less than an entire practice protects those clients whose matters are less lucrative and who
might find it difficult to secure other counsel if a sale could be limited to substantial feegenerating matters. The buyers are required to undertake all client matters in the practice,
subject to client consent. This requirement is not violated even if a buyer is unable to undertake
a particular client matter because of a conflict of interest and the seller therefore remains as
attorney of record for the matter in question.
Client Confidences, Consent and Notice
[7]
Giving the buyer access to client-specific information relating to the
representation and to the file requires client consent. Rule 1.17 provides that before such
information can be disclosed by the seller to the buyer, the client must be given actual written
notice of the contemplated sale, including the identity of the buyer, and must be told that the
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decision to consent or make other arrangements must be made within 90 days. If nothing is
heard from the client within that time, consent to the sale is presumed under paragraph (c)(2).
[8]
A lawyer or law firm ceasing to practice cannot be required to remain in practice
because some clients cannot be given actual notice of the proposed purchase. The selling lawyer
must make a good-faith effort to notify all of the lawyer’s current clients. Where clients cannot
be given actual notice and therefore cannot themselves consent to the purchase or direct any
other disposition of their files, they are nevertheless protected by the fact that the buyer has the
duty to maintain their confidences under paragraph (b)(4).
[9]
All elements of client autonomy, including the client’s absolute right to discharge
a lawyer and transfer the representation to another, survive the sale of the practice.
Fee Arrangements Between Client and Buyer
[10] The sale may not be financed by increases in fees charged to the clients of the
purchased practice except to the extent permitted by subparagraph (e) of this Rule. Under
subparagraph (e), the buyer must honor existing arrangements between the seller and the client
as to fees unless the seller’s retainer agreement with the client permits a fee increase or the buyer
obtains a client’s specific agreement to a fee increase in compliance with the strict standards of
Rule 1.8(a) (governing business transactions between lawyers and clients).
Other Applicable Ethical Standards
[11] Lawyers participating in the sale or purchase of a law practice are subject to the
ethical standards applicable to involving another lawyer in the representation of a client.
Examples include (i) the seller’s obligation to exercise competence in identifying a buyer
qualified to assume the practice and the buyer’s obligation to undertake the representation
competently under Rule 1.1, (ii) the obligation of the seller and the buyer to avoid disqualifying
conflicts, and to secure the client’s informed consent for those conflicts that can be agreed to
under Rule 1.7, and (iii) the obligation of the seller and the buyer to protect information relating
to the representation under Rule 1.6 and Rule 1.9. See also Rule 1.0(j) for the definition of
“informed consent.”
[12] If approval of the substitution of the purchasing lawyer for the selling lawyer is
required by the rules of any tribunal in which a matter is pending, such approval must be
obtained before the matter can be included in the sale. See Rule 1.16. If a tribunal refuses to
give its permission for the substitution and the seller therefore must continue in the matter, the
seller does not thereby violate the portion of this Rule requiring the seller to cease practice in the
described geographic area.
Applicability of the Rule
[13]

[Reserved.]

[14] This Rule does not apply to: (i) admission to or retirement from a law partnership
or professional association, (ii) retirement plans and similar arrangements, (iii) a sale of tangible
assets of a law practice, or (iv) the transfers of legal representation between lawyers when such
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transfers are unrelated to the sale of a practice. This Rule governs the sale of an entire law
practice upon retirement, which is defined in paragraph (a) as the cessation of the private practice
of law in a given geographic area. Rule 5.4(a)(2) provides for the compensation of a lawyer who
undertakes to complete one or more unfinished pieces of legal business of a deceased lawyer.
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RULE 1.18:
DUTIES TO PROSPECTIVE CLIENTS
(a)
A person who discusses with a lawyer the possibility of forming a clientlawyer relationship with respect to a matter is a “prospective client.”
(b)
Even when no client-lawyer relationship ensues, a lawyer who has had
discussions with a prospective client shall not use or reveal information learned in the
consultation, except as Rule 1.9 would permit with respect to information of a former
client.
(c)
A lawyer subject to paragraph (b) shall not represent a client with interests
materially adverse to those of a prospective client in the same or a substantially related
matter if the lawyer received information from the prospective client that could be
significantly harmful to that person in the matter, except as provided in paragraph (d). If a
lawyer is disqualified from representation under this paragraph, no lawyer in a firm with
which that lawyer is associated may knowingly undertake or continue representation in
such a matter, except as provided in paragraph (d).
(d)
When the lawyer has received disqualifying information as defined in
paragraph (c), representation is permissible if:
(1)
both the affected client and the prospective client have given informed
consent, confirmed in writing; or
(2)
the lawyer who received the information took reasonable measures to
avoid exposure to more disqualifying information than was reasonably necessary to
determine whether to represent the prospective client; and
(i)
the firm acts promptly and reasonably to notify, as
appropriate, lawyers and nonlawyer personnel within the firm that the
personally disqualified lawyer is prohibited from participating in the
representation of the current client;
(ii)
the firm implements effective screening procedures to prevent
the flow of information about the matter between the disqualified lawyer and
the others in the firm;
(iii)
the disqualified lawyer is apportioned no part of the fee
therefrom; and
(iv)

written notice is promptly given to the prospective client; and

(3)
a reasonable lawyer would conclude that the law firm will be able to
provide competent and diligent representation in the matter.
(e)

A person who:
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(1)
communicates information unilaterally to a lawyer, without any
reasonable expectation that the lawyer is willing to discuss the possibility of forming
a client-lawyer relationship; or
(2)
communicates with a lawyer for the purpose of disqualifying the
lawyer from handling a materially adverse representation on the same or a
substantially related matter, is not a prospective client within the meaning of
paragraph (a).
Comment
[1]
Prospective clients, like current clients, may disclose information to a lawyer,
place documents or other property in the lawyer’s custody, or rely on the lawyer’s advice. A
lawyer’s discussions with a prospective client usually are limited in time and depth and leave
both the prospective client and the lawyer free (and sometimes required) to proceed no further.
Prospective clients should therefore receive some, but not all, of the protection afforded clients.
[2]
Not all persons who communicate information to a lawyer are entitled to
protection under this Rule. As provided in paragraph (e), a person who communicates
information unilaterally to a lawyer, without any reasonable expectation that the lawyer is
willing to discuss the possibility of forming a client-lawyer relationship, is not a “prospective
client” within the meaning of paragraph (a). Similarly, a person who communicates with a
lawyer for the purpose of disqualifying the lawyer from handling a materially adverse
representation on the same or a substantially related matter is not entitled to the protection of this
Rule. A lawyer may not encourage or induce a person to communicate with a lawyer or lawyers
for that improper purpose. See Rules 3.1(b)(2), 4.4, 8.4(a).
[3]
It is often necessary for a prospective client to reveal information to the lawyer
during an initial consultation prior to the decision about formation of a client-lawyer relationship.
The lawyer often must learn such information to determine whether there is a conflict of interest
with an existing client and whether the matter is one that the lawyer is willing to undertake.
Paragraph (b) prohibits the lawyer from using or revealing that information, except as permitted
by Rule 1.9, even if the client or lawyer decides not to proceed with the representation. The duty
exists regardless of how brief the initial conference may be.
[4]
In order to avoid acquiring disqualifying information from a prospective client, a
lawyer considering whether to undertake a new matter should limit the initial interview to only
such information as reasonably appears necessary for that purpose. Where the information
indicates that a conflict of interest or other reason for non-representation exists, the lawyer
should so inform the prospective client or decline the representation. If the prospective client
wishes to retain the lawyer, and if consent is possible under Rule 1.7 or Rule 1.9, then consent
from all affected current or former clients must be obtained before accepting the representation.
The representation must be declined if the lawyer will be unable to provide competent, diligent
and adequate representation to the affected current and former clients and the prospective client.
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[5]
A lawyer may condition conversations with a prospective client on the person’s
informed consent that no information disclosed during the consultation will prohibit the lawyer
from representing a different client in the matter. See Rule 1.0(j) for the definition of “informed
consent,” and with regard to the effectiveness of an advance waiver see Rule 1.7, Comments
[22]-[22A] and Rule 1.9, Comment [9]. If permitted by law and if the agreement expressly so
provides, the prospective client may also consent to the lawyer’s subsequent use of information
received from the prospective client.
[6]
Under paragraph (c), even in the absence of an agreement the lawyer is not
prohibited from representing a client with interests adverse to those of the prospective client in
the same or a substantially related matter unless the lawyer has received from the prospective
client information that could be significantly harmful if used in that matter.
[7]
Under paragraph (c), the prohibition in this Rule is imputed to other lawyers as
provided in Rule 1.10, but, under paragraph (d)(1), imputation may be avoided if the lawyer
obtains the informed consent, confirmed in writing, of both the prospective and affected clients.
In the alternative, imputation may be avoided if the conditions of paragraph (d)(2) are met and
all disqualified lawyers are timely screened, and written notice is promptly given to the
prospective client. See Rule 1.10. Paragraph (d)(2)(i) does not prohibit the screened lawyer
from receiving a salary or partnership share established by prior independent agreement, but that
lawyer may not receive compensation directly related to the matter in which the lawyer is
disqualified. Before proceeding under paragraph (d)(1) or paragraph (d)(2), however, a lawyer
must be mindful of the requirement of paragraph (d)(3) that “a reasonable lawyer would
conclude that the law firm will be able to provide competent and diligent representation in the
matter.”
[7A] Paragraph (d)(2) sets out the basic procedural requirements that a law firm must
satisfy to ensure that a personally disqualified lawyer is effectively screened from participation
in the matter. This Rule requires that the firm promptly: (i) notify, as appropriate, lawyers and
relevant nonlawyer personnel within the firm that the personally disqualified lawyer is prohibited
from participating in the representation of the current client, and (ii) implement effective
screening procedures to prevent the flow of information about the matter between the personally
disqualified lawyer and others in the firm.
[7B] A firm seeking to avoid disqualification under this Rule should also consider its
ability to implement, maintain, and monitor the screening procedures permitted by paragraph
(d)(2) before undertaking or continuing the representation. In deciding whether the screening
procedures permitted by this Rule will be effective to avoid imputed disqualification, a firm
should consider a number of factors, including how the size, practices and organization of the
firm will affect the likelihood that any confidential information acquired about the matter by the
personally disqualified lawyer can be protected. If the firm is large and is organized into
separate departments, or maintains offices in multiple locations, or for any reason the structure of
the firm facilitates preventing the sharing of information with lawyers not participating in the
particular matter, it is more likely that the requirements of this Rule can be met and imputed
disqualification avoided. Although a large firm will find it easier to maintain effective screening,
lack of timeliness in instituting, or lack of vigilance in maintaining, the procedures required by
this Rule may make those procedures ineffective in avoiding imputed disqualification. If a
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personally disqualified lawyer is working on other matters with lawyers who are participating in
a matter requiring screening, it may be impossible to maintain effective screening procedures.
The size of the firm may be considered as one of the factors affecting the firm’s ability to
institute and maintain effective screening procedures, but it is not a dispositive factor. A small
firm may need to exercise special care and vigilance to maintain effective screening but, if
appropriate precautions are taken, small firms can satisfy the requirements of paragraph (d)(2).
[7C] In order to prevent any other lawyer in the firm from acquiring confidential
information about the matter from the disqualified lawyer, it is essential that notification be
given and screening procedures implemented promptly. If any lawyer in the firm acquires
confidential information about the matter from the disqualified lawyer, the requirements of this
Rule cannot be met, and any subsequent efforts to institute or maintain screening will not be
effective in avoiding the firm’s disqualification. Other factors may affect the likelihood that
screening procedures will be effective in preventing the flow of confidential information between
the disqualified lawyer and other lawyers in the firm in a given matter.
[8]
Notice under paragraph (d)(2), including a general description of the subject
matter about which the lawyer was consulted and of the screening procedures employed,
generally should be given as soon as practicable after the need for screening becomes apparent.
[9]
For the duty of competence of a lawyer who gives assistance on the merits of a
matter to a prospective client, see Rule 1.1. For a lawyer’s duties when a prospective client
entrusts valuables or papers to the lawyer’s care, see Rule 1.15.
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RULE 2.1:
ADVISOR
In representing a client, a lawyer shall exercise independent professional judgment
and render candid advice. In rendering advice, a lawyer may refer not only to law but to
other considerations such as moral, economic, social, psychological, and political factors
that may be relevant to the client’s situation.
Comment
Scope of Advice
[1]
A client is entitled to straightforward advice expressing the lawyer’s honest
assessment. Legal advice often involves unpleasant facts and alternatives that a client may be
disinclined to confront. In presenting advice, a lawyer endeavors to sustain the client’s morale
and may put advice in as acceptable a form as honesty permits. Nevertheless, a lawyer should
not be deterred from giving candid advice by the prospect that the advice will be unpalatable to
the client.
[2]
Advice couched in narrow legal terms may be of little value to a client, especially
where practical considerations, such as cost or effects on other people, are predominant. Purely
technical legal advice, therefore, can sometimes be inadequate. It is proper for a lawyer to refer
to relevant moral and ethical considerations in giving advice. Although a lawyer is not a moral
advisor as such, moral and ethical considerations impinge upon most legal questions and may
decisively influence how the law will be applied.
[3]
A client may expressly or impliedly ask the lawyer for purely technical advice.
When such a request is made by a client experienced in legal matters, the lawyer may accept it at
face value. When such a request is made by a client inexperienced in legal matters, however, the
lawyer’s responsibilities as advisor may include the responsibility to indicate that more may be
involved than strictly legal considerations. For the allocation of responsibility in decision
making between lawyer and client, see Rule 1.2.
[4]
Matters that go beyond strictly legal questions may also be in the domain of
another profession. Family matters can involve problems within the professional competence of
psychiatry, clinical psychology or social work; business matters can involve problems within the
competence of the accounting profession or of financial or public relations specialists. Where
consultation with a professional in another field is itself something a competent lawyer would
recommend, the lawyer should make such a recommendation. At the same time, a lawyer’s
advice at its best often consists of recommending a course of action in the face of conflicting
recommendations of experts.
Offering Advice
[5]
In general, a lawyer is not expected to give advice until asked by the client.
However, when a lawyer knows that a client proposes a course of action that is likely to result in
substantial adverse legal consequences to the client, the lawyer’s duty to the client under Rule
1.4 may require that the lawyer offer advice if the client’s course of action is related to the
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representation. Similarly, when a matter is likely to involve litigation, it may be advisable under
Rule 1.4 to inform the client of forms of dispute resolution that might constitute reasonable
alternatives to litigation. A lawyer ordinarily has no duty to initiate investigation of a client’s
affairs or to give advice that the client has indicated is unwanted, but a lawyer may initiate
advice to a client when doing so appears to be in the client’s interest.
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RULE 2.2:
[RESERVED]
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RULE 2.3:
EVALUATION FOR USE BY THIRD PERSONS
(a)
A lawyer may provide an evaluation of a matter affecting a client for the use
of someone other than the client if the lawyer reasonably believes that making the
evaluation is compatible with other aspects of the lawyer’s relationship with the client.
(b)
When the lawyer knows or reasonably should know that the evaluation is
likely to affect the client’s interests materially and adversely, the lawyer shall not provide
the evaluation unless the client gives informed consent.
(c)
Unless disclosure is authorized in connection with a report of an evaluation,
information relating to the evaluation is protected by Rule 1.6.
Comment
Definition
[1]
An evaluation may be performed at the client’s direction or if the lawyer
reasonably believes that making the evaluation is compatible with other aspects of the lawyer’s
relationship with the client. Such an evaluation may be for the primary purpose of establishing
information for the benefit of third parties: for example, an opinion concerning the title of
property rendered at the behest of a vendor for the information of a prospective purchaser, or at
the behest of a borrower for the information of a prospective lender. In some situations, the
evaluation may be required by a government agency: for example, an opinion concerning the
legality of securities registered for sale under the securities laws. In other instances, the
evaluation may be required by a third person, such as a purchaser of a business, or of intellectual
property or a similar asset.
[2]
A legal evaluation should be distinguished from an investigation of a person with
whom the lawyer does not have a client-lawyer relationship. For example, a lawyer retained by a
purchaser to analyze a vendor’s title to property does not have a client-lawyer relationship with
the vendor. So also, an investigation into a person’s affairs by a government lawyer or by
special counsel employed by the government is not an “evaluation” as that term is used in this
Rule. The question is whether the lawyer is retained by the person whose affairs are being
examined. When the lawyer is retained by that person, the general rules concerning loyalty to a
client and preservation of confidences apply, which is not the case if the lawyer is retained by
someone else. For this reason, it is essential to identify the person by whom the lawyer is
retained. This should be made clear not only to the person under examination, but also to others
to whom the results are to be made available.
Duties Owed to Third Person and Client
[3]
When the evaluation is intended for the information or use of a third person, a
legal duty to that person may or may not arise. That legal question is beyond the scope of this
Rule. However, because such an evaluation involves a departure from the normal client-lawyer
relationship, careful analysis of the situation is required. The lawyer must be satisfied as a
matter of professional judgment that making the evaluation is compatible with other functions
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undertaken on behalf of the client. For example, if the lawyer is acting as advocate in defending
the client against charges of fraud, it would normally be incompatible with that responsibility for
the lawyer to perform an evaluation for others concerning the same or a related transaction.
Assuming no such impediment is apparent, however, the lawyer should advise the client of the
implications of the evaluation, particularly the lawyer’s responsibilities to third persons and the
duty to disseminate the findings.
Access to and Disclosure of Information
[4]
The quality of an evaluation depends on the freedom and extent of the investigation upon
which it is based. Ordinarily a lawyer should have whatever latitude of investigation seems
necessary as a matter of professional judgment. Under some circumstances, however, the terms
of the evaluation may be limited. For example, certain issues or sources may be categorically
excluded, or the scope of the search may be limited by time constraints or the non-cooperation of
persons having relevant information. Any such limitations that are material to the evaluation
should be described in the report. If, after a lawyer has commenced an evaluation, the client
refuses to comply with the terms upon which it was understood the evaluation was to have been
made, the lawyer’s obligations are determined by law having reference to the terms of the
client’s agreement and the surrounding circumstances. In no circumstances is the lawyer
permitted knowingly to make a false statement of fact or law in providing an evaluation under
this Rule. See Rule 4.1. A knowing omission of information that must be disclosed to make
statements in the evaluation not false or misleading may violate this Rule.
Obtaining Client’s Informed Consent
[5]
Information relating to an evaluation is protected by Rule 1.6. In many situations,
providing an evaluation to a third party poses no significant risk to the client; thus, the lawyer
may be impliedly authorized to disclose information to carry out the representation, if the
disclosures (i) advance the best interests of the client and (ii) are either reasonable under the
circumstances or customary in the professional community. See Rule 1.6(a)(2). Where,
however, it is reasonably likely that providing the evaluation will affect the client’s interests
materially and adversely, the lawyer must first obtain the client’s consent after the lawyer has
consulted with the client and the client has been adequately informed concerning the conditions
of the evaluation, the nature of the information to be disclosed and important possible effects on
the client’s interests. See Rules 1.0(j), 1.6(a).
Financial Auditors’ Requests for Information
[6]
When a question is raised by the client’s financial auditor concerning the legal
situation of a client, and the question is referred to the lawyer, the lawyer’s response may be
made in accordance with procedures recognized in the legal profession. Such a procedure is set
forth in the American Bar Association Statement of Policy Regarding Lawyers’ Responses to
Auditors’ Requests for Information, adopted in 1975.
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RULE 2.4:
LAWYER SERVING AS THIRD-PARTY NEUTRAL
(a)
A lawyer serves as a “third-party neutral” when the lawyer assists two or
more persons who are not clients of the lawyer to reach a resolution of a dispute or other
matter that has arisen between them. Service as a third-party neutral may include service
as an arbitrator, a mediator or in such other capacity as will enable the lawyer to assist the
parties to resolve the matter.
(b)
A lawyer serving as a third-party neutral shall inform unrepresented parties
that the lawyer is not representing them. When the lawyer knows or reasonably should
know that a party does not understand the lawyer’s role in the matter, the lawyer shall
explain the difference between the lawyer’s role as a third-party neutral and a lawyer’s
role as one who represents a client.
Comment
[1]
Alternative dispute resolution has become a substantial part of the civil justice
system. In addition to representing clients in dispute-resolution processes, lawyers often serve as
third-party neutrals. A “third-party neutral” is a person such as a mediator, arbitrator, conciliator
or evaluator or a person serving in another capacity that assists the parties, represented or
unrepresented, in the resolution of a dispute or in the arrangement of a transaction. Whether a
third-party neutral serves primarily as a facilitator, evaluator or decision maker depends on the
particular process that is either selected by the parties or mandated by a court.
[2]
The role of a third-party neutral is not unique to lawyers although, in some courtconnected contexts, only lawyers are permitted to serve in this role or to handle certain types of
cases. In performing this role, the lawyer may be subject to court rules or other law that applies
either to third-party neutrals generally or to lawyers serving as third-party neutrals. Lawyerneutrals may also be subject to various codes of ethics, such as the Code of Ethics for Arbitration
in Commercial Disputes prepared by a joint committee of the American Bar Association and the
American Arbitration Association or the Model Standards of Conduct for Mediators jointly
prepared by the American Bar Association, the American Arbitration Association and the
Society of Professionals in Dispute Resolution.
[3]
Unlike nonlawyers who serve as third-party neutrals, lawyers serving in this role
may experience unique problems as a result of differences between the role of a third-party
neutral and a lawyer’s service as a client representative. The potential for confusion is
significant when the parties are unrepresented in the process. Thus, paragraph (b) requires a
lawyer-neutral to inform unrepresented parties that the lawyer is not representing them. For some
parties, particularly parties who frequently use dispute-resolution processes, this information will
be sufficient. For others, particularly those who are using the process for the first time, more
information will be required. Where appropriate, the lawyer should inform unrepresented parties
of the important differences between the lawyer’s role as a third-party neutral and as a client
representative, including the inapplicability of the attorney-client evidentiary privilege. The
extent of disclosure required under this paragraph will depend on the particular parties involved
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and the subject matter of the proceeding, as well as the particular features of the disputeresolution process selected.
[4]
A lawyer who serves as a third-party neutral may be asked subsequently to serve
as a lawyer representing a client in the same matter. The conflicts of interest that arise for both
the lawyer and the lawyer’s law firm are addressed in Rule 1.12.
[5]
Lawyers who represent clients in alternative dispute-resolution processes are
governed by the Rules of Professional Conduct. When the dispute-resolution process takes place
before a tribunal, as in binding arbitration (see Rule 1.0(w)), the lawyer’s duty of candor is
governed by Rule 3.3. Otherwise, the lawyer’s duty of candor toward both the third-party
neutral and other parties is governed by Rule 4.1.
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RULE 3.1:
NON-MERITORIOUS CLAIMS AND CONTENTIONS
(a)
A lawyer shall not bring or defend a proceeding, or assert or controvert an
issue therein, unless there is a basis in law and fact for doing so that is not frivolous. A
lawyer for the defendant in a criminal proceeding or for the respondent in a proceeding
that could result in incarceration may nevertheless so defend the proceeding as to require
that every element of the case be established.
(b)

A lawyer’s conduct is “frivolous” for purposes of this Rule if:

(1)
the lawyer knowingly advances a claim or defense that is unwarranted
under existing law, except that the lawyer may advance such claim or defense if it
can be supported by good faith argument for an extension, modification, or reversal
of existing law;
(2)
the conduct has no reasonable purpose other than to delay or prolong
the resolution of litigation, in violation of Rule 3.2, or serves merely to harass or
maliciously injure another; or
(3)

the lawyer knowingly asserts material factual statements that are

false.
Comment
[1]
The advocate has a duty to use legal procedure for the fullest benefit of the
client’s cause, but also a duty not to abuse legal procedure. The law, both procedural and
substantive, establishes the limits within which an advocate may proceed. However, the law is
not always clear and is never static. Accordingly, in determining the proper scope of advocacy,
account must be taken of the law’s ambiguities and potential for change.
[2]
The filing of a claim or defense or similar action taken for a client is not frivolous
merely because the facts have not first been fully substantiated or because the lawyer expects to
develop vital evidence only by discovery. Lawyers are required, however, to inform themselves
about the facts of their clients’ cases and the applicable law, and determine that they can make
good-faith arguments in support of their clients’ positions. Such action is not frivolous even
though the lawyer believes that the client’s position ultimately will not prevail. The action is
frivolous, however, if the action has no reasonable purpose other than to harass or maliciously
injure a person, or if the lawyer is unable either to make a good-faith argument on the merits of
the action taken or to support the action taken by a good-faith argument for an extension,
modification or reversal of existing law (which includes the establishment of new judge-made
law). The term “knowingly,” which is used in Rule 3.1(b)(1) and (b)(3), is defined in Rule
1.0(k).
[3]
The lawyer’s obligations under this Rule are subordinate to federal or state
constitutional law that entitles a defendant in a criminal matter to the assistance of counsel in
presenting a claim or contention that otherwise would be prohibited by this Rule.
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RULE 3.2:
DELAY OF LITIGATION
In representing a client, a lawyer shall not use means that have no substantial
purpose other than to delay or prolong the proceeding or to cause needless expense.
Comment
[1]
Dilatory practices bring the administration of justice into disrepute. Such tactics
are prohibited if their only substantial purpose is to frustrate an opposing party’s attempt to
obtain rightful redress or repose. It is not a justification that such tactics are often tolerated by
the bench and bar. The question is whether a competent lawyer acting in good faith would
regard the course of action as having some substantial purpose other than delay or needless
expense. Seeking or realizing financial or other benefit from otherwise improper delay in
litigation is not a legitimate interest of the client.
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RULE 3.3:
CONDUCT BEFORE A TRIBUNAL
(a)

A lawyer shall not knowingly:

(1)
make a false statement of fact or law to a tribunal or fail to correct a
false statement of material fact or law previously made to the tribunal by the
lawyer;
(2)
fail to disclose to the tribunal controlling legal authority known to the
lawyer to be directly adverse to the position of the client and not disclosed by
opposing counsel; or
(3)
offer or use evidence that the lawyer knows to be false. If a lawyer,
the lawyer’s client, or a witness called by the lawyer has offered material evidence
and the lawyer comes to know of its falsity, the lawyer shall take reasonable
remedial measures, including, if necessary, disclosure to the tribunal. A lawyer may
refuse to offer evidence, other than the testimony of a defendant in a criminal
matter, that the lawyer reasonably believes is false.
(b)
A lawyer who represents a client before a tribunal and who knows that a
person intends to engage, is engaging or has engaged in criminal or fraudulent conduct
related to the proceeding shall take reasonable remedial measures, including, if necessary,
disclosure to the tribunal.
(c)
The duties stated in paragraphs (a) and (b) apply even if compliance requires
disclosure of information otherwise protected by Rule 1.6.
(d)
In an ex parte proceeding, a lawyer shall inform the tribunal of all material
facts known to the lawyer that will enable the tribunal to make an informed decision,
whether or not the facts are adverse.
(e)
In presenting a matter to a tribunal, a lawyer shall disclose, unless privileged
or irrelevant, the identities of the clients the lawyer represents and of the persons who
employed the lawyer.
(f)

In appearing as a lawyer before a tribunal, a lawyer shall not:

(1)
fail to comply with known local customs of courtesy or practice of the
bar or a particular tribunal without giving to opposing counsel timely notice of the
intent not to comply;
(2)

engage in undignified or discourteous conduct;
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(3)
intentionally or habitually violate any established rule of procedure or
of evidence; or
(4)

engage in conduct intended to disrupt the tribunal.

Comment
[1]
This Rule governs the conduct of a lawyer who is representing a client in the
proceedings of a tribunal. See Rule 1.0(w) for the definition of “tribunal.” It also applies when
the lawyer is representing a client in an ancillary proceeding conducted pursuant to the tribunal’s
adjudicative authority, such as a deposition. Thus, for example, paragraph (a)(3) requires a
lawyer to take reasonable remedial measures if the lawyer comes to know that a client has
offered false evidence in a deposition.
[2]
This Rule sets forth the special duties of lawyers as officers of the court to avoid
conduct that undermines the integrity of the adjudicative process. A lawyer acting as an
advocate in an adjudicative proceeding has an obligation to present the client’s case with
persuasive force. Performance of that duty while maintaining confidences of the client, however,
is qualified by the advocate’s duty of candor to the tribunal. Consequently, although a lawyer in
an adversary proceeding is not required to present an impartial exposition of the law and may not
vouch for the evidence submitted in a cause, the lawyer must not allow the tribunal to be misled
by false statements of law or fact or by evidence that the lawyer knows to be false.
Representations by a Lawyer
[3]
An advocate is responsible for pleadings and other documents prepared for
litigation, but is usually not required to have personal knowledge of matters asserted therein
because litigation documents ordinarily present assertions by the client or by someone on the
client’s behalf and not assertions by the lawyer. Compare Rule 3.1. However, an assertion
purporting to be based on the lawyer’s own knowledge, as in an affidavit or declaration by the
lawyer or in a statement in open court, may properly be made only when the lawyer knows the
assertion is true or believes it to be true on the basis of a reasonably diligent inquiry. There are
circumstances where failure to make a disclosure is the equivalent of an affirmative
misrepresentation. The obligation prescribed in Rule 1.2(d) not to counsel a client to commit or
assist the client in committing a fraud applies in litigation. See also Rule 8.4(b), Comments [2][3].
Legal Argument
[4]
Although a lawyer is not required to make a disinterested exposition of the law,
legal argument based on a knowingly false representation of law constitutes dishonesty toward
the tribunal. Paragraph (a)(2) requires an advocate to disclose directly adverse and controlling
legal authority that is known to the lawyer and that has not been disclosed by the opposing party.
A tribunal that is fully informed on the applicable law is better able to make a fair and accurate
determination of the matter before it.
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Offering or Using False Evidence
[5]
Paragraph (a)(3) requires that the lawyer refuse to offer or use evidence that the
lawyer knows to be false, regardless of the client’s wishes. This duty is premised on the
lawyer’s obligation as an officer of the court to prevent the trier of fact from being misled by
false evidence. A lawyer does not violate this Rule if the lawyer offers the evidence for the
purpose of establishing its falsity.
[6]
If a lawyer knows that the client intends to testify falsely or wants the lawyer to
introduce or use false evidence, the lawyer should seek to persuade the client that the evidence
should not be offered. If the persuasion is ineffective and the lawyer continues to represent the
client, the lawyer must refuse to offer the false evidence. If only a portion of a witness’s
testimony will be false, the lawyer may call the witness to testify but may not (i) elicit or
otherwise permit the witness to present testimony that the lawyer knows is false or (ii) base
arguments to the trier of fact on evidence known to be false.
[6A] The duties stated in paragraphs (a) and (b) – including the prohibitions against
offering and using false evidence – apply to all lawyers, including lawyers for plaintiffs and
defendants in civil matters, and to both prosecutors and defense counsel in criminal cases. In
criminal matters, therefore, Rule 3.3(a)(3) requires a prosecutor to refrain from offering or using
false evidence, and to take reasonable remedial measures to correct any false evidence that the
government has already offered. For example, when a prosecutor comes to know that a
prosecution witness has testified falsely, the prosecutor should either recall the witness to give
truthful testimony or should inform the tribunal about the false evidence. At the sentencing
stage, a prosecutor should correct any material errors in a presentence report. In addition,
prosecutors are subject to special duties and prohibitions that are set out in Rule 3.8.
[7]
If a criminal defendant insists on testifying and the lawyer knows that the
testimony will be false, the lawyer may have the option of offering the testimony in a narrative
form, though this option may require advance notice to the court or court approval. The lawyer’s
ethical duties under paragraphs (a) and (b) may be qualified by judicial decisions interpreting the
constitutional rights to due process and to counsel in criminal cases. The obligation of the
advocate under the Rules of Professional Conduct is subordinate to such requirements.
[8]
The prohibition against offering or using false evidence applies only if the lawyer
knows that the evidence is false. A lawyer’s reasonable belief that evidence is false does not
preclude its presentation to the trier of fact. A lawyer’s knowledge that evidence is false,
however, can be inferred from the circumstances. See Rule 1.0(k) for the definition of
“knowledge.” Thus, although a lawyer should resolve doubts about the veracity of testimony or
other evidence in favor of the client, the lawyer cannot ignore an obvious falsehood.
[9]
Although paragraph (a)(3) prohibits a lawyer from offering or using evidence the
lawyer knows to be false, it permits the lawyer to refuse to offer testimony or other proof that the
lawyer reasonably believes to be false. Offering such proof may impair the integrity of an
adjudicatory proceeding. Because of the special protections historically provided criminal
defendants, however, this Rule does not permit a lawyer to refuse to offer the testimony of a
criminal defense client where the lawyer reasonably believes, but does not know, that the
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testimony will be false. Unless the lawyer knows the testimony will be false, the lawyer must
honor the criminal defendant’s decision to testify.
Remedial Measures
[10] A lawyer who has offered or used material evidence in the belief that it was true
may subsequently come to know that the evidence is false. Or, a lawyer may be surprised when
the lawyer’s client or another witness called by the lawyer offers testimony the lawyer knows to
be false, either during the lawyer’s direct examination or in response to cross-examination by the
opposing lawyer. In such situations, or if the lawyer knows of the falsity of testimony elicited
from the client during a deposition, the lawyer must take reasonable remedial measures. The
advocate’s proper course is to remonstrate with the client confidentially, advise the client of the
lawyer’s duty of candor to the tribunal, and seek the client’s cooperation with respect to the
withdrawal or correction of the false statements or evidence. If that fails, the advocate must take
further remedial action. If withdrawal from the representation is not permitted or will not undo
the effect of the false evidence, the advocate must make such disclosure to the tribunal as is
reasonably necessary to remedy the situation, even if doing so requires the lawyer to reveal
confidential information that otherwise would be protected by Rule 1.6. It is for the tribunal then
to determine what should be done, such as making a statement about the matter to the trier of
fact, ordering a mistrial, taking other appropriate steps or doing nothing.
[11] The disclosure of a client’s false testimony can result in grave consequences to
the client, including not only a sense of betrayal but also loss of the case and perhaps a
prosecution for perjury. But the alternative is for the lawyer to cooperate in deceiving the court,
thereby subverting the truth-finding process, which the adversary system is designed to
implement. See Rule 1.2(d). Furthermore, unless it is clearly understood that the lawyer will act
upon the duty to disclose the existence of false evidence, the client can simply reject the lawyer’s
advice to reveal the false evidence and insist that the lawyer keep silent. The client could
therefore in effect coerce the lawyer into being a party to a fraud on the court.
Preserving Integrity of the Adjudicative Process
[12] Lawyers have a special obligation as officers of the court to protect a tribunal
against criminal or fraudulent conduct that undermines the integrity of the adjudicative process.
Accordingly, paragraph (b) requires a lawyer who represents a client in an adjudicative
proceeding to take reasonable remedial measures, including disclosure if necessary, whenever
the lawyer knows that a person, including the lawyer’s client, intends to engage, is engaging or
has engaged in criminal or fraudulent conduct related to the proceeding. Such conduct includes,
among other things, bribing, intimidating or otherwise unlawfully communicating with a witness,
juror, court official or other participant in the proceeding; unlawfully destroying or concealing
documents or other evidence related to the proceeding; and failing to disclose information to the
tribunal when required by law to do so. For example, under some circumstances a person’s
omission of a material fact may constitute a crime or fraud on the tribunal.
[12A] A lawyer’s duty to take reasonable remedial measures under paragraph (b) does
not apply to another lawyer who is retained to represent a person in an investigation or
proceeding concerning that person’s conduct in the prior proceeding.
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[13] Judicial hearings ought to be conducted through dignified and orderly procedures
designed to protect the rights of all parties. A lawyer should not engage in conduct that offends
the dignity and decorum of proceedings or that is intended to disrupt the tribunal. While
maintaining independence, a lawyer should be respectful and courteous in relations with a judge
or hearing officer before whom the lawyer appears. In adversary proceedings, ill feeling may
exist between clients, but such ill feeling should not influence a lawyer’s conduct, attitude, and
demeanor toward opposing lawyers. A lawyer should not make unfair or derogatory personal
reference to opposing counsel. Haranguing and offensive tactics by lawyers interfere with the
orderly administration of justice and have no proper place in our legal system.
Ex Parte Proceedings
[14] Ordinarily, an advocate has the limited responsibility of presenting one side of the
matters that a tribunal should consider in reaching a decision; the opposing position is expected
to be presented by the adverse party. However, in any ex parte proceeding, such as an
application for a temporary restraining order, there may be no presentation by opposing
advocates. The object of an ex parte proceeding is nevertheless to yield a substantially just
result. The judge has an affirmative responsibility to accord the opposing party, if absent, just
consideration. The lawyer for the represented party has the correlative duty to make disclosures
of material facts known to the lawyer that the lawyer reasonably believes are necessary to an
informed decision.
Withdrawal
[15] A lawyer’s compliance with the duty of candor imposed by this Rule does not
automatically require that the lawyer withdraw from the representation of a client whose interests
will be or have been adversely affected by the lawyer’s disclosure. The lawyer, however, may
be required by Rule 1.16(d) to seek permission of the tribunal to withdraw if the lawyer’s
compliance with this Rule’s duty of candor results in such an extreme deterioration of the clientlawyer relationship that the lawyer can no longer competently represent the client. See also Rule
1.16(c) for the circumstances in which a lawyer will be permitted to seek a tribunal’s permission
to withdraw. In connection with a request for permission to withdraw that is premised on a
client’s misconduct, a lawyer may reveal information relating to the representation only to the
extent reasonably necessary to comply with this Rule or as otherwise permitted by Rule 1.6.
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RULE 3.4:
FAIRNESS TO OPPOSING PARTY AND COUNSEL
A lawyer shall not:
(a)
(1)
suppress any evidence that the lawyer or the client has a legal
obligation to reveal or produce;
(2)
advise or cause a person to hide or leave the jurisdiction of a tribunal
for the purpose of making the person unavailable as a witness therein;
(3)
conceal or knowingly fail to disclose that which the lawyer is required
by law to reveal;
(4)

knowingly use perjured testimony or false evidence;

(5)
participate in the creation or preservation of evidence when the
lawyer knows or it is obvious that the evidence is false; or
(6)

knowingly engage in other illegal conduct or conduct contrary to these

Rules;
(b)
offer an inducement to a witness that is prohibited by law or pay, offer to pay
or acquiesce in the payment of compensation to a witness contingent upon the content of
the witness’s testimony or the outcome of the matter. A lawyer may advance, guarantee or
acquiesce in the payment of:
(1)
reasonable compensation to a witness for the loss of time in attending,
testifying, preparing to testify or otherwise assisting counsel, and reasonable related
expenses; or
(2)
a reasonable fee for the professional services of an expert witness and
reasonable related expenses;
(c)
disregard or advise the client to disregard a standing rule of a tribunal or a
ruling of a tribunal made in the course of a proceeding, but the lawyer may take
appropriate steps in good faith to test the validity of such rule or ruling;
(d)

in appearing before a tribunal on behalf of a client:

(1) state or allude to any matter that the lawyer does not reasonably believe is
relevant or that will not be supported by admissible evidence;
(2)
witness;

assert personal knowledge of facts in issue except when testifying as a

(3)

assert a personal opinion as to the justness of a cause, the credibility
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of a witness, the culpability of a civil litigant or the guilt or innocence of an accused
but the lawyer may argue, upon analysis of the evidence, for any position or
conclusion with respect to the matters stated herein; or
(4)
ask any question that the lawyer has no reasonable basis to believe is
relevant to the case and that is intended to degrade a witness or other person; or
(e)
present, participate in presenting, or threaten to present criminal charges
solely to obtain an advantage in a civil matter.
Comment
[1]
The procedure of the adversary system contemplates that the evidence in a case is
to be marshaled competitively by the contending parties. Fair competition in the adversary
system is secured by prohibitions against destruction or concealment of evidence, improperly
influencing witnesses, obstructionist tactics in discovery procedure, and the like. The Rule
applies to any conduct that falls within its general terms (for example, “obstruct another party’s
access to evidence”) that is a crime, an intentional tort or prohibited by rules or a ruling of a
tribunal. An example is “advis[ing] or caus[ing] a person to hide or leave the jurisdiction of a
tribunal for the purpose of making the person unavailable as a witness therein.”
[2]
Documents and other evidence are often essential to establish a claim or defense.
Subject to evidentiary privileges, the right of an opposing party, including the government, to
obtain evidence through discovery or subpoena is an important procedural right. The exercise of
that right can be frustrated if relevant material is altered, concealed or destroyed. Paragraph (a)
protects that right. Evidence that has been properly requested must be produced unless there is a
good-faith basis for not doing so. Applicable state and federal law may make it an offense to
destroy material for the purpose of impairing its availability in a pending or reasonably
foreseeable proceeding, even though no specific request to reveal or produce evidence has been
made. Paragraph (a) applies to evidentiary material generally, including computerized
information.
[2A] Falsifying evidence, dealt with in paragraph (a), is also generally a criminal
offense. Of additional relevance is Rule 3.3(a)(3), dealing with use of false evidence in a
proceeding before a tribunal. Applicable law may permit a lawyer to take temporary possession
of physical evidence of client crimes for the purpose of conducting a limited examination that
will not alter or destroy material characteristics of the evidence. In such a case, applicable law
may require the lawyer to turn the evidence over to the police or other prosecuting authority,
depending on the circumstances.
[3]
Paragraph (b) applies generally to any inducement to a witness that is prohibited
by law. It is not improper to pay a witness’s reasonable expenses or to compensate an expert
witness on terms permitted by law. However, any fee contingent upon the content of a witness’
testimony or the outcome of the case is prohibited.
[3A] Paragraph (d) deals with improper statements relating to the merits of a case when
representing a client before a tribunal: alluding to irrelevant matters, asserting personal
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knowledge of facts in issue, and asserting a personal opinion on issues to be decided by the trier
of fact. See also Rule 4.4, prohibiting the use of any means that have no substantial purpose
other than to embarrass or harm a third person. However, a lawyer may argue, upon analysis of
the evidence, for any position or conclusion supported by the record. The term “admissible
evidence” refers to evidence considered admissible in the particular context. For example,
admission of evidence in an administrative adjudication or an arbitration proceeding may be
governed by different standards than those applied in a jury trial.
[4]
In general, a lawyer is prohibited from giving legal advice to an unrepresented
person, other than the advice to secure counsel, when the interests of that person are or may have
a reasonable possibility of being in conflict with the interests of the lawyer’s client. See Rule
4.3.
[5]
The use of threats in negotiation may constitute the crime of extortion. However,
not all threats are improper. For example, if a lawyer represents a client who has been criminally
harmed by a third person (for example, a theft of property), the lawyer’s threat to report the
crime does not constitute extortion when honestly claimed in an effort to obtain restitution or
indemnification for the harm done. But extortion is committed if the threat involves conduct of
the third person unrelated to the criminal harm (for example, a threat to report tax evasion by the
third person that is unrelated to the civil dispute).
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RULE 3.5:
MAINTAINING AND PRESERVING THE IMPARTIALITY OF TRIBUNALS AND
JURORS
(a)

A lawyer shall not:

(1)
seek to or cause another person to influence a judge, official or
employee of a tribunal by means prohibited by law or give or lend anything of value
to such judge, official, or employee of a tribunal when the recipient is prohibited
from accepting the gift or loan but a lawyer may make a contribution to the
campaign fund of a candidate for judicial office in conformity with Part 100 of the
Rules of the Chief Administrator of the Courts;
(2)
in an adversarial proceeding communicate or cause another person to
do so on the lawyer’s behalf, as to the merits of the matter with a judge or official of
a tribunal or an employee thereof before whom the matter is pending, except:
(i)

in the course of official proceedings in the matter;

(ii)
in writing, if the lawyer promptly delivers a copy of the writing
to counsel for other parties and to a party who is not represented by a
lawyer;
(iii) orally, upon adequate notice to counsel for the other parties
and to any party who is not represented by a lawyer; or
(iv)
as otherwise authorized by law, or by Part 100 of the Rules of
the Chief Administrator of the Courts;
(3)
seek to or cause another person to influence a juror or prospective
juror by means prohibited by law;
(4)
communicate or cause another to communicate with a member of the
jury venire from which the jury will be selected for the trial of a case or, during the
trial of a case, with any member of the jury unless authorized to do so by law or
court order;
(5)
jury if:

communicate with a juror or prospective juror after discharge of the

(i)

the communication is prohibited by law or court order;

(ii)
the juror has made known to the lawyer a desire not to
communicate;
(iii)
the communication involves misrepresentation, coercion,
duress or harassment; or
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(iv)
the communication is an attempt to influence the juror’s
actions in future jury service; or
(6)
conduct a vexatious or harassing investigation of either a member of
the venire or a juror or, by financial support or otherwise, cause another to do so.
(b)
During the trial of a case a lawyer who is not connected therewith shall not
communicate with or cause another to communicate with a juror concerning the case.
(c)
All restrictions imposed by this Rule also apply to communications with or
investigations of members of a family of a member of the venire or a juror.
(d)
A lawyer shall reveal promptly to the court improper conduct by a member
of the venire or a juror, or by another toward a member of the venire or a juror or a
member of his or her family of which the lawyer has knowledge.
Comment
[1]
Many forms of improper influence upon a tribunal are proscribed by criminal
law. In addition, gifts and loans to judges and judicial employees, as well as contributions to
candidates for judicial election, are regulated by the New York Code of Judicial Conduct, with
which an advocate should be familiar. See New York Code of Judicial Conduct, Canon 4(D)(5),
22 N.Y.C.R.R. § 100.4(D)(5) (prohibition of a judge’s receipt of a gift, loan, etc., and
exceptions) and Canon 5(A)(5), 22 N.Y.C.R.R. § 100.5(A)(5) (concerning lawyer contributions
to the campaign committee of a candidate for judicial office). A lawyer is prohibited from aiding
a violation of such provisions. Limitations on contributions in the Election Law may also be
relevant.
[2]
Unless authorized to do so by law or court order, a lawyer is prohibited from
communicating ex parte with persons serving in a judicial capacity in an adjudicative
proceeding, such as judges, masters or jurors, or to employees who assist them, such as law
clerks. See New York Code of Judicial Conduct, Canon 3(B)(6), 22 N.Y.C.R.R. § 100.3(B)(6).
[3]
A lawyer may on occasion want to communicate with a juror or prospective juror
after the jury has been discharged. Paragraph (a)(5) permits a lawyer to do so unless the
communication is prohibited by law or a court order, but the lawyer must respect the desire of a
juror not to talk with the lawyer. The lawyer may not engage in improper conduct during the
communication.
[4]
The advocate’s function is to present evidence and argument so that the cause
may be decided according to law. Refraining from abusive or obstreperous conduct is a
corollary of the advocate’s right to speak on behalf of litigants. A lawyer may stand firm against
abuse by a judge but should avoid reciprocation; the judge’s misbehavior is no justification for
similar dereliction by an advocate. An advocate can present the cause, protect the record for
subsequent review and preserve professional integrity by patient firmness no less effectively than
by belligerence or theatrics.
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[4A] Paragraph (b) prohibits lawyers who are not connected with a case from
communicating (or causing another to communicate) with jurors concerning the case.
[4B] Paragraph (c) extends the rules concerning communications with jurors and
members of the venire to communication with family members of the jurors and venire
members.
[4C] Paragraph (d) imposes a reporting obligation on lawyers who have knowledge of
improper conduct by or toward jurors, members of the venire, or family members thereof.
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RULE 3.6:
TRIAL PUBLICITY
(a)
A lawyer who is participating in or has participated in a criminal or civil
matter shall not make an extrajudicial statement that the lawyer knows or reasonably
should know will be disseminated by means of public communication and will have a
substantial likelihood of materially prejudicing an adjudicative proceeding in the matter.
(b)
A statement ordinarily is likely to prejudice materially an adjudicative
proceeding when it refers to a civil matter triable to a jury, a criminal matter or any other
proceeding that could result in incarceration, and the statement relates to:
(1)
the character, credibility, reputation or criminal record of a party,
suspect in a criminal investigation or witness, or the identity of a witness or the
expected testimony of a party or witness;
(2)
in a criminal matter that could result in incarceration, the possibility
of a plea of guilty to the offense or the existence or contents of any confession,
admission or statement given by a defendant or suspect, or that person’s refusal or
failure to make a statement;
(3)
the performance or results of any examination or test, or the refusal
or failure of a person to submit to an examination or test, or the identity or nature
of physical evidence expected to be presented;
(4)
any opinion as to the guilt or innocence of a defendant or suspect in a
criminal matter that could result in incarceration;
(5)
information the lawyer knows or reasonably should know is likely to
be inadmissible as evidence in a trial and would, if disclosed, create a substantial
risk of prejudicing an impartial trial; or
(6)
the fact that a defendant has been charged with a crime, unless there
is included therein a statement explaining that the charge is merely an accusation
and that the defendant is presumed innocent until and unless proven guilty.
(c)
Provided that the statement complies with paragraph (a), a lawyer may state
the following without elaboration:
(1)
the claim, offense or defense and, except when prohibited by law, the
identity of the persons involved;
(2)

information contained in a public record;

(3)

that an investigation of a matter is in progress;

(4)

the scheduling or result of any step in litigation;
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(5)
a request for assistance in obtaining evidence and information
necessary thereto;
(6)
a warning of danger concerning the behavior of a person involved,
when there is reason to believe that there exists the likelihood of substantial harm to
an individual or to the public interest; and
(7)

in a criminal matter:

(i)
accused;

the identity, age, residence, occupation and family status of the

(ii)
if the accused has not been apprehended, information
necessary to aid in apprehension of that person;
(iii)
the identity of investigating and arresting officers or agencies
and the length of the investigation; and
(iv)
the fact, time and place of arrest, resistance, pursuit and use of
weapons, and a description of physical evidence seized, other than as
contained only in a confession, admission or statement.
(d)
Notwithstanding paragraph (a), a lawyer may make a statement that a
reasonable lawyer would believe is required to protect a client from the substantial
prejudicial effect of recent publicity not initiated by the lawyer or the lawyer’s client. A
statement made pursuant to this paragraph shall be limited to such information as is
necessary to mitigate the recent adverse publicity.
(e)
No lawyer associated in a firm or government agency with a lawyer subject
to paragraph (a) shall make a statement prohibited by paragraph (a).
Comment
[1]
It is difficult to strike a balance between protecting the right to a fair trial and
safeguarding the right of free expression. Preserving the right to a fair trial necessarily entails
some curtailment of the information that may be disseminated about a party prior to trial,
particularly where trial by jury is involved. If there were no such limits, the result would be the
practical nullification of the protective effect of the rules of forensic decorum and the
exclusionary rules of evidence. On the other hand, there are vital social interests served by the
free dissemination of information about events having legal consequences and about legal
proceedings themselves. The public has a right to know about threats to its safety and measures
aimed at assuring its security. It also has a legitimate interest in the conduct of judicial
proceedings, particularly in matters of general public concern. Furthermore, the subject matter
of legal proceedings is often of direct significance in debate and deliberation over questions of
public policy.
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[2]
Special rules of confidentiality may validly govern proceedings in juvenile,
domestic relations and mental disability proceedings and perhaps other types of litigation. Rule
3.4(c) requires compliance with such rules.
[3]
The Rule sets forth a basic general prohibition against a lawyer making statements
that the lawyer knows or reasonably should know will have a substantial likelihood of materially
prejudicing an adjudicative proceeding. It recognizes that the public value of informed
commentary is great and that the likelihood of prejudice to a proceeding because of the
commentary of a lawyer who is not involved in the proceeding is small. Thus, the Rule applies
only to lawyers who are participating or have participated in the investigation or litigation of a
matter and their associates.
[4]
There are certain subjects that are more likely than not to have a material
prejudicial effect on a proceeding, particularly when they refer to a civil matter triable to a jury, a
criminal matter or any other proceeding that could result in incarceration. Paragraph (b)
specifies certain statements that ordinarily will have prejudicial effect.
[5]
Paragraph (c) identifies specific matters about which a lawyer’s statements would
not ordinarily be considered to present a substantial likelihood of material prejudice.
Nevertheless, some statements in criminal cases are also required to meet the fundamental
requirements of paragraph (a), for example, those identified in paragraph (c)(7)(iv). Paragraph
(c) is not intended to be an exhaustive listing of the subjects upon which a lawyer may make a
statement; statements on other matters may be permissible under paragraph (a).
[6]
Another relevant factor in determining prejudice is the nature of the proceeding
involved. Criminal jury trials will be most sensitive to extrajudicial speech. Civil trials may be
less sensitive. Non-jury hearings and arbitration proceedings may be even less affected. The
Rule will still place limitations on prejudicial comments in these cases, but the likelihood of
prejudice may be different depending on the type of proceeding.
[7]
Extrajudicial statements that might otherwise raise a question under this Rule may
be permissible when they are made in response to statements made publicly by another party,
another party’s lawyer or third persons, where a reasonable lawyer would believe a public
response is required in order to avoid prejudice to the lawyer’s client. When prejudicial
statements have been publicly made by others, responsive statements may have the salutary
effect of lessening any resulting adverse impact on the adjudicative proceeding. Paragraph (d)
permits such responsive statements, provided they contain only such information as is necessary
to mitigate undue prejudice created by the statements made by others.
[8]
See Rule 3.8 Comment [5] for additional duties of prosecutors in connection with
extrajudicial statements about criminal proceedings.

121
Page 312 of 777

RULE 3.7:
LAWYER AS WITNESS
(a)
A lawyer shall not act as advocate before a tribunal in a matter in which the
lawyer is likely to be a witness on a significant issue of fact unless:
(1)

the testimony relates solely to an uncontested issue;

(2)
the testimony relates solely to the nature and value of legal services
rendered in the matter;
(3)

disqualification of the lawyer would work substantial hardship on the

client;
(4)
the testimony will relate solely to a matter of formality, and there is no
reason to believe that substantial evidence will be offered in opposition to the
testimony; or
(5)
(b)

the testimony is authorized by the tribunal.

A lawyer may not act as advocate before a tribunal in a matter if:

(1)
another lawyer in the lawyer’s firm is likely to be called as a witness
on a significant issue other than on behalf of the client, and it is apparent that the
testimony may be prejudicial to the client; or
(2)

the lawyer is precluded from doing so by Rule 1.7 or Rule 1.9.

Comment
[1]
Combining the roles of advocate and witness can prejudice the tribunal and the
opposing party and also can create a conflict of interest between the lawyer and client.
Advocate-Witness Rule
[2]
The tribunal may properly object when the trier of fact may be confused or misled
by a lawyer’s serving as both advocate and witness. The opposing party may properly object
where the combination of roles may prejudice that party’s rights in the litigation. A witness is
required to testify on the basis of personal knowledge, while an advocate is expected to explain
and comment on evidence given by others. It may not be clear whether a statement by an
advocate-witness should be taken as proof or as an analysis of the proof. The requirement that
the testimony of the advocate-witness be on a significant issue of fact provides a materiality
limitation.
[3]
To protect the tribunal, the Rule prohibits a lawyer from simultaneously serving
as advocate and witness except in those circumstances specified in paragraph (a). Paragraph
(a)(1) recognizes that if the testimony will be uncontested, the ambiguities in the dual role are
purely theoretical. Testimony relating solely to a formality is uncontested when the lawyer
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reasonably believes that no substantial evidence will be offered in opposition to the testimony.
Paragraph (a)(2) recognizes that where the testimony concerns the extent and value of legal
services rendered in the action in which the testimony is offered, permitting the lawyer to testify
avoids the need for a second trial with new counsel to resolve that issue. Moreover, in such a
situation the judge has firsthand knowledge of the matter in issue; hence, there is less
dependence on the adversary process to test the credibility of the testimony.
[4]
Apart from these two exceptions, paragraph (a)(3) recognizes that a balancing is
required among the interests of the client, of the tribunal, and of the opposing party. Whether the
tribunal is likely to be misled or the opposing party is likely to suffer prejudice depends on the
nature of the case, the importance and probable tenor of the lawyer’s testimony and the
probability that the lawyer’s testimony will conflict with that of other witnesses. Even if there is
risk of such prejudice, in determining whether the lawyer should be disqualified, due regard must
be given to the effect of disqualification on the lawyer’s client. It is relevant that one or both
parties could reasonably foresee that the lawyer would probably be a witness. The conflict of
interest principles stated in Rule 1.7, 1.9 and 1.10, which may separately require disqualification
of the lawyer-advocate, have no application to the tribunal’s determination of the balancing of
judicial and party interests required by paragraph (a)(3).
[5]
The tribunal is not likely to be misled when a lawyer acts as advocate before a
tribunal in a matter in which another lawyer in the lawyer’s firm testifies as a witness.
Therefore, paragraph (b) permits the non-testifying lawyer to act as advocate before the tribunal
except (1) when another lawyer in the lawyer’s firm is likely to be called as a witness on a
significant issue other than on behalf of the client, and it is apparent that the testimony may be
prejudicial to the client, or (2) when either Rule 1.7 or Rule 1.9 would prohibit the non-testifying
lawyer from acting as advocate before the tribunal. Moreover, unless Rules 1.7 or 1.9 preclude
it, the non-testifying lawyer and the testifying lawyer may continue to represent the client outside
of the tribunal, with the client’s informed consent, in pretrial activities such as legal research,
fact gathering, and preparation or argument of motions and briefs on issues of law, and may be
consulted during the trial by the lawyer serving as advocate.
Conflict of Interest
[6]
In determining whether it is permissible to act as advocate before a tribunal in
which the lawyer will be a witness, the lawyer must also consider that the dual role may give rise
to a conflict of interest that will require compliance with Rule 1.7 or Rule 1.9. For example, if
there is likely to be substantial conflict between the testimony of the client and that of the lawyer,
the representation involves a conflict of interest that requires compliance with Rule 1.7. This
would be true even though the lawyer might not be prohibited by paragraph (a) from
simultaneously serving as advocate and witness because the lawyer’s disqualification would
work a substantial hardship on the client. Similarly, a lawyer who might be permitted to serve
simultaneously as an advocate and a witness by paragraph (a)(3) might be precluded from doing
so by Rule 1.9. The problem can arise whether the lawyer is called as a witness on behalf of the
client or is called by the opposing party. Determining whether such a conflict exists is primarily
the responsibility of the lawyer involved. If there is a conflict of interest, the lawyer must secure
the client’s informed consent, confirmed in writing. In some cases, the lawyer will be precluded
123
Page 314 of 777

from seeking the client’s consent. See Rule 1.7. See Rule 1.0(e) for the definition of “confirmed
in writing” and Rule 1.0(j) for the definition of “informed consent.”
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RULE 3.8:
SPECIAL RESPONSIBILITIES OF PROSECUTORS AND OTHER GOVERNMENT
LAWYERS
(a)
A prosecutor or other government lawyer shall not institute, cause to be
instituted or maintain a criminal charge when the prosecutor or other government lawyer
knows or it is obvious that the charge is not supported by probable cause.
(b)
A prosecutor or other government lawyer in criminal litigation shall make
timely disclosure to counsel for the defendant or to a defendant who has no counsel of the
existence of evidence or information known to the prosecutor or other government lawyer
that tends to negate the guilt of the accused, mitigate the degree of the offense, or reduce
the sentence, except when relieved of this responsibility by a protective order of a tribunal.
(c)
When a prosecutor knows of new, credible and material evidence creating a
reasonable likelihood that a convicted defendant did not commit an offense of which the
defendant was convicted, the prosecutor shall within a reasonable time:
(1)

disclose that evidence to an appropriate court or prosecutor’s office;

(2)

if the conviction was obtained by that prosecutor’s office,

or

(A)
notify the appropriate court and the defendant that the
prosecutor’s office possesses such evidence unless a court authorizes delay
for good cause shown;
(B)
disclose that evidence to the defendant unless the disclosure
would interfere with an ongoing investigation or endanger the safety of a
witness or other person, and a court authorizes delay for good cause shown;
and
(C)
undertake or make reasonable efforts to cause to be
undertaken such further inquiry or investigation as may be necessary to
provide a reasonable belief that the conviction should or should not be set
aside.
(d)
When a prosecutor knows of clear and convincing evidence establishing that
a defendant was convicted, in a prosecution by the prosecutor’s office, of an offense that
the defendant did not commit, the prosecutor shall seek a remedy consistent with justice,
applicable law, and the circumstances of the case.
(e)
A prosecutor’s independent judgment, made in good faith, that the new
evidence is not of such nature as to trigger the obligations of sections (c) and (d), though
subsequently determined to have been erroneous, does not constitute a violation of this
rule.

125
Page 316 of 777

Comment
[1]
A prosecutor has the responsibility of a minister of justice and not simply that of
an advocate. This responsibility carries with it specific obligations to see that the defendant is
accorded procedural justice and that guilt is decided upon the basis of sufficient evidence.
Applicable state or federal law may require other measures by the prosecutor, and knowing
disregard of those obligations or a systematic abuse of prosecutorial discretion could constitute a
violation of Rule 8.4. A government lawyer in a criminal case is considered a “prosecutor” for
purposes of this Rule.
[2]
A defendant who has no counsel may waive a preliminary hearing or other
important pretrial rights and thereby lose a valuable opportunity to challenge probable cause.
Accordingly, prosecutors should not seek to obtain waivers of preliminary hearings or other
important pretrial rights from unrepresented accused persons. This would not be applicable,
however, to an accused appearing pro se with the approval of the tribunal, or to the lawful
questioning of an uncharged suspect who has knowingly waived the rights to counsel and
silence.
[3]
The exception in paragraph (b) recognizes that a prosecutor may seek an
appropriate protective order from the tribunal if disclosure of information to the defense could
result in substantial harm to an individual or to the public interest.
[4]

[Reserved.]

[5]
Rule 3.6 prohibits extrajudicial statements that have a substantial likelihood of
prejudicing an adjudicatory proceeding. In the context of a criminal prosecution, a prosecutor’s
extrajudicial statement can create the additional problem of increasing public condemnation of
the accused. Although the announcement of an indictment, for example, will necessarily have
severe consequences for the accused, a prosecutor can, and should, avoid comments that have no
legitimate law enforcement purpose and have a substantial likelihood of increasing public
opprobrium against the accused. A prosecutor in a criminal case should make reasonable efforts
to prevent persons under the prosecutor’s supervisory authority, which may include
investigators, law enforcement personnel, employees and other persons assisting or associated
with the prosecutor, from making extrajudicial statements that the prosecutor would be
prohibited from making under Rule 3.6. See Rule 5.3. Nothing in this Comment is intended to
restrict the statements that a prosecutor may make that comply with Rule 3.6(c) or Rule 3.6(d).
[6]
Like other lawyers, prosecutors are subject to Rule 5.1 and Rule 5.3, which relate
to responsibilities regarding lawyers and nonlawyers who work for or are associated with the
lawyer’s office. Prosecutors should bear in mind the importance of these obligations in
connection with the unique dangers of improper extrajudicial statements in a criminal case, and
should exercise reasonable care to prevent persons assisting or associated with the prosecutor
from making improper extrajudicial statements. Ordinarily, the reasonable care standard will be
satisfied if the prosecutor issues the appropriate cautions to law enforcement personnel and other
relevant individuals.
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[6A] Reference to a “prosecutor” in this Rule includes the office of the prosecutor and
all lawyers affiliated with the prosecutor’s office who are responsible for the prosecution
function. Like other lawyers, prosecutors are subject to Rule 3.3, which requires a lawyer to take
reasonable remedial measures to correct material evidence that the lawyer has offered when the
lawyer comes to know of its falsity. See Rule 3.3, Comment [6A].
[7] When a prosecutor knows of new, credible and material evidence creating a
reasonable likelihood that a person outside the prosecutor’s jurisdiction was convicted of a crime
that the person did not commit, paragraph (c) requires reasonably timely disclosure to the court
or other appropriate authority, such as the chief prosecutor of the jurisdiction where the
conviction occurred. If the conviction was obtained in the prosecutor’s jurisdiction, paragraph (c)
requires the prosecutor to examine the evidence and undertake, or make reasonable efforts to
cause to be undertaken, further inquiry or investigation to support a reasonable belief that the
conviction should or should not be set aside. Paragraph (c) also requires the prosecutor to notify
the court and defendant that the prosecutor possesses such evidence, and to disclose that
evidence to the defendant, absent court-authorized delay for good cause. Consistent with the
objectives of Rules 4.2 and 4.3, disclosure to a represented defendant must be made through the
defendant’s counsel, and, in the case of an unrepresented defendant, may also be accompanied
by a request to a court for the appointment of counsel to assist the defendant in taking such legal
measures as may be appropriate.
[8] Under paragraph (d), once the prosecutor knows of clear and convincing evidence that
the defendant was convicted of an offense that the defendant did not commit, the prosecutor must
seek a remedy consistent with justice, applicable law, and the circumstances of the case.
[9] A prosecutor’s independent judgment, made in good faith, that the new evidence is
not of such nature as to trigger the obligations of sections (c) and (d), though subsequently
determined to have been erroneous, does not constitute a violation of this Rule.
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RULE 3.9:
ADVOCATE IN NON-ADJUDICATIVE MATTERS
A lawyer communicating in a representative capacity with a legislative body or
administrative agency in connection with a pending non-adjudicative matter or proceeding
shall disclose that the appearance is in a representative capacity, except when the lawyer
seeks information from an agency that is available to the public.
Comment
[1]
In representation before bodies such as legislatures, municipal councils and
executive and administrative agencies acting in a rule-making or policy-making capacity,
lawyers present facts, formulate issues and advance arguments regarding the matters under
consideration. The legislative body or administrative agency is entitled to know that the lawyer
is appearing in a representative capacity. Ordinarily the client will consent to being identified,
but if not, such as when the lawyer is appearing on behalf of an undisclosed principal, the
governmental body at least knows that the lawyer is acting in a representative capacity as
opposed to advancing the lawyer’s personal opinion as a citizen. Representation in such matters
is governed by Rules 4.1 through 4.4, and 8.4.
[1A] Rule 3.9 does not apply to adjudicative proceedings before a tribunal. Court rules
and other law require a lawyer, in making an appearance before a tribunal in a representative
capacity, to identify the client or clients and provide other information required for
communication with the tribunal or other parties.
[2]

[Reserved.]

[3]

[Reserved.]
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RULE 4.1:
TRUTHFULNESS IN STATEMENTS TO OTHERS
In the course of representing a client, a lawyer shall not knowingly make a false
statement of fact or law to a third person.
Comment
Misrepresentation
[1]
A lawyer is required to be truthful when dealing with others on a client’s behalf,
but generally has no affirmative duty to inform an opposing party of relevant facts. A
misrepresentation can occur if the lawyer incorporates or affirms a statement of another person
that the lawyer knows is false. Misrepresentations can also occur by partially true but misleading
statements or omissions that are the equivalent of affirmative false statements. As to dishonest
conduct that does not amount to a false statement or for misrepresentations by a lawyer other
than in the course of representing a client, see Rule 8.4.
Statements of Fact
[2]
This Rule refers to statements of fact. Whether a particular statement should be
regarded as one of fact can depend on the circumstances. Under generally accepted conventions
in negotiation, certain types of statements ordinarily are not taken as statements of fact.
Estimates of price or value placed on the subject of a transaction and a party’s intentions as to an
acceptable settlement of a claim are ordinarily in this category; so is the existence of an
undisclosed principal, except where nondisclosure of the principal would constitute fraud.
Lawyers should be mindful of their obligations under applicable law to avoid criminal and
tortious misrepresentation.
Illegal or Fraudulent Conduct by Client
[3]
Under Rule 1.2(d), a lawyer is prohibited from counseling or assisting a client as
to conduct that the lawyer knows is illegal or fraudulent. Ordinarily, a lawyer can avoid assisting
a client’s illegality or fraud by withdrawing from the representation. See Rule 1.16(c)(2).
Sometimes it may be necessary for the lawyer to give notice of the fact of withdrawal and to
disaffirm an opinion, document, affirmation or the like. See Rules 1.2(d), 1.6(b)(3).
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RULE 4.2:
COMMUNICATION WITH PERSON REPRESENTED BY COUNSEL
(a)
In representing a client, a lawyer shall not communicate or cause another to
communicate about the subject of the representation with a party the lawyer knows to be
represented by another lawyer in the matter, unless the lawyer has the prior consent of the
other lawyer or is authorized to do so by law.
(b)
Notwithstanding the prohibitions of paragraph (a), and unless otherwise
prohibited by law, a lawyer may cause a client to communicate with a represented person
unless the represented person is not legally competent, and may counsel the client with
respect to those communications, provided the lawyer gives reasonable advance notice to
the represented person’s counsel that such communications will be taking place.
(c)
A lawyer who is acting pro se or is represented by counsel in a matter is
subject to paragraph (a), but may communicate with a represented person, unless
otherwise prohibited by law and unless the represented person is not legally competent,
provided the lawyer or the lawyer’s counsel gives reasonable advance notice to the
represented person’s counsel that such communications will be taking place.
Comment
[1]
This Rule contributes to the proper functioning of the legal system by protecting a
person who has chosen to be represented by a lawyer in a matter against possible overreaching
by other lawyers who are participating in the matter, interference by those lawyers with the
client-lawyer relationship, and un-counseled disclosure of information relating to the
representation.
[2]
Paragraph (a) applies to communications with any party who is represented by
counsel concerning the matter to which the communication relates.
[3]
Paragraph (a) applies even though the represented party initiates or consents to the
communication. A lawyer must immediately terminate communication with a party if after
commencing communication, the lawyer learns that the party is one with whom communication
is not permitted by this Rule.
[4]
This Rule does not prohibit communication with a represented party or person or
an employee or agent of such a party or person concerning matters outside the representation.
For example, the existence of a controversy between a government agency and a private party or
person or between two organizations does not prohibit a lawyer for either from communicating
with nonlawyer representatives of the other regarding a separate matter. Nor does this Rule
preclude communication with a represented party or person who is seeking advice from a lawyer
who is not otherwise representing a client in the matter. A lawyer having independent
justification or legal authorization for communicating with a represented party or person is
permitted to do so.

130
Page 321 of 777

[5]
Communications authorized by law may include communications by a lawyer on
behalf of a client who is exercising a constitutional or other legal right to communicate with the
government. Communications authorized by law may also include investigative activities of
lawyers representing governmental entities, directly or through investigative agents, prior to the
commencement (as defined by law) of criminal or civil enforcement proceedings. When
communicating with the accused in a criminal matter, a government lawyer must comply with
this Rule in addition to honoring the state or federal rights of the accused. The fact that a
communication does not violate a state or federal right is insufficient to establish that the
communication is permissible under this Rule. This Rule is not intended to effect any change in
the scope of the anti-contact rule in criminal cases.
[6]

[Reserved.]

[7]
In the case of a represented organization, paragraph (a) ordinarily prohibits
communications with a constituent of the organization who: (i) supervises, directs or regularly
consults with the organization’s lawyer concerning the matter, (ii) has authority to obligate the
organization with respect to the matter, or (iii) whose act or omission in connection with the
matter may be imputed to the organization for purposes of civil or criminal liability. Consent of
the organization’s lawyer is not required for communication with a former unrepresented
constituent. If an individual constituent of the organization is represented in the matter by the
person’s own counsel, the consent by that counsel to a communication will be sufficient for
purposes of this Rule. In communicating with a current or former constituent of an organization,
a lawyer must not use methods of obtaining evidence that violate the legal rights of the
organization. See Rules 1.13, 4.4.
[8]
The prohibition on communications with a represented party applies only in
circumstances where the lawyer knows that the party is in fact represented in the matter to be
discussed. This means that the lawyer has actual knowledge of the fact of the representation; but
such knowledge may be inferred from the circumstances. See Rule 1.0(k) for the definition of
“knowledge.” Thus, the lawyer cannot evade the requirement of obtaining the consent of
counsel by ignoring the obvious.
[9]
In the event the party with whom the lawyer communicates is not known to be
represented by counsel in the matter, the lawyer’s communications are subject to Rule 4.3.
[10] A lawyer may not make a communication prohibited by paragraph (a) through the
acts of another. See Rule 8.4(a).
Client-to-Client Communications
[11] Persons represented in a matter may communicate directly with each other. A
lawyer may properly advise a client to communicate directly with a represented person, and may
counsel the client with respect to those communications, provided the lawyer complies with
paragraph (b). Agents for lawyers, such as investigators, are not considered clients within the
meaning of this Rule even where the represented entity is an agency, department or other
organization of the government, and therefore a lawyer may not cause such an agent to
communicate with a represented person, unless the lawyer would be authorized by law or a court
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order to do so. A lawyer may also counsel a client with respect to communications with a
represented person, including by drafting papers for the client to present to the represented
person. In advising a client in connection with such communications, a lawyer may not advise
the client to seek privileged information or other information that the represented person is not
personally authorized to disclose or is prohibited from disclosing, such as a trade secret or other
information protected by law, or to encourage or invite the represented person to take actions
without the advice of counsel.
[12] A lawyer who advises a client with respect to communications with a represented
person should be mindful of the obligation to avoid abusive, harassing, or unfair conduct with
regard to the represented person. The lawyer should advise the client against such conduct. A
lawyer shall not advise a client to communicate with a represented person if the lawyer knows
that the represented person is legally incompetent. See Rule 4.4.
[12A] When a lawyer is proceeding pro se in a matter, or is being represented by his or
her own counsel with respect to a matter, the lawyer’s direct communications with a
counterparty are subject to the no-contact rule, Rule 4.2. Unless authorized by law, the lawyer
must not engage in direct communications with a party the lawyer knows to be represented by
counsel without either (i) securing the prior consent of the represented party’s counsel under
Rule 4.2(a), or (ii) providing opposing counsel with reasonable advance notice that such
communications will be taking place.
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RULE 4.3:
COMMUNICATING WITH UNREPRESENTED PERSONS
In communicating on behalf of a client with a person who is not represented by
counsel, a lawyer shall not state or imply that the lawyer is disinterested. When the lawyer
knows or reasonably should know that the unrepresented person misunderstands the
lawyer’s role in the matter, the lawyer shall make reasonable efforts to correct the
misunderstanding. The lawyer shall not give legal advice to an unrepresented person other
than the advice to secure counsel if the lawyer knows or reasonably should know that the
interests of such person are or have a reasonable possibility of being in conflict with the
interests of the client.
Comment
[1]
An unrepresented person, particularly one not experienced in dealing with legal
matters, might assume that a lawyer is disinterested in loyalties or is a disinterested authority on
the law even when the lawyer represents a client. In order to avoid a misunderstanding, a lawyer
will typically need to identify the lawyer’s client and, where necessary, explain that the client has
interests opposed to those of the unrepresented person. As to misunderstandings that sometimes
arise when a lawyer for an organization deals with an unrepresented constituent, see Rule
1.13(a), Comment [2A].
[2]
The Rule distinguishes between situations involving unrepresented parties whose
interests may be adverse to those of the lawyer’s client and those in which the person’s interests
are not in conflict with the client’s. In the former situation, the possibility that the lawyer will
compromise the unrepresented person’s interests is so great that the Rule prohibits the giving of
any advice apart from the advice to obtain counsel. Whether a lawyer is giving impermissible
advice may depend on the experience and sophistication of the unrepresented party, as well as
the setting in which the behavior and comments occur. This Rule does not prohibit a lawyer
from negotiating the terms of a transaction or settling a dispute with an unrepresented person. So
long as the lawyer has explained that the lawyer represents an adverse party and is not
representing the person, the lawyer may inform the person of the terms on which the lawyer’s
client will enter into an agreement or settle a matter, prepare documents that require the person’s
signature, and explain the lawyer’s own view of the meaning of the document or the lawyer’s
view of the underlying legal obligations.

133
Page 324 of 777

RULE 4.4:
RESPECT FOR RIGHTS OF THIRD PERSONS
(a)
In representing a client, a lawyer shall not use means that have no
substantial purpose other than to embarrass or harm a third person or use methods of
obtaining evidence that violate the legal rights of such a person.
(b)
A lawyer who receives a document relating to the representation of the
lawyer’s client and knows or reasonably should know that the document was inadvertently
sent shall promptly notify the sender.
Comment
[1]
Responsibility to a client requires a lawyer to subordinate the interests of others to
those of the client, but that responsibility does not imply that a lawyer may disregard the rights of
third persons. It is impractical to catalogue all such rights, but they include legal restrictions on
methods of obtaining evidence from third persons and unwarranted intrusions into privileged
relationships, such as the client-lawyer relationship.
[2]
Paragraph (b) recognizes that lawyers sometimes receive documents that were
mistakenly sent, produced, or otherwise inadvertently made available by opposing parties or their
lawyers. One way to resolve this situation is for lawyers to enter into agreements containing
explicit provisions as to how the parties will deal with inadvertently sent documents. In the
absence of such an agreement, however, if a lawyer knows or reasonably should know that such
a document was sent inadvertently, this Rule requires only that the lawyer promptly notify the
sender in order to permit that person to take protective measures. Although this Rule does not
require that the lawyer refrain from reading or continuing to read the document, a lawyer who
reads or continues to read a document that contains privileged or confidential information may
be subject to court-imposed sanctions, including disqualification and evidence-preclusion.
Whether the lawyer is required to take additional steps, such as returning the original document,
is a matter of law beyond the scope of these Rules, as is the question whether the privileged
status of a document has been waived. Similarly, this Rule does not address the legal duties of a
lawyer who receives a document that the lawyer knows or reasonably should know may have
been wrongfully obtained by the sending person. For purposes of this Rule, “document”
includes email and other electronically stored information subject to being read or put into
readable form.
[3]
Refraining from reading or continuing to read a document once a lawyer realizes
that it was inadvertently sent to the wrong address and returning the document to the sender
honors the policy of these Rules to protect the principles of client confidentiality. Because there
are circumstances where a lawyer’s ethical obligations should not bar use of the information
obtained from an inadvertently sent document, however, this Rule does not subject a lawyer to
professional discipline for reading and using that information. Nevertheless, substantive law or
procedural rules may require a lawyer to refrain from reading an inadvertently sent document, or
to return the document to the sender, or both. Accordingly, in deciding whether to retain or use
an inadvertently received document, some lawyers may take into account whether the attorneyclient privilege would attach. But if applicable law or rules do not address the situation,
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decisions to refrain from reading such documents or to return them, or both, are matters of
professional judgment reserved to the lawyer. See Rules 1.2, 1.4.
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RULE 4.5:
COMMUNICATION AFTER INCIDENTS INVOLVING PERSONAL INJURY OR
WRONGFUL DEATH
(a)
In the event of a specific incident involving potential claims for personal
injury or wrongful death, no unsolicited communication shall be made to an individual
injured in the incident or to a family member or legal representative of such an individual,
by a lawyer or law firm, or by any associate, agent, employee or other representative of a
lawyer or law firm representing actual or potential defendants or entities that may defend
and/or indemnify said defendants, before the 30th day after the date of the incident, unless
a filing must be made within 30 days of the incident as a legal prerequisite to the particular
claim, in which case no unsolicited communication shall be made before the 15th day after
the date of the incident.
(b)
An unsolicited communication by a lawyer or law firm, seeking to represent
an injured individual or the legal representative thereof under the circumstance described
in paragraph (a) shall comply with Rule 7.3(e).
Comment
[1]
Paragraph (a) imposes a 30-day (or 15-day) restriction on unsolicited
communications directed to potential claimants relating to a specific incident involving
potential claims for personal injury or wrongful death, by lawyers or law firms who represent
actual or potential defendants or entities that may defend or indemnify those defendants.
However, if potential claimants are represented by counsel, it is proper for defense counsel to
communicate with potential plaintiffs’ counsel even during the 30-day (or 15-day) period.
See also Rule 7.3(e).
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RULE 5.1:
RESPONSIBILITIES OF LAW FIRMS, PARTNERS, MANAGERS AND SUPERVISORY
LAWYERS
(a)
A law firm shall make reasonable efforts to ensure that all lawyers in the
firm conform to these Rules.
(b)
(1)
A lawyer with management responsibility in a law firm shall make
reasonable efforts to ensure that other lawyers in the law firm conform to these
Rules.
(2)
A lawyer with direct supervisory authority over another lawyer shall
make reasonable efforts to ensure that the supervised lawyer conforms to these
Rules.
(c)
A law firm shall ensure that the work of partners and associates is
adequately supervised, as appropriate. A lawyer with direct supervisory authority over
another lawyer shall adequately supervise the work of the other lawyer, as appropriate. In
either case, the degree of supervision required is that which is reasonable under the
circumstances, taking into account factors such as the experience of the person whose work
is being supervised, the amount of work involved in a particular matter, and the likelihood
that ethical problems might arise in the course of working on the matter.
(d)

A lawyer shall be responsible for a violation of these Rules by another lawyer

if:
(1)
the lawyer orders or directs the specific conduct or, with knowledge of
the specific conduct, ratifies it; or
(2)
the lawyer is a partner in a law firm or is a lawyer who individually or
together with other lawyers possesses comparable managerial responsibility in a law
firm in which the other lawyer practices or is a lawyer who has supervisory
authority over the other lawyer; and
(i)
knows of such conduct at a time when it could be prevented or
its consequences avoided or mitigated but fails to take reasonable remedial
action; or
(ii)
in the exercise of reasonable management or supervisory
authority should have known of the conduct so that reasonable remedial
action could have been taken at a time when the consequences of the conduct
could have been avoided or mitigated.
Comment
[1]
Paragraph (a) applies to law firms; paragraph (b) applies to lawyers with
management responsibility in a law firm or a lawyer with direct supervisory authority over
another lawyer.
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[2]
Paragraph (b) requires lawyers with management authority within a firm or those
having direct supervisory authority over other lawyers to make reasonable efforts to establish
internal policies and procedures designed to provide reasonable assurance that all lawyers in the
firm will conform to these Rules. Such policies and procedures include those designed (i) to
detect and resolve conflicts of interest (see Rule 1.10(e)), (ii) to identify dates by which actions
must be taken in pending matters, (iii) to account for client funds and property, and (iv) to ensure
that inexperienced lawyers are appropriately supervised.
[3]
Other measures that may be required to fulfill the responsibility prescribed in
paragraph (b) can depend on the firm’s structure and the nature of its practice. In a small firm of
experienced lawyers, informal supervision and periodic review of compliance with the required
systems ordinarily will suffice. In a large firm, or in practice situations in which difficult ethical
problems frequently arise, more elaborate measures may be necessary. Some firms, for example,
have a procedure whereby junior lawyers can make confidential referral of ethical problems
directly to a designated senior partner or special committee. See Rule 5.2. Firms, whether large
or small, may also rely on continuing legal education in professional ethics. In any event, the
ethical atmosphere of a firm can influence the conduct of all its members and lawyers with
management authority may not assume that all lawyers associated with the firm will inevitably
conform to the Rules.
[4]
Paragraph (d) expresses a general principle of personal responsibility for acts of
other lawyers in the law firm. See also Rule 8.4(a).
[5]
Paragraph (d) imposes such responsibility on a lawyer who orders, directs or
ratifies wrongful conduct and on lawyers who are partners or who have comparable managerial
authority in a law firm who know or reasonably should know of the conduct. Whether a lawyer
has supervisory authority in particular circumstances is a question of fact. Partners and lawyers
with comparable authority have at least indirect responsibility for all work being done by the
firm, while a partner or manager in charge of a particular matter ordinarily also has supervisory
responsibility for the work of other firm lawyers engaged in the matter. Partners and lawyers
with comparable authority, as well as those who supervise other lawyers, are indirectly
responsible for improper conduct of which they know or should have known in the exercise of
reasonable managerial or supervisory authority. Appropriate remedial action by a partner or
managing lawyer would depend on the immediacy of that lawyer’s involvement and the
seriousness of the misconduct. A supervisor is required to intervene to prevent misconduct or to
prevent or mitigate avoidable consequences of misconduct if the supervisor knows that the
misconduct occurred.
[6]
Professional misconduct by a lawyer under supervision could reveal a violation of
paragraph (a), (b) or (c) on the part of a law firm, partner or supervisory lawyer even though it
does not entail a violation of paragraph (d) because there was no direction, ratification or
knowledge of the violation or no violation occurred.
[7]
Apart from this Rule and Rule 8.4(a), a lawyer does not have disciplinary liability
for the conduct of another lawyer. Whether a lawyer may be liable civilly or criminally for
another lawyer’s conduct is a question of law beyond the scope of these Rules.
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[8]
The duties imposed by this Rule on managing and supervising lawyers do not
alter the personal duty of each lawyer in a firm to abide by these Rules. See Rule 5.2(a).
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RULE 5.2:
RESPONSIBILITIES OF A SUBORDINATE LAWYER
(a)
A lawyer is bound by these Rules notwithstanding that the lawyer acted at
the direction of another person.
(b)
A subordinate lawyer does not violate these Rules if that lawyer acts in
accordance with a supervisory lawyer’s reasonable resolution of an arguable question of
professional duty.
Comment
[1]
Although a lawyer is not relieved of responsibility for a violation by the fact that
the lawyer acted at the direction of a supervisor, that fact may be relevant in determining whether
a lawyer had the knowledge required to render conduct a violation of these Rules. For example,
if a subordinate filed a frivolous pleading at the direction of a supervisor, the subordinate would
not be guilty of a professional violation unless the subordinate knew of the document’s frivolous
character.
[2]
When lawyers in a supervisor-subordinate relationship encounter a matter
involving professional judgment as to ethical duty, the supervisor may assume responsibility for
making the judgment. Otherwise, a consistent course of action or position could not be taken. If
the question can reasonably be answered only one way, the duty of both lawyers is clear, and
they are equally responsible for fulfilling it. However, if the question is reasonably arguable,
someone has to decide upon the course of action. That authority ordinarily reposes in the
supervisor, and a subordinate may be guided accordingly. To evaluate the supervisor’s
conclusion that the question is arguable and the supervisor’s resolution of it is reasonable in light
of applicable law, it is advisable that the subordinate lawyer undertake research, consult with a
designated senior partner or special committee, if any (see Rule 5.1, Comment [3]), or use other
appropriate means. For example, if a question arises whether the interests of two clients conflict
under Rule 1.7, the supervisor’s reasonable resolution of the question should protect the
subordinate professionally if the resolution is subsequently challenged.
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RULE 5.3:
LAWYER’S RESPONSIBILITY FOR CONDUCT OF NONLAWYERS
(a)
A law firm shall ensure that the work of nonlawyers who work for the firm is
adequately supervised, as appropriate. A lawyer with direct supervisory authority over a
nonlawyer shall adequately supervise the work of the nonlawyer, as appropriate. In either
case, the degree of supervision required is that which is reasonable under the
circumstances, taking into account factors such as the experience of the person whose work
is being supervised, the amount of work involved in a particular matter and the likelihood
that ethical problems might arise in the course of working on the matter.
(b)
A lawyer shall be responsible for conduct of a nonlawyer employed or
retained by or associated with the lawyer that would be a violation of these Rules if
engaged in by a lawyer, if:
(1)
the lawyer orders or directs the specific conduct or, with knowledge of
the specific conduct, ratifies it; or
(2)
the lawyer is a partner in a law firm or is a lawyer who individually or
together with other lawyers possesses comparable managerial responsibility in a law
firm in which the nonlawyer is employed or is a lawyer who has supervisory
authority over the nonlawyer; and
(i)
knows of such conduct at a time when it could be prevented or
its consequences avoided or mitigated but fails to take reasonable remedial
action; or
(ii)
in the exercise of reasonable management or supervisory
authority should have known of the conduct so that reasonable remedial
action could have been taken at a time when the consequences of the conduct
could have been avoided or mitigated.
Comment
[1]
This Rule requires a law firm to ensure that work of nonlawyers is appropriately
supervised. In addition, a lawyer with direct supervisory authority over the work of nonlawyers
must adequately supervise those nonlawyers. Comments [2] and [3] to Rule 5.1, which concern
supervision of lawyers, provide guidance by analogy for the methods and extent of supervising
nonlawyers.
[2]
With regard to nonlawyers, who are not themselves subject to these Rules, the
purpose of the supervision is to give reasonable assurance that the conduct of all nonlawyers
employed by or retained by or associated with the law firm is compatible with the professional
obligations of the lawyers and firm. Lawyers generally employ assistants in their practice,
including secretaries, investigators, law student interns and paraprofessionals. Such assistants,
whether they are employees or independent contractors, act for the lawyer in rendition of the
lawyer’s professional services. A law firm must ensure that such assistants are given appropriate
instruction and supervision concerning the ethical aspects of their employment, particularly
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regarding the obligation not to disclose information relating to representation of the client, and
should be responsible for their work product. The measures employed in supervising nonlawyers
should take account of the fact that they do not have legal training and are not subject to
professional discipline. A law firm should make reasonable efforts to establish internal policies
and procedures designed to provide reasonable assurance that nonlawyers in the firm will act in a
way compatible with these Rules. A lawyer with direct supervisory authority over a nonlawyer
has a parallel duty to provide appropriate supervision of the supervised nonlawyer.
[3]
Paragraph (b) specifies the circumstances in which a lawyer is responsible for
conduct of a nonlawyer that would be a violation of these Rules if engaged in by a lawyer. For
guidance by analogy, see Rule 5.1, Comments [5]-[8].
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RULE 5.4:
PROFESSIONAL INDEPENDENCE OF A LAWYER
(a)

A lawyer or law firm shall not share legal fees with a nonlawyer, except that:

(1)
an agreement by a lawyer with the lawyer’s firm or another lawyer
associated in the firm may provide for the payment of money, over a reasonable
period of time after the lawyer’s death, to the lawyer’s estate or to one or more
specified persons;
(2)
a lawyer who undertakes to complete unfinished legal business of a
deceased lawyer may pay to the estate of the deceased lawyer that portion of the
total compensation that fairly represents the services rendered by the deceased
lawyer; and
(3)
a lawyer or law firm may compensate a nonlawyer employee or
include a nonlawyer employee in a retirement plan based in whole or in part on a
profit-sharing arrangement.
(b)
A lawyer shall not form a partnership with a nonlawyer if any of the
activities of the partnership consist of the practice of law.
(c)
Unless authorized by law, a lawyer shall not permit a person who
recommends, employs or pays the lawyer to render legal service for another to direct or
regulate the lawyer’s professional judgment in rendering such legal services or to cause the
lawyer to compromise the lawyer’s duty to maintain the confidential information of the
client under Rule 1.6.
(d)
A lawyer shall not practice with or in the form of an entity authorized to
practice law for profit, if:
(1)
a nonlawyer owns any interest therein, except that a fiduciary
representative of the estate of a lawyer may hold the stock or interest of the lawyer
for a reasonable time during administration;
(2)
a nonlawyer is a member, corporate director or officer thereof or
occupies a position of similar responsibility in any form of association other than a
corporation; or
(3)
a nonlawyer has the right to direct or control the professional
judgment of a lawyer.
Comment
[1]
The provisions of this Rule express traditional limitations on sharing fees. These
limitations are to protect the lawyer’s professional independence of judgment. Where someone
other than the client pays the lawyer’s fee or salary, or recommends employment of the lawyer,
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that arrangement does not modify the lawyer’s obligation to the client. As stated in paragraph
(c), such arrangements should not interfere with the lawyer’s professional judgment.
[1A] Paragraph (a)(2) governs the compensation of a lawyer who undertakes to
complete one or more unfinished pieces of legal business of a deceased lawyer. Rule 1.17
governs the sale of an entire law practice upon retirement, which is defined as the cessation of
the private practice of law in a given geographic area.
[1B] Paragraph (a)(3) permits limited fee sharing with a nonlawyer employee, where
the employee’s compensation or retirement plan is based in whole or in part on a profit-sharing
arrangement. Such sharing of profits with a nonlawyer employee must be based on the total
profitability of the law firm or a department within a law firm and may not be based on the fee
resulting from a single case.
[2]
This Rule also expresses traditional limitations on permitting a third party to
direct or regulate the lawyer’s professional judgment in rendering legal services to another. See
also Rule 1.8(f), providing that a lawyer may accept compensation from a third party as long as
there is no interference with the lawyer’s professional judgment and the client gives informed
consent.
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RULE 5.5:
UNAUTHORIZED PRACTICE OF LAW
(a)
A lawyer shall not practice law in a jurisdiction in violation of the regulation
of the legal profession in that jurisdiction.
(b)

A lawyer shall not aid a nonlawyer in the unauthorized practice of law.

Comment
[1]
A lawyer may practice law only in a jurisdiction in which the lawyer is authorized
to practice. A lawyer may be admitted to practice law in a jurisdiction on a regular basis or may
be authorized by court rule or order or by law to practice for a limited purpose or on a restricted
basis. Paragraph (a) applies to unauthorized practice of law in another jurisdiction by a lawyer
through the lawyer’s direct action, and paragraph (b) prohibits a lawyer from aiding a nonlawyer
in the unauthorized practice of law.
[2]
The definition of the “practice of law” is established by law and varies from one
jurisdiction to another. Whatever the definition, limiting the practice of law to members of the
bar protects the public against rendition of legal services by unqualified persons. This Rule does
not prohibit a lawyer from employing the services of paraprofessionals and delegating functions
to them, so long as the lawyer supervises the delegated work and retains responsibility for their
work. See Rule 5.3.
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RULE 5.6:
RESTRICTIONS ON RIGHT TO PRACTICE
(a)

A lawyer shall not participate in offering or making:

(1)
a partnership, shareholder, operating, employment, or other similar
type of agreement that restricts the right of a lawyer to practice after termination of
the relationship, except an agreement concerning benefits upon retirement; or
(2)
an agreement in which a restriction on a lawyer’s right to practice is
part of the settlement of a client controversy.
(b)
This Rule does not prohibit restrictions that may be included in the terms of
the sale of a law practice pursuant to Rule 1.17.
Comment
[1]
An agreement restricting the right of lawyers to practice after leaving a firm not
only limits their professional autonomy but also limits the freedom of clients to choose a lawyer.
Paragraph (a) prohibits such agreements except for restrictions incident to provisions concerning
retirement benefits for service with the firm.
[2]
Paragraph (a)(2) prohibits a lawyer from agreeing not to represent other persons
in connection with settling a claim on behalf of a client.
[3]
This Rule does not apply to prohibit restrictions that may be included in the terms
of the sale of a law practice pursuant to Rule 1.17.
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RULE 5.7:
RESPONSIBILITIES REGARDING NONLEGAL SERVICES
(a)
With respect to lawyers or law firms providing nonlegal services to clients or
other persons:
(1)
A lawyer or law firm that provides nonlegal services to a person that
are not distinct from legal services being provided to that person by the lawyer or
law firm is subject to these Rules with respect to the provision of both legal and
nonlegal services.
(2)
A lawyer or law firm that provides nonlegal services to a person that
are distinct from legal services being provided to that person by the lawyer or law
firm is subject to these Rules with respect to the nonlegal services if the person
receiving the services could reasonably believe that the nonlegal services are the
subject of a client-lawyer relationship.
(3)
A lawyer or law firm that is an owner, controlling party or agent of,
or that is otherwise affiliated with, an entity that the lawyer or law firm knows to be
providing nonlegal services to a person is subject to these Rules with respect to the
nonlegal services if the person receiving the services could reasonably believe that
the nonlegal services are the subject of a client-lawyer relationship.
(4)
For purposes of paragraphs (a)(2) and (a)(3), it will be presumed that
the person receiving nonlegal services believes the services to be the subject of a
client-lawyer relationship unless the lawyer or law firm has advised the person
receiving the services in writing that the services are not legal services and that the
protection of a client-lawyer relationship does not exist with respect to the nonlegal
services, or if the interest of the lawyer or law firm in the entity providing nonlegal
services is de minimis.
(b)
Notwithstanding the provisions of paragraph (a), a lawyer or law firm that is
an owner, controlling party, agent, or is otherwise affiliated with an entity that the lawyer
or law firm knows is providing nonlegal services to a person shall not permit any
nonlawyer providing such services or affiliated with that entity to direct or regulate the
professional judgment of the lawyer or law firm in rendering legal services to any person,
or to cause the lawyer or law firm to compromise its duty under Rule 1.6(a) and Rule 1.6(c)
with respect to the confidential information of a client receiving legal services.
(c)
For purposes of this Rule, “nonlegal services” shall mean those services that
lawyers may lawfully provide and that are not prohibited as an unauthorized practice of
law when provided by a nonlawyer.
Comment
[1]
For many years, lawyers have provided nonlegal services to their clients. By
participating in the delivery of these services, lawyers can serve a broad range of economic and
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other interests of clients. Whenever a lawyer directly provides nonlegal services, the lawyer
must avoid confusion on the part of the client as to the nature of the lawyer’s role, so that the
person for whom the nonlegal services are performed understands that the services may not carry
with them the legal and ethical protections that ordinarily accompany a client-lawyer
relationship. The recipient of the nonlegal services may expect, for example, that the protection
of client confidences and secrets, prohibitions against representation of persons with conflicting
interests, and obligations of a lawyer to maintain professional independence apply to the
provision of nonlegal services when that may not be the case. The risk of confusion is especially
acute when the lawyer renders both legal and nonlegal services with respect to the same matter.
Under some circumstances, the legal and nonlegal services may be so closely entwined that they
cannot be distinguished from each other. In this situation, the recipient is likely to be confused
as to whether and when the relationship is protected as a client-lawyer relationship. Therefore,
where the legal and nonlegal services are not distinct, paragraph (a)(1) requires that the lawyer
providing nonlegal services adhere to all of the requirements of these Rules with respect to the
nonlegal services. Paragraph (a)(1) applies to the provision of nonlegal services by a law firm if
the person for whom the nonlegal services are being performed is also receiving legal services
from the firm that are not distinct from the nonlegal services.
[2]
Even when the lawyer believes that the provision of nonlegal services is distinct
from any legal services being provided, there is still a risk that the recipient of the nonlegal
services might reasonably believe that the recipient is receiving the protection of a client-lawyer
relationship. Therefore, paragraph (a)(2) requires that the lawyer providing the nonlegal services
adhere to these Rules, unless the person understands that the nonlegal services are not the subject
of a client-lawyer relationship. Nonlegal services also may be provided through an entity with
which a lawyer is affiliated, for example, as owner, controlling party or agent. In this situation,
there is still a risk that the recipient of the nonlegal services might reasonably believe that the
recipient is receiving the protection of a client-lawyer relationship. Therefore, paragraph (a)(3)
requires that the lawyer involved with the entity providing nonlegal services adhere to all of
these Rules with respect to the nonlegal services, unless the person understands that the nonlegal
services are not the subject of a client-lawyer relationship.
[3]
These Rules will be presumed to apply to a lawyer who directly provides or is
otherwise involved in the provision of nonlegal services unless the lawyer complies with
paragraph (a)(4) by communicating in writing to the person receiving the nonlegal services that
the services are not legal services and that the protection of a client-lawyer relationship does not
exist with respect to the nonlegal services. Such a communication should be made before
entering into an agreement for the provision of nonlegal services in a manner sufficient to ensure
that the person understands the significance of the communication. In certain circumstances,
however, additional steps may be required to ensure that the person understands the distinction.
For example, while the written disclaimer set forth in paragraph (a)(4) will be adequate for a
sophisticated user of legal and nonlegal services, a more detailed explanation may be required
for someone unaccustomed to making distinctions between legal services and nonlegal services.
Where appropriate and especially where legal services are provided in the same transaction as
nonlegal services, the lawyer should counsel the client about the possible effect of the proposed
provision of services on the availability of the attorney-client privilege. The lawyer or law firm
will not be required to comply with these requirements if its interest in the entity providing the
nonlegal services is so small as to be de minimis.
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[4]
Although a lawyer may be exempt from the application of these Rules with
respect to nonlegal services on the face of paragraph (a), the scope of the exemption is not
absolute. A lawyer who provides or who is involved in the provision of nonlegal services may
be excused from compliance with only those Rules that are dependent upon the existence of a
representation or client-lawyer relationship. Other Rules, such as those prohibiting lawyers from
misusing the confidences or secrets of a former client (see Rule 1.9), requiring lawyers to report
certain lawyer misconduct (see Rule 8.3), and prohibiting lawyers from engaging in illegal,
dishonest, fraudulent or deceptive conduct (see Rule 8.4), apply to a lawyer irrespective of the
existence of a representation, and thus govern a lawyer not covered by paragraph (a). A lawyer
or law firm rendering legal services is always subject to these Rules.
Provision of Legal and Nonlegal Services in the Same Transaction
[5]
In some situations it may be beneficial to a client to purchase both legal and
nonlegal services from a lawyer, law firm or affiliated entity in the same matter or in two or
more substantially related matters. Examples include: (i) a law firm that represents corporations
and also provides public lobbying, public relations, investment banking and business relocation
services, (ii) a law firm that represents clients in environmental matters and also provides
engineering consulting services to those clients, and (iii) a law firm that represents clients in
litigation and also provides consulting services relating to electronic document discovery. In
these situations, the lawyer may have a financial interest in the nonlegal services that would
constitute a conflict of interest under Rule 1.7(a)(2), which governs conflicts between a client
and a lawyer’s personal interests.
[5A] Under Rule 1.7(a)(2), a concurrent conflict of interest exists when a reasonable
lawyer would conclude that there is a significant risk that the lawyer’s professional judgment on
behalf of a client will be adversely affected by the lawyer’s own financial, business, property or
personal interests. When a lawyer or law firm provides both legal and nonlegal services in the
same matter (or in substantially related matters), a conflict with the lawyer’s own interests will
nearly always arise. For example, if the legal representation involves exercising judgment about
whether to recommend nonlegal services and which provider to recommend, or if it involves
overseeing the provision of the nonlegal services, then a conflict with the lawyer’s own interests
under Rule 1.7(a)(2) is likely to arise. However, when seeking the consent of a client to such a
conflict, the lawyer should comply with both Rule 1.7(b) regarding the conflict affecting the
legal representation of the client and Rule 1.8(a) regarding the business transaction with the
client.
[5B] Thus, the client may consent if: (i) the lawyer complies with Rule 1.8(a) with
respect to the transaction in which the lawyer agrees to provide the nonlegal services, including
obtaining the client’s informed consent in a writing signed by the client, (ii) the lawyer
reasonably believes that the lawyer can provide competent and diligent legal representation
despite the conflict within the meaning of Rule 1.7(b), and (iii) the client gives informed consent
pursuant to Rule 1.7(b), confirmed in writing. In certain cases, it will not be possible to provide
both legal and nonlegal services because the lawyer could not reasonably believe that he or she
can represent the client competently and diligently while providing both legal and nonlegal
services in the same or substantially related matters. Whether providing dual services gives rise
to an impermissible conflict must be determined on a case-by-case basis, taking into account all
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of the facts and circumstances, including factors such as: (i) the experience and sophistication of
the client in obtaining legal and nonlegal services of the kind being provided in the matter, (ii)
the relative size of the anticipated fees for the legal and nonlegal services, (iii) the closeness of
the relationship between the legal and nonlegal services, and (iv) the degree of discretion the
lawyer has in providing the legal and nonlegal services.
[6]
In the context of providing legal and nonlegal services in the same transaction,
Rule 1.8(a) first requires that: (i) the nonlegal services be provided on terms that are fair and
reasonable to the client, (ii) full disclosure of the terms on which the nonlegal services will be
provided be made in writing to the client in a manner understandable by the client, (iii) the client
is advised to seek the advice of independent counsel about the provision of the nonlegal services
by the lawyer, and (iv) the client gives informed consent, as set forth in Rule 1.8(a)(3), in a
writing signed by the client, to the terms of the transaction in which the nonlegal services are
provided and to the lawyer’s inherent conflict of interest.
[7]
In addition, in the context of providing legal and nonlegal services in the same
transaction, Rule 1.8(a) requires a full disclosure of the nature and extent of the lawyer’s
financial interest or stake in the provision of the nonlegal services. By its terms, Rule 1.8(a)
requires that the nonlegal services be provided on terms that are fair and reasonable to the client.
(Where the nonlegal services are provided on terms generally available to the public in the
marketplace, that requirement is ordinarily met.) Consequently, as a further safeguard against
conflicts that may arise when the same lawyer provides both legal and nonlegal services in the
same or substantially related matters, a lawyer may do so only if the lawyer not only complies
with Rule 1.8(a) with respect to the nonlegal services, but also obtains the client’s informed
consent, pursuant to Rule 1.7(b), confirmed in writing, after fully disclosing the advantages and
risks of obtaining legal and nonlegal services from the same or affiliated providers in a single
matter (or in substantially related matters), including the lawyer’s conflict of interest arising from
the lawyer’s financial interest in the provision of the nonlegal services.
[8]

[Reserved.]

[9]

[Reserved.]

[10]

[Reserved.]

[11]

[Reserved.]
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RULE 5.8:
CONTRACTUAL RELATIONSHIPS BETWEEN LAWYERS AND NONLEGAL
PROFESSIONALS
(a)
The practice of law has an essential tradition of complete independence and
uncompromised loyalty to those it serves. Recognizing this tradition, clients of lawyers
practicing in New York State are guaranteed “independent professional judgment and
undivided loyalty uncompromised by conflicts of interest.” Indeed, these guarantees
represent the very foundation of the profession and allow and foster its continued role as a
protector of the system of law. Therefore, a lawyer must remain completely responsible for
his or her own independent professional judgment, maintain the confidences and secrets of
clients, preserve funds of clients and third parties in his or her control, and otherwise
comply with the legal and ethical principles governing lawyers in New York State.
Multi-disciplinary practice between lawyers and nonlawyers is incompatible with the core
values of the legal profession and therefore, a strict division between services provided by
lawyers and those provided by nonlawyers is essential to protect those values. However, a
lawyer or law firm may enter into and maintain a contractual relationship with a nonlegal
professional or nonlegal professional service firm for the purpose of offering to the public,
on a systematic and continuing basis, legal services performed by the lawyer or law firm as
well as other nonlegal professional services, notwithstanding the provisions of Rule 1.7(a),
provided that:
(1)
the profession of the nonlegal professional or nonlegal professional
service firm is included in a list jointly established and maintained by the Appellate
Divisions pursuant to Section 1205.3 of the Joint Appellate Division Rules;
(2)
the lawyer or law firm neither grants to the nonlegal professional or
nonlegal professional service firm, nor permits such person or firm to obtain, hold
or exercise, directly or indirectly, any ownership or investment interest in, or
managerial or supervisory right, power or position in connection with the practice
of law by the lawyer or law firm, nor, as provided in Rule 7.2(a)(1), shares legal fees
with a nonlawyer or receives or gives any monetary or other tangible benefit for
giving or receiving a referral; and
(3)
the fact that the contractual relationship exists is disclosed by the
lawyer or law firm to any client of the lawyer or law firm before the client is
referred to the nonlegal professional service firm, or to any client of the nonlegal
professional service firm before that client receives legal services from the lawyer or
law firm; and the client has given informed written consent and has been provided
with a copy of the “Statement of Client’s Rights In Cooperative Business
Arrangements” pursuant to section 1205.4 of the Joint Appellate Divisions Rules.
(b)

For purposes of paragraph (a):

(1)
each profession on the list maintained pursuant to a Joint Rule of the
Appellate Divisions shall have been designated sua sponte, or approved by the
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Appellate Divisions upon application of a member of a nonlegal profession or
nonlegal professional service firm, upon a determination that the profession is
composed of individuals who, with respect to their profession:
(i)
have been awarded a bachelor’s degree or its equivalent from
an accredited college or university, or have attained an equivalent
combination of educational credit from such a college or university and work
experience;
(ii)
are licensed to practice the profession by an agency of the State
of New York or the United States Government; and
(iii)
are required under penalty of suspension or revocation of
license to adhere to a code of ethical conduct that is reasonably comparable
to that of the legal profession;
(2)
the term “ownership or investment interest” shall mean any such
interest in any form of debt or equity, and shall include any interest commonly
considered to be an interest accruing to or enjoyed by an owner or investor.
(c)
This Rule shall not apply to relationships consisting solely of non-exclusive
reciprocal referral agreements or understandings between a lawyer or law firm and a
nonlegal professional or nonlegal professional service firm.
Comment
Contractual Relationships Between Lawyers and Nonlegal Professionals
[1]
Lawyers may enter into interprofessional contractual relationships for the
systematic and continuing provision of legal and nonlegal professional services, provided the
nonlegal professional or nonlegal professional service firm with which the lawyer or law firm is
affiliated does not own, control, supervise or manage, directly or indirectly, in whole or in part,
the lawyer’s or law firm’s practice of law. The nonlegal professional or nonlegal professional
service firm may not play a role in, for example, (i) deciding whether to accept or terminate an
engagement to provide legal services in a particular matter or to a particular client, (ii)
determining the manner in which lawyers are hired or trained, (iii) assigning lawyers to handle
particular matters or to provide legal services to particular clients, (iv) deciding whether to
undertake pro bono and other public-interest legal work, (v) making financial and budgetary
decisions relating to the legal practice, and (vi) determining the compensation and advancement
of lawyers and of persons assisting lawyers on legal matters.
[2]
The contractual relationship permitted by this Rule may include the sharing of
premises, general overhead or administrative costs and services on an arm’s length basis. Such
financial arrangements, in the context of an agreement between lawyers and other professionals
to provide legal and other professional services on a systematic and continuing basis, are
permitted subject to the requirements of paragraph (a) and Rule 7.2(a). Similarly, lawyers
participating in such arrangements remain subject to general ethical principles in addition to
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those set forth in this Rule including, at a minimum, Rule 1.7, Rule 1.8(f), Rule 1.9, Rule 5.7(b)
and Rule 7.5(a). Thus, the lawyer or law firm may not, for example, include in its firm name the
name of the nonlegal professional service firm or any individual nonlegal professional, enter into
formal partnerships with nonlawyers, or practice in an organization authorized to practice law for
a profit in which nonlawyers own any interest. Moreover, a lawyer or law firm may not enter
into an agreement or arrangement for the use of a name in respect of which a nonlegal
professional or nonlegal professional service firm has or exercises a proprietary interest if, under
or pursuant to the agreement or arrangement, that nonlegal professional or firm acts or is entitled
to act in a manner inconsistent with paragraph (a)(2) or Comment [1]. More generally, the
existence of a contractual relationship permitted by this Rule does not by itself create a conflict
of interest in violation of Rule 1.8(a). Whenever a law firm represents a client in a matter in
which the nonlegal professional service firm’s client is also involved, the law firm’s interest in
maintaining an advantageous relationship with a nonlegal professional service firm might, in
certain circumstances, adversely affect the professional judgment of the law firm.
[3]
Each lawyer and law firm having a contractual relationship under paragraph (a)
has an ethical duty to observe these Rules with respect to the lawyer’s or law firm’s own conduct
in the context of that relationship. For example, the lawyer or law firm cannot permit the
obligation to maintain client confidences, as required by Rule 1.6, to be compromised by the
contractual relationship or by its implementation by or on behalf of nonlawyers involved in the
relationship. In addition, the prohibition in Rule 8.4(a) against circumventing a Rule through
actions of another applies generally to the lawyer or law firm in the contractual relationship.
[4]
The contractual relationship permitted by paragraph (a) may provide for the
reciprocal referral of clients by and between the lawyer or law firm and the nonlegal professional
or nonlegal professional service firm. When in the context of such a contractual relationship a
lawyer or law firm refers a client to the nonlegal professional or nonlegal professional service
firm, the lawyer or law firm shall observe the ethical standards of the legal profession in
verifying the competence of the nonlegal professional or nonlegal professional services firm to
handle the relevant affairs and interests of the client. Referrals should be made only when
requested by the client or deemed to be reasonably necessary to serve the client. Thus, even if
otherwise permitted by paragraph (a), a contractual relationship may not require referrals on an
exclusive basis. See Rule 7.2(a).
[5]
To ensure that only appropriate professional services are involved, a contractual
relationship for the provision of services is permitted under paragraph (a) only if the nonlegal
party thereto is a professional or professional service firm meeting appropriate standards
regarding ethics, education, training and licensing. The Appellate Divisions maintain a public
list of eligible professions at 22 N.Y.C.R.R. § 1205.5. A member of the nonlegal profession or a
professional service firm may apply for the inclusion of particular professions on the list or
professions may be added to the list by the Appellate Divisions sua sponte. A lawyer or law firm
not wishing to affiliate with a nonlawyer on a systematic and continuing basis, but only to
engage a nonlawyer on an ad hoc basis to assist in a specific matter, is not governed by this Rule
when so dealing with the nonlawyer. Thus, a lawyer advising a client in connection with a
discharge of chemical wastes may engage the services of and consult with an environmental
engineer on that matter without the need to comply with this Rule. Likewise, the requirements of
this Rule need not be met when a lawyer retains an expert witness in a particular litigation.
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[6]
Depending upon the extent and nature of the relationship between the lawyer or
law firm, on the one hand, and the nonlegal professional or nonlegal professional service firm, on
the other hand, it may be appropriate to treat the parties to a contractual relationship permitted by
paragraph (a) as a single law firm for purposes of these Rules, as would be the case if the
nonlegal professional or nonlegal professional service firm were in an “of counsel” relationship
with the lawyer or law firm. If the parties to the relationship are treated as a single law firm, the
principal effects would be that conflicts of interest are imputed as between them pursuant to Rule
1.10(a) and that the law firm would be required to maintain systems for determining whether
such conflicts exist pursuant to Rule 1.10(f). To the extent that the rules of ethics of the nonlegal
profession conflict with these Rules, the rules of the legal profession will still govern the conduct
of the lawyers and the law firm participants in the relationship. A lawyer or law firm may also
be subject to legal obligations arising from a relationship with nonlawyer professionals, who are
themselves subject to regulation.
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RULE 6.1:
VOLUNTARY PRO BONO SERVICE
Lawyers are strongly encouraged to provide pro bono legal services to benefit poor
persons.
(a)

Every lawyer should aspire to:

(1)
provide at least 50 hours of pro bono legal services each year to poor
persons; and
(2)
contribute financially to organizations that provide legal services to
poor persons.
(b)

Pro bono legal services that meet this goal are:

(1)
professional services rendered in civil matters, and in those criminal
matters for which the government is not obliged to provide funds for legal
representation, to persons who are financially unable to compensate counsel;
(2)
activities related to improving the administration of justice by
simplifying the legal process for, or increasing the availability and quality of legal
services to, poor persons; and
(3)
professional services to charitable, religious, civic and educational
organizations in matters designed predominantly to address the needs of poor
persons.
(c)

Appropriate organizations for financial contributions are:

(1)
organizations primarily engaged in the provision of legal services to
the poor; and
(2)
organizations substantially engaged in the provision of legal services
to the poor, provided that the donated funds are to be used for the provision of such
legal services.
(d)
This Rule is not intended to be enforced through the disciplinary process,
and the failure to fulfill the aspirational goals contained herein should be without legal
consequence.
Comment
[1]
As our society has become one in which rights and responsibilities are
increasingly defined in legal terms, access to legal services has become of critical importance.
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This is true for all people, rich, poor or of moderate means. However, because the legal
problems of the poor often involve areas of basic need, their inability to obtain legal services can
have dire consequences. The vast unmet legal needs of the poor in New York have been
recognized in several studies undertaken over the past two decades. Each lawyer – including
members of the judiciary and government lawyers, and regardless of professional prominence or
professional work load – is strongly encouraged to provide or to assist in providing pro bono
legal services to the poor.
[2]
Paragraph (a) urges all lawyers to provide a minimum of 20 hours of pro bono
legal service annually without fee or expectation of fee, either directly to poor persons or to
organizations that serve the legal or other basic needs of persons of limited financial means. It is
recognized that in some years a lawyer may render greater or fewer hours than the annual
standard specified, but during the course of the lawyer’s career, the lawyer should render on
average per year, the number of hours set forth in this Rule. Services can be performed in civil
matters or in criminal or quasi-criminal matters for which there is no government obligation to
provide funds for legal representation, such as post-conviction death penalty appeal cases.
[2A] Paragraph (a)(2) provides that, in addition to providing the services described in
paragraph (a), lawyers should provide financial support to organizations that provide legal
services to the poor. This goal is separate from and not a substitute for the provision of legal
services described in paragraph (a). To assist the funding of civil legal services for low income
people, when selecting a bank for deposit of funds into an “IOLA” account pursuant to Judiciary
Law § 497, a lawyer should take into consideration the interest rate offered by the bank on such
funds.
[2B] Paragraphs (a)(1) and (a)(2) recognize the critical need for legal services that
exists among poor persons. Legal services under these paragraphs consist of a full range of
activities, including individual and class representation, the provision of legal advice, legislative
lobbying, administrative rulemaking and the provision of free training or mentoring to those who
represent poor persons.
[3]
“Poor persons” under paragraphs (a)(1) and (a)(2) include both (i) individuals
who qualify for participation in programs funded by the Legal Services Corporation and (ii)
individuals whose incomes and financial resources are slightly above the guidelines utilized by
Legal Services Corporation programs but nevertheless cannot afford counsel. To satisfy the goal
of paragraph (a)(1), lawyers may provide legal services to individuals in either of those
categories, or, pursuant to paragraph (b)(3), may provide legal services to organizations such as
homeless shelters, battered women’s shelters, and food pantries that serve persons in either of
those categories.
[4]
To qualify as pro bono service within the meaning of paragraph (a)(1) the service
must be provided without fee or expectation of fee, so the intent of the lawyer to render free legal
services is essential. Accordingly, services rendered cannot be considered pro bono if an
anticipated fee is uncollected, but the award of statutory attorneys’ fees in a case originally
accepted as pro bono would not disqualify such services from inclusion under this Rule.
Lawyers who do receive fees in such cases are encouraged to contribute an appropriate portion
of such fees to organizations or projects that benefit persons of limited means.
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[5]
Constitutional, statutory or regulatory restrictions may prohibit or impede
government and public sector lawyers and judges from performing the pro bono service outlined
in paragraph (b)(1). Accordingly, where those restrictions apply, government and public sector
lawyers and judges may fulfill their pro bono responsibility by making financial contributions to
organizations that help meet the legal and other basic needs of the poor, as described in
paragraphs (a)(2), (c)(1) and (c)(2) or by performing some of the services outlined in paragraph
(b)(2) or (b)(3).
[6]

[Reserved.]

[7]
In addition to rendering pro bono services directly to the poor and making
financial contributions, lawyers may fulfill the goal of rendering pro bono services by serving on
the boards or giving legal advice to organizations whose mission is helping poor persons. While
a lawyer may fulfill the annual goal to perform pro bono service exclusively through activities
described in paragraphs (a)(1) and (a)(2), all lawyers are urged to render public-interest and pro
bono service in addition to assisting the poor.
[8]
Paragraphs (c)(1) and (c)(2) essentially reiterate the goal as set forth in (a)(2) with
the further provision that the lawyer should seek to ensure that the donated money be directed to
providing legal assistance to the poor rather than the general charitable objectives of such
organizations.
[9]
Law firms should act reasonably to enable and encourage all lawyers in the firm
to provide the pro bono legal service called for by this Rule.
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RULE 6.2:
[RESERVED]
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RULE 6.3:
MEMBERSHIP IN A LEGAL SERVICES ORGANIZATION
A lawyer may serve as a director, officer or member of a not-for-profit legal services
organization, apart from the law firm in which the lawyer practices, notwithstanding that
the organization serves persons having interests that differ from those of a client of the
lawyer or the lawyer’s firm. The lawyer shall not knowingly participate in a decision or
action of the organization:
(a)
if participating in the decision or action would be incompatible with the
lawyer’s obligations to a client under Rules 1.7 through 1.13; or
(b)
where the decision or action could have a material adverse effect on the
representation of a client of the organization whose interests differ from those of a client of
the lawyer or the lawyer’s firm.
Comment
[1]
Lawyers should be encouraged to support and participate in legal services
organizations. A lawyer who is an officer or a member of such an organization does not thereby
have a client-lawyer relationship with persons served by the organization. However, there is
potential conflict between the interests of such persons and the interests of the lawyer’s clients.
If the possibility of such conflict disqualified a lawyer from serving on the board of a legal
services organization, the profession’s involvement in such organizations would be severely
curtailed.
[1A] This Rule applies to legal services organizations organized and operating on a
not-for-profit basis.
[2]
It may be necessary in appropriate cases to reassure a client of the organization
that the representation will not be affected by conflicting loyalties of a member of the board.
Established, written policies in this respect can enhance the credibility of such assurances.
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RULE 6.4:
LAW REFORM ACTIVITIES AFFECTING CLIENT INTERESTS
A lawyer may serve as a director, officer or member of an organization involved in
reform of the law or its administration, notwithstanding that the reform may affect the
interests of a client of the lawyer. When the lawyer knows that the interests of a client may
be materially benefitted by a decision in which the lawyer actively participates, the lawyer
shall disclose that fact to the organization, but need not identify the client. In determining
the nature and scope of participation in such activities, a lawyer should be mindful of
obligations to clients under other Rules, particularly Rule 1.7.
Comment
[1]
Lawyers involved in organizations seeking law reform generally do not have a
client-lawyer relationship with the organization. Otherwise, it might follow that a lawyer could
not be involved in a bar association law reform program that might indirectly affect a client. For
example, a lawyer concentrating in antitrust litigation might be regarded as disqualified from
participating in drafting revisions of rules governing that subject. In determining the nature and
scope of participation in such activities, a lawyer should be mindful of obligations to clients. A
lawyer’s identification with the organization’s aims and purposes, under some circumstances,
may give rise to a personal-interest conflict with client interests implicating the lawyer’s
obligations under other Rules, particularly Rule 1.7. A lawyer is also professionally obligated to
protect the integrity of the law reform program by making an appropriate disclosure within the
organization when the lawyer knows a private client might be materially affected.
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RULE 6.5:
PARTICIPATION IN LIMITED PRO BONO LEGAL SERVICES PROGRAMS
(a)
A lawyer who, under the auspices of a program sponsored by a court,
government agency, bar association or not-for-profit legal services organization, provides
short-term limited legal services to a client without expectation by either the lawyer or the
client that the lawyer will provide continuing representation in the matter:
(1)
shall comply with Rules 1.7, 1.8 and 1.9, concerning restrictions on
representations where there are or may be conflicts of interest as that term is
defined in these Rules, only if the lawyer has actual knowledge at the time of
commencement of representation that the representation of the client involves a
conflict of interest; and
(2)
shall comply with Rule 1.10 only if the lawyer has actual knowledge at
the time of commencement of representation that another lawyer associated with
the lawyer in a law firm is affected by Rules 1.7, 1.8 and 1.9.
(b)
Except as provided in paragraph (a)(2), Rule 1.7 and Rule 1.9 are
inapplicable to a representation governed by this Rule.
(c)
Short-term limited legal services are services providing legal advice or
representation free of charge as part of a program described in paragraph (a) with no
expectation that the assistance will continue beyond what is necessary to complete an initial
consultation, representation or court appearance.
(d)
The lawyer providing short-term limited legal services must secure the
client’s informed consent to the limited scope of the representation, and such
representation shall be subject to the provisions of Rule 1.6.
(e)
This Rule shall not apply where the court before which the matter is pending
determines that a conflict of interest exists or, if during the course of the representation,
the lawyer providing the services becomes aware of the existence of a conflict of interest
precluding continued representation.
Comment
[1]
Legal services organizations, courts, government agencies, bar associations and
various non-profit organizations have established programs through which lawyers provide free
short-term limited legal services, such as advice or the completion of legal forms, to assist
persons to address their legal problems without further representation by a lawyer. In these
programs, such as legal-advice hotlines, advice-only clinics or pro se counseling programs, a
client-lawyer relationship is established, but there is no expectation that the lawyer’s
representation of the client will continue beyond the limited consultation. Such programs are
normally operated under circumstances in which it is not feasible for a lawyer to utilize the
conflict-checking system required by Rule 1.10(e) before providing the short-term limited legal
services contemplated by this Rule. See also Rules 1.7, 1.8, 1.9, 1.10.
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[2]
A lawyer who provides short-term limited legal services pursuant to this Rule
must secure the client’s informed consent to the limited scope of the representation. See Rule
1.2(c). If a short-term limited representation would not be reasonable under the circumstances,
the lawyer may offer advice to the client, but must also advise the client of the need for further
assistance of counsel. Except as provided in this Rule, these Rules, including Rules 1.6 and Rule
1.9(c), are applicable to the limited representation.
[3]
Because a lawyer who is representing a client in the circumstances addressed by
this Rule ordinarily is not able to check systematically for conflicts of interest, paragraph (a)
requires compliance with Rules 1.7, 1.8 and 1.9 only if the lawyer knows that the representation
presents a conflict of interest for the lawyer, and with Rule 1.10 only if the lawyer knows that
another lawyer in the lawyer’s firm is affected by these Rules.
[4]
Because the limited nature of the services significantly reduces the risk of
conflicts of interest with other matters being handled by the lawyer’s firm, paragraph (b)
provides that Rules 1.7 and 1.9 are inapplicable to a representation governed by this Rule, except
as provided by paragraph (a)(2). Paragraph (a)(2) requires the participating lawyer to comply
with Rule 1.10 only when the lawyer knows that the lawyer’s firm is affected by Rules 1.7, 1.8
or 1.9.
[5]
If, after commencing a short-term limited representation in accordance with this
Rule, a lawyer undertakes to represent the client in the matter on an ongoing basis, Rules 1.7,
1.9(a) and 1.10 become applicable.
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RULE 7.1:
ADVERTISING
(a)
A lawyer or law firm shall not use or disseminate or participate in the use or
dissemination of any advertisement that:
(1)

contains statements or claims that are false, deceptive or misleading;

(2)

violates a Rule.

or

(b)
Subject to the provisions of paragraph (a), an advertisement may include
information as to:
(1)
legal and nonlegal education; degrees and other scholastic
distinctions; dates of admission to any bar; areas of the law in which the lawyer or
law firm practices, as authorized by these Rules; public offices and teaching
positions held; publications of law-related matters authored by the lawyer;
memberships in bar associations or other professional societies or organizations,
including offices and committee assignments therein; foreign language fluency; and
bona fide professional ratings;
(2)
names of clients regularly represented, provided that the client has
given prior written consent;
(3)
bank references; credit arrangements accepted; prepaid or group
legal services programs in which the lawyer or law firm participates; nonlegal
services provided by the lawyer or law firm or by an entity owned and controlled by
the lawyer or law firm; the existence of contractual relationships between the lawyer
or law firm and a nonlegal professional or nonlegal professional service firm, to the
extent permitted by Rule 5.8, and the nature and extent of services available
through those contractual relationships; and
(4)
legal fees for initial consultation; contingent fee rates in civil matters,
when accompanied by a statement disclosing the information required by
paragraph (p); range of fees for legal and nonlegal services, provided that there be
available to the public free of charge a written statement clearly describing the
scope of each advertised service, hourly rates, and fixed fees for specified legal and
nonlegal services.
(c)

An advertisement shall not:

(1)
include a paid endorsement of, or testimonial about, a lawyer or law
firm without disclosing that the person is being compensated therefor;
(2)
include the portrayal of a fictitious law firm, the use of a fictitious
name to refer to lawyers not associated together in a law firm, or otherwise imply
that lawyers are associated in a law firm if that is not the case;
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(3)
use actors to portray a judge, the lawyer, members of the law firm, or
clients, or utilize depictions of fictionalized events or scenes, without disclosure of
same;
(4)
(d)
following:

be made to resemble legal documents.

An advertisement that complies with paragraph (e) may contain the

(1)
statements that are reasonably likely to create an expectation about
results the lawyer can achieve;
(2)
statements that compare the lawyer’s services with the services of
other lawyers;
(3)

testimonials or endorsements of clients, and of former clients; or

(4)
statements describing or characterizing the quality of the lawyer’s or
law firm’s services.
(e)
provided:

It is permissible to provide the information set forth in paragraph (d)
(1)

its dissemination does not violate paragraph (a);

(2)
it can be factually supported by the lawyer or law firm as of the date
on which the advertisement is published or disseminated; and
(3)
it is accompanied by the following disclaimer: “Prior results do not
guarantee a similar outcome”; and
(4)
in the case of a testimonial or endorsement from a client with respect
to a matter still pending, the client gives informed consent confirmed in
writing.
(f)
Every advertisement other than those appearing in a radio, television or
billboard advertisement, in a directory, newspaper, magazine or other periodical (and any
web sites related thereto), or made in person pursuant to Rule 7.3(a)(1), shall be labeled
“Attorney Advertising” on the first page, or on the home page in the case of a web site. If
the communication is in the form of a self-mailing brochure or postcard, the words
“Attorney Advertising” shall appear therein. In the case of electronic mail, the subject line
shall contain the notation “ATTORNEY ADVERTISING.”
(g)
A lawyer or law firm shall not utilize meta-tags or other hidden computer
codes that, if displayed, would violate these Rules.
(h)
All advertisements shall include the name, principal law office address and
telephone number of the lawyer or law firm whose services are being offered.
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(i)
Any words or statements required by this Rule to appear in an advertisement
must be clearly legible and capable of being read by the average person, if written, and
intelligible if spoken aloud. In the case of a web site, the required words or statements shall
appear on the home page.
(j)
A lawyer or law firm advertising any fixed fee for specified legal services
shall, at the time of fee publication, have available to the public a written statement clearly
describing the scope of each advertised service, which statement shall be available to the
client at the time of retainer for any such service. Such legal services shall include all those
services that are recognized as reasonable and necessary under local custom in the area of
practice in the community where the services are performed.
(k)
All advertisements shall be pre-approved by the lawyer or law firm, and a
copy shall be retained for a period of not less than three years following its initial
dissemination. Any advertisement contained in a computer-accessed communication shall
be retained for a period of not less than one year. A copy of the contents of any web site
covered by this Rule shall be preserved upon the initial publication of the web site, any
major web site redesign, or a meaningful and extensive content change, but in no event less
frequently than once every 90 days.
(l)
If a lawyer or law firm advertises a range of fees or an hourly rate for
services, the lawyer or law firm shall not charge more than the fee advertised for such
services. If a lawyer or law firm advertises a fixed fee for specified legal services, or
performs services described in a fee schedule, the lawyer or law firm shall not charge more
than the fixed fee for such stated legal service as set forth in the advertisement or fee
schedule, unless the client agrees in writing that the services performed or to be performed
were not legal services referred to or implied in the advertisement or in the fee schedule
and, further, that a different fee arrangement shall apply to the transaction.
(m)
Unless otherwise specified in the advertisement, if a lawyer publishes any fee
information authorized under this Rule in a publication that is published more frequently
than once per month, the lawyer shall be bound by any representation made therein for a
period of not less than 30 days after such publication. If a lawyer publishes any fee
information authorized under this Rule in a publication that is published once per month
or less frequently, the lawyer shall be bound by any representation made therein until the
publication of the succeeding issue. If a lawyer publishes any fee information authorized
under this Rule in a publication that has no fixed date for publication of a succeeding issue,
the lawyer shall be bound by any representation made therein for a reasonable period of
time after publication, but in no event less than 90 days.
(n)
Unless otherwise specified, if a lawyer broadcasts any fee information
authorized under this Rule, the lawyer shall be bound by any representation made therein
for a period of not less than 30 days after such broadcast.
(o)
A lawyer shall not compensate or give anything of value to representatives of
the press, radio, television or other communication medium in anticipation of or in return
for professional publicity in a news item.
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(p)
All advertisements that contain information about the fees charged by the
lawyer or law firm, including those indicating that in the absence of a recovery no fee will
be charged, shall comply with the provisions of Judiciary Law § 488(3).
(q)
A lawyer may accept employment that results from participation in activities
designed to educate the public to recognize legal problems, to make intelligent selection of
counsel or to utilize available legal services.
(r)
Without affecting the right to accept employment, a lawyer may speak
publicly or write for publication on legal topics so long as the lawyer does not undertake to
give individual advice.
Comment
Advertising
[1]
The need of members of the public for legal services is met only if they recognize
their legal problems, appreciate the importance of seeking assistance, and are able to obtain the
services of competent legal counsel. Hence, important functions of the legal profession are to
educate people to recognize their problems, to facilitate the process of intelligent selection of
lawyers, and to assist in making legal services fully available.
[2]
The public’s need to know about legal services can be fulfilled in part through
advertising. People of limited means who have not made extensive use of legal services in many
instances rely on advertising to find appropriate counsel. While a lawyer’s reputation may
attract some clients, lawyers may also make the public aware of their services by advertising to
obtain work.
[3]
Advertising by lawyers serves two principal purposes: first, it educates potential
clients regarding their need for legal advice and assists them in obtaining a lawyer appropriate
for those needs. Second, it enables lawyers to attract clients. To carry out these two purposes
and because of the critical importance of legal services, it is of the utmost importance that lawyer
advertising not be false, deceptive or misleading. Truthful statements that are misleading are
prohibited by this Rule. A truthful statement is misleading if it omits a fact necessary to make
the lawyer’s communication, considered as a whole, not materially misleading. A truthful
statement is also misleading if there is a substantial likelihood that it will lead a reasonable
person to formulate a specific conclusion about the lawyer or the lawyer’s services, or about the
results a lawyer can achieve, for which there is no reasonable factual foundation. For example, a
lawyer might truthfully state, “I have never lost a case,” but that statement would be misleading
if the lawyer settled virtually all cases that the lawyer handled. A communication to anyone that
states or implies that the lawyer has the ability to influence improperly a court, court officer,
governmental agency or government official is improper under Rule 8.4(e).
[4]
To be effective, advertising must attract the attention of viewers, readers or
recipients and convey its content in ways that will be understandable and helpful to them.
Lawyers may therefore use advertising techniques intended to attract attention, such as music,
sound effects, graphics and the like, so long as those techniques do not render the advertisement
false, deceptive or misleading. Lawyer advertising may use actors or fictionalized events or
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scenes for this purpose, provided appropriate disclosure of their use is made. Some images or
techniques, however, are highly likely to be misleading. So, for instance, legal advertising
should not be made to resemble legal documents.
[5]
The “Attorney Advertising” label serves to dispel any confusion or concern that
might be created when nonlawyers receive letters or emails from lawyers. The label is not
necessary for advertising in newspapers or on television, or similar communications that are selfevidently advertisements, such as billboards or press releases transmitted to news outlets, and as
to which there is no risk of such confusion or concern. The ultimate purpose of the label is to
inform readers where they might otherwise be confused.
[6]
Not all communications made by lawyers about the lawyer or the law firm’s
services are advertising. Advertising by lawyers consists of communications made in any form
about the lawyer or the law firm’s services, the primary purpose of which is retention of the
lawyer or law firm for pecuniary gain as a result of the communication. However, noncommercial communications motivated by a not-for-profit organization’s interest in political
expression and association are generally not considered advertising.
Of course, all
communications by lawyers, whether subject to the special rules governing lawyer advertising or
not, are governed by the general rule that lawyers may not engage in conduct involving
dishonesty, fraud, deceit or misrepresentation, or knowingly make a material false statement of
fact or law. By definition, communications to existing clients are excluded from the Rules
governing advertising. A client who is a current client in any matter is an existing client for all
purposes of these Rules. (Whether a client is a current client for purposes of conflicts of interest
and other issues may depend on other considerations. Generally, the term “current client” for
purposes of the advertising exemption should be interpreted more broadly than it is for
determining whether a client is a “current client” for purposes of a conflict of interest analysis.)
[7]
Communications to former clients that are germane to the earlier representation
are not considered to be advertising. Likewise, communications to other lawyers, including
those made in bar association publications and other publications targeted primarily at lawyers,
are excluded from the special rules governing lawyer advertising even if their purpose is the
retention of the lawyer or law firm. Topical newsletters, client alerts, or blogs intended to
educate recipients about new developments in the law are generally not considered advertising.
However, a newsletter, client alert, or blog that provides information or news primarily about the
lawyer or law firm (for example, the lawyer or law firm’s cases, personnel, clients or
achievements) generally would be considered advertising. Communications, such as proposed
retainer agreements or ordinary correspondence with a prospective client who has expressed
interest in, and requested information about, a lawyer’s services, are not advertising.
Accordingly, the special restrictions on advertising and solicitation would not apply to a lawyer’s
response to a prospective client who has asked the lawyer to outline the lawyer’s qualifications
to undertake a proposed retention or the terms of a potential retention.
[8]
The circulation or distribution to prospective clients by a lawyer of an article or
report published about the lawyer by a third party is advertising if the lawyer’s primary purpose
is to obtain retentions. In circulating or distributing such materials the lawyer should include
information or disclaimers as necessary to dispel any misconceptions to which the article may
give rise. For example, if a lawyer circulates an article discussing the lawyer’s successes that is
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reasonably likely to create an expectation about the results the lawyer will achieve in future
cases, a disclaimer is required by paragraph (e)(3). If the article contains misinformation about
the lawyer’s qualifications, any circulation of the article by the lawyer should make any
necessary corrections or qualifications. This may be necessary even when the article included
misinformation through no fault of the lawyer or because the article is out of date, so that
material information that was true at the time is no longer true. Some communications by a law
firm that may constitute marketing or branding are not necessarily advertisements. For example,
pencils, legal pads, greeting cards, coffee mugs, T-shirts or the like with the law firm name, logo,
and contact information printed on them do not constitute “advertisements” within the definition
of this Rule if their primary purpose is general awareness and branding, rather than the retention
of the law firm for a particular matter.
Recognition of Legal Problems
[9]
The legal professional should help the public to recognize legal problems because
such problems may not be self-revealing and might not be timely noticed. Therefore, lawyers
should encourage and participate in educational and public-relations programs concerning the
legal system, with particular reference to legal problems that frequently arise. A lawyer’s
participation in an educational program is ordinarily not considered to be advertising because its
primary purpose is to educate and inform rather than to attract clients. Such a program might be
considered to be advertising if, in addition to its educational component, participants or
recipients are expressly encouraged to hire the lawyer or law firm. A lawyer who writes or
speaks for the purpose of educating members of the public to recognize their legal problems
should carefully refrain from giving or appearing to give a general solution applicable to all
apparently similar individual problems, because slight changes in fact situations may require a
material variance in the applicable advice; otherwise, the public may be misled and misadvised.
Talks and writings by lawyers for nonlawyers should caution them not to attempt to solve
individual problems on the basis of the information contained therein.
[10] As members of their communities, lawyers may choose to sponsor or contribute
to cultural, sporting, charitable or other events organized by not-for-profit organizations. If
information about the lawyer or law firm disseminated in connection with such an event is
limited to the identification of the lawyer or law firm, the lawyer’s or law firm’s contact
information, a brief description of areas of practice, and the fact of sponsorship or contribution,
the communication is not considered advertising.
Statements Creating Expectations, Characterizations of Quality, and Comparisons
[11] Lawyer advertising may include statements that are reasonably likely to create an
expectation about results the lawyer can achieve, statements that compare the lawyer’s services
with the services of other lawyers, or statements describing or characterizing the quality of the
lawyer’s or law firm’s services, only if they can be factually supported by the lawyer or law firm
as of the date on which the advertisement is published or disseminated and are accompanied by
the following disclaimer: “Prior results do not guarantee a similar outcome.” Accordingly, if
true and accompanied by the disclaimer, a lawyer or law firm could advertise “Our firm won 10
jury verdicts over $1,000,000 in the last five years,” “We have more Patent Lawyers than any
other firm in X County,” or “I have been practicing in the area of divorce law for more than 10
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years.” Even true factual statements may be misleading if presented out of the context of
additional information needed to properly understand and evaluate the statements. For example,
a truthful statement by a lawyer that the lawyer’s average jury verdict for a given year was
$100,000 may be misleading if that average was based on a large number of very small verdicts
and one $10,000,000 verdict. Likewise, advertising that truthfully recites judgment amounts
would be misleading if the lawyer failed to disclose that the judgments described were
overturned on appeal or were obtained by default.
[12] Descriptions of characteristics of the lawyer or law firm that are not comparative
and do not involve results obtained are permissible even though they cannot be factually
supported. Such statements are understood to be general descriptions and not claims about
quality, and would not be likely to mislead potential clients. Accordingly, a law firm could
advertise that it is “Hard-Working,” “Dedicated,” or “Compassionate” without the necessity to
provide factual support for such subjective claims. On the other hand, descriptions of
characteristics of the law firm that compare its services with those of other law firms and that are
not susceptible of being factually supported could be misleading to potential clients.
Accordingly, a lawyer may not advertise that the lawyer is the “Best,” “Most Experienced,” or
“Hardest Working.” Similarly, some claims that involve results obtained are not susceptible of
being factually supported and could be misleading to potential clients. Accordingly, a law firm
may not advertise that it will obtain “Big $$$,” “Most Money,” or “We Win Big.”
Bona Fide Professional Ratings
[13] An advertisement may include information regarding bona fide professional
ratings by referring to the rating service and how it has rated the lawyer, provided that the
advertisement contains the “past results” disclaimer as required under paragraphs (d) and (e).
However, a rating is not “bona fide” unless it is unbiased and nondiscriminatory. Thus, it must
evaluate lawyers based on objective criteria or legitimate peer review in a manner unbiased by
the rating service’s economic interests (such as payment to the rating service by the rated lawyer)
and not subject to improper influence by lawyers who are being evaluated. Further, the rating
service must fairly consider all lawyers within the pool of those who are purported to be covered.
For example, a rating service that purports to evaluate all lawyers practicing in a particular
geographic area or in a particular area of practice or of a particular age must apply its criteria to
all lawyers within that geographic area, practice area, or age group.
Meta-Tags
[14] Meta-tags are hidden computer software codes that direct certain Internet search
engines to the web site of a lawyer or law firm. For example, if a lawyer places the meta-tag
“NY personal injury specialist” on the lawyer’s web site, then a person who enters the search
term “personal injury specialist” into a search engine will be directed to that lawyer’s web page.
That particular meta-tag is prohibited because Rule 7.4(a) generally prohibits the use of the word
“specialist.” However, a lawyer may use an advertisement employing meta-tags or other hidden
computer codes that, if displayed, would not violate a Rule.
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Advertisements Referring to Fees and Advances
[15] All advertisements that contain information about the fees or expenses charged by
the lawyer or law firm, including advertisements indicating that in the absence of a recovery no
fee will be charged, must comply with the provisions of section 488(3) of the Judiciary Law.
However, a lawyer or law firm that offers any of the fee and expense arrangements permitted by
section 488(3) must not, either directly or in any advertisement, state or imply that the lawyer’s
or law firm’s ability to advance or pay costs and expenses of litigation is unique or extraordinary
when that is not the case. For example, if an advertisement promises that the lawyer or law firm
will advance the costs and expenses of litigation contingent on the outcome of the matter, or
promises that the lawyer or law firm will pay the costs and expenses of litigation for indigent
clients, then the advertisement must not say that such arrangements are “unique in the area,”
“unlike other firms,” available “only at our firm,” “extraordinary,” or words to that effect, unless
that is actually the case. However, if the lawyer or law firm can objectively demonstrate that this
arrangement is unique or extraordinary, then the lawyer or law firm may make such a claim in
the advertisement.
Retention of Copies; Filing of Copies; Designation of Principal Office
[16] Where these Rules require that a lawyer retain a copy of an advertisement or file a
copy of a solicitation or other information, that obligation may be satisfied by any of the
following: original records, photocopies, microfilm, optical imaging, and any other medium that
preserves an image of the document that cannot be altered without detection.
[17] A law firm that has no office it considers its principal office may comply with
paragraph (h) by listing one or more offices where a substantial amount of the law firm’s work is
performed.
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RULE 7.2:
PAYMENT FOR REFERRALS
(a)
A lawyer shall not compensate or give anything of value to a person or
organization to recommend or obtain employment by a client, or as a reward for having
made a recommendation resulting in employment by a client, except that:
(1)
a lawyer or law firm may refer clients to a nonlegal professional or
nonlegal professional service firm pursuant to a contractual relationship with such
nonlegal professional or nonlegal professional service firm to provide legal and
other professional services on a systematic and continuing basis as permitted by
Rule 5.8, provided however that such referral shall not otherwise include any
monetary or other tangible consideration or reward for such, or the sharing of legal
fees; and
(2)
a lawyer may pay the usual and reasonable fees or dues charged by a
qualified legal assistance organization or referral fees to another lawyer as
permitted by Rule 1.5(g).
(b)
A lawyer or the lawyer’s partner or associate or any other affiliated lawyer
may be recommended, employed or paid by, or may cooperate with one of the following
offices or organizations that promote the use of the lawyer’s services or those of a partner
or associate or any other affiliated lawyer, or request one of the following offices or
organizations to recommend or promote the use of the lawyer’s services or those of the
lawyer’s partner or associate, or any other affiliated lawyer as a private practitioner, if
there is no interference with the exercise of independent professional judgment on behalf of
the client:
(1)

a legal aid office or public defender office:
(i)

operated or sponsored by a duly accredited law school;

(ii)
operated or sponsored by a bona fide, non-profit community
organization;

(2)

(iii)

operated or sponsored by a governmental agency; or

(iv)

operated, sponsored, or approved by a bar association;

a military legal assistance office;

(3)
a lawyer referral service operated, sponsored or approved by a bar
association or authorized by law or court rule; or
(4)
any bona fide organization that recommends, furnishes or pays for
legal services to its members or beneficiaries provided the following conditions are
satisfied:
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(i)
Neither the lawyer, nor the lawyer’s partner, nor associate, nor
any other affiliated lawyer nor any nonlawyer, shall have initiated or
promoted such organization for the primary purpose of providing financial
or other benefit to such lawyer, partner, associate or affiliated lawyer;
(ii)
Such organization is not operated for the purpose of procuring
legal work or financial benefit for any lawyer as a private practitioner
outside of the legal services program of the organization;
(iii)
The member or beneficiary to whom the legal services are
furnished, and not such organization, is recognized as the client of the lawyer
in the matter;
(iv)
The legal service plan of such organization provides
appropriate relief for any member or beneficiary who asserts a claim that
representation by counsel furnished, selected or approved by the
organization for the particular matter involved would be unethical, improper
or inadequate under the circumstances of the matter involved; and the plan
provides an appropriate procedure for seeking such relief;
(v)
The lawyer does not know or have cause to know that such
organization is in violation of applicable laws, rules of court or other legal
requirements that govern its legal service operations; and
(vi)
Such organization has filed with the appropriate disciplinary
authority, to the extent required by such authority, at least annually a report
with respect to its legal service plan, if any, showing its terms, its schedule of
benefits, its subscription charges, agreements with counsel and financial
results of its legal service activities or, if it has failed to do so, the lawyer does
not know or have cause to know of such failure.
Comment
Paying Others to Recommend a Lawyer
[1]
Lawyers are not permitted to pay others for channeling professional work.
Paragraph (a), however, does not prohibit a lawyer from paying for advertising and
communications permitted by these Rules, including the costs of print directory listings, online
directory listings, newspaper ads, television and radio airtime, domain name registrations,
sponsorship fees, banner ads and group advertising. A lawyer may also compensate employees,
agents and vendors who are engaged to provide marketing or client development services, such
as publicists, public-relations personnel, marketing personnel and web site designers. See Rule
5.3 for the duties of lawyers and law firms with respect to the conduct of nonlawyers who
prepare marketing materials for them.
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[2]
A lawyer may pay the usual charges of a qualified legal assistance organization.
A lawyer so participating should make certain that the relationship with a qualified legal
assistance organization in no way interferes with independent professional representation of the
interests of the individual client. A lawyer should avoid situations in which officials of the
organization who are not lawyers attempt to direct lawyers concerning the manner in which legal
services are performed for individual members and should also avoid situations in which
considerations of economy are given undue weight in determining the lawyers employed by an
organization or the legal services to be performed for the member or beneficiary, rather than
competence and quality of service.
[3]
A lawyer who accepts assignments or referrals from a qualified legal assistance
organization must act reasonably to ensure that the activities of the plan or service are
compatible with the lawyer’s professional obligations. See Rule 5.3. The lawyer must ensure
that the organization’s communications with prospective clients are in conformity with these
Rules. Thus, advertising must not be false or misleading, as would be the case if the
communications of a qualified legal assistance organization would mislead prospective clients to
think that it was a lawyer referral service sponsored by a state agency or bar association. Nor
could the lawyer allow in-person, telephonic or real-time interactive electronic contacts that
would violate Rule 7.3.
[4]
A lawyer also may agree to refer clients to another lawyer or a nonlawyer in
return for the undertaking of that person to refer clients or customers to the lawyer. Such
reciprocal referral arrangements must not interfere with the lawyer’s professional judgment as to
making referrals or as to providing substantive legal services. See Rules 2.1, 5.4(c). Except as
provided in Rule 1.5(e), a lawyer who receives referrals from a lawyer or nonlawyer must not
pay anything solely for the referral, but the lawyer does not violate paragraph (a) by agreeing to
refer clients to the other lawyer or nonlawyer so long as the reciprocal referral agreement is not
exclusive and the client is informed of the referral agreement. A lawyer may enter into such an
arrangement only if it is nonexclusive on both sides, so that both the lawyer and the nonlawyer
are free to refer clients to others if that is in the best interest of those clients. Conflicts of interest
created by such arrangements are governed by Rule 1.7. A lawyer’s interest in receiving a
steady stream of referrals from a particular source must not undermine the lawyer’s professional
judgment on behalf of clients. Reciprocal referral agreements should not be of indefinite
duration and should be reviewed periodically to determine whether they comply with these
Rules. This Rule does not restrict referrals or divisions of revenues or net income among
lawyers within firms comprising multiple entities.
[5]
Campaign contributions by lawyers to government officials or candidates for
public office who are, or may be, in a position to influence the award of a legal engagement may
threaten governmental integrity by subjecting the recipient to a conflict of interest.
Correspondingly, when a lawyer makes a significant contribution to a public official or an
election campaign for a candidate for public office and is later engaged by the official to perform
legal services for the official’s agency, it may appear that the official has been improperly
influenced in selecting the lawyer, whether or not this is so. This appearance of influence
reflects poorly on the integrity of the legal profession and government as a whole. For these
reasons, just as the Code prohibits a lawyer from compensating or giving anything of value to a
person or organization to recommend or obtain employment by a client, the Code prohibits a
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lawyer from making or soliciting a political contribution to any candidate for government office,
government official, political campaign committee or political party, if a disinterested person
would conclude that the contribution is being made or solicited for the purpose of obtaining or
being considered eligible to obtain a government legal engagement. This would be true even in
the absence of an understanding between the lawyer and any government official or candidate
that special consideration will be given in return for the political contribution or solicitation.
[6]
In determining whether a disinterested person would conclude that a contribution
to a candidate for government office, government official, political campaign committee or
political party is or has been made for the purpose of obtaining or being considered eligible to
obtain a government legal engagement, the factors to be considered include (a) whether legal
work awarded to the contributor or solicitor, if any, was awarded pursuant to a process that was
insulated from political influence, such as a “Request for Proposal” process, (b) the amount of
the contribution or the contributions resulting from a solicitation, (c) whether the contributor or
any law firm with which the lawyer is associated has sought or plans to seek government legal
work from the official or candidate, (d) whether the contribution or solicitation was made
because of an existing personal, family or non-client professional relationship with the
government official or candidate, (e) whether prior to the contribution or solicitation in question,
the contributor or solicitor had made comparable contributions or had engaged in comparable
solicitations on behalf of governmental officials or candidates for public office for which the
lawyer or any law firm with which the lawyer is associated did not perform or seek to perform
legal work, (f) whether the contributor has made a contribution to the government official’s or
candidate’s opponent(s) during the same campaign period and, if so, the amounts thereof, and (g)
whether the contributor is eligible to vote in the jurisdiction of the governmental official or
candidate, and if not, whether other factors indicate that the contribution or solicitation was
nonetheless made to further a genuinely held political, social or economic belief or interest rather
than to obtain a legal engagement.
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RULE 7.3:
SOLICITATION AND RECOMMENDATION OF PROFESSIONAL EMPLOYMENT
(a)

A lawyer shall not engage in solicitation:

(1)
by in-person or telephone contact, or by real-time or interactive
computer-accessed communication unless the recipient is a close friend, relative,
former client or existing client; or
(2)

by any form of communication if:

(i)
the communication or contact violates Rule 4.5, Rule 7.1(a), or
paragraph (e) of this Rule;
(ii)
the recipient has made known to the lawyer a desire not to be
solicited by the lawyer;
(iii)

the solicitation involves coercion, duress or harassment;

(iv)
the lawyer knows or reasonably should know that the age or
the physical, emotional or mental state of the recipient makes it unlikely that
the recipient will be able to exercise reasonable judgment in retaining a
lawyer; or
(v)
the lawyer intends or expects, but does not disclose, that the
legal services necessary to handle the matter competently will be performed
primarily by another lawyer who is not affiliated with the soliciting lawyer as
a partner, associate or of counsel.
(b)
For purposes of this Rule, “solicitation” means any advertisement initiated
by or on behalf of a lawyer or law firm that is directed to, or targeted at, a specific
recipient or group of recipients, or their family members or legal representatives, the
primary purpose of which is the retention of the lawyer or law firm, and a significant
motive for which is pecuniary gain. It does not include a proposal or other writing
prepared and delivered in response to a specific request of a prospective client.
(c)
A solicitation directed to a recipient in this State shall be subject to the
following provisions:
(1)
A copy of the solicitation shall at the time of its dissemination be filed
with the attorney disciplinary committee of the judicial district or judicial
department wherein the lawyer or law firm maintains its principal office. Where no
such office is maintained, the filing shall be made in the judicial department where
the solicitation is targeted. A filing shall consist of:
(i)

a copy of the solicitation;
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(ii)
a transcript of the audio portion of any radio or television
solicitation; and
(iii) if the solicitation is in a language other than English, an
accurate English-language translation.
(2)

Such solicitation shall contain no reference to the fact of filing.

(3)
If a solicitation is directed to a predetermined recipient, a list
containing the names and addresses of all recipients shall be retained by the lawyer
or law firm for a period of not less than three years following the last date of its
dissemination.
(4)
inspection.
(5)

Solicitations filed pursuant to this subdivision shall be open to public

The provisions of this paragraph shall not apply to:

(i)
a solicitation directed or disseminated to a close friend,
relative, or former or existing client;
(ii)
a web site maintained by the lawyer or law firm, unless the
web site is designed for and directed to or targeted at a prospective client
affected by an identifiable actual event or occurrence or by an identifiable
prospective defendant; or
(iii)
professional cards or other announcements the distribution of
which is authorized by Rule 7.5(a).
(d)
A written solicitation shall not be sent by a method that requires the
recipient to travel to a location other than that at which the recipient ordinarily receives
business or personal mail or that requires a signature on the part of the recipient.
(e)
No solicitation relating to a specific incident involving potential claims for
personal injury or wrongful death shall be disseminated before the 30th day after the date
of the incident, unless a filing must be made within 30 days of the incident as a legal
prerequisite to the particular claim, in which case no unsolicited communication shall be
made before the 15th day after the date of the incident.
(f)
Any solicitation made in writing or by computer-accessed communication
and directed to a pre-determined recipient, if prompted by a specific occurrence involving
or affecting a recipient, shall disclose how the lawyer obtained the identity of the recipient
and learned of the recipient’s potential legal need.
(g)
If a retainer agreement is provided with any solicitation, the top of each page
shall be marked “SAMPLE” in red ink in a type size equal to the largest type size used in
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the agreement and the words “DO NOT SIGN” shall appear on the client signature line.
(h)
Any solicitation covered by this section shall include the name, principal law
office address and telephone number of the lawyer or law firm whose services are being
offered.
(i)
The provisions of this Rule shall apply to a lawyer or members of a law firm
not admitted to practice in this State who shall solicit retention by residents of this State.
Comment
Solicitation
[1]
In addition to seeking clients through general advertising (either by public
communications in the media or by private communications to potential clients who are neither
current clients nor other lawyers), many lawyers attempt to attract clients through a specialized
category of advertising called “solicitation.” Not all advertisements are solicitations within the
meaning of this Rule. All solicitations, however, are advertisements with certain additional
characteristics. By definition, a communication that is not an advertisement is not a solicitation.
Solicitations are subject to all of the Rules governing advertising and are also subject to
additional Rules, including filing a copy of the solicitation with the appropriate attorney
disciplinary authority (including a transcript of the audio portion of any radio or television
solicitation and, if the solicitation is in a language other than English, an accurate English
language translation). These and other additional requirements will facilitate oversight by
disciplinary authorities.
[2]
A “solicitation” means any advertisement: (i) that is initiated by a lawyer or law
firm (as opposed to a communication made in response to an inquiry initiated by a potential
client), (ii) with a primary purpose of persuading recipients to retain the lawyer or law firm (as
opposed to providing educational information about the law, see Rule 7.1, Comment [7]), (iii)
that has as a significant motive for the lawyer to make money (as opposed to a public-interest
lawyer offering pro bono services), and (iv) that is directed to or targeted at a specific recipient
or group of recipients, or their family members or legal representatives. Any advertisement that
meets all four of these criteria is a solicitation, and is governed not only by the Rules that govern
all advertisements but also by special Rules governing solicitation.
Directed or Targeted
[3]
An advertisement may be considered to be directed to or targeted at a specific
recipient or recipients in two different ways. First, an advertisement is considered “directed to or
targeted at” a specific recipient or recipients if it is made by in-person or telephone contact or by
real-time or interactive computer-accessed communication or if it is addressed so that it will be
delivered to the specific recipient or recipients or their families or agents (as with letters, emails,
express packages). Advertisements made by in-person or telephone contact or by real-time or
interactive computer-accessed communication are prohibited unless the recipient is a close
friend, relative, former client or current client. Advertisements addressed so that they will be
delivered to the specific recipient or recipients or their families or agents (as with letters, emails,
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express packages) are subject to various additional rules governing solicitation (including filing
and public inspection) because otherwise they would not be readily subject to disciplinary
oversight and review. Second, an advertisement in public media such as newspapers, television,
billboards, web sites or the like is a solicitation if it makes reference to a specific person or group
of people whose legal needs arise out of a specific incident to which the advertisement explicitly
refers. The term “specific incident” is explained in Comment [5].
[4]
Unless it falls within Comment [3], an advertisement in public media such as
newspapers, television, billboards, web sites or the like is presumed not to be directed to or
targeted at a specific recipient or recipients. For example, an advertisement in a public medium
is not directed to or targeted at “a specific recipient or group of recipients” simply because it is
intended to attract potential clients with needs in a specified area of law. Thus, a lawyer could
advertise in the local newspaper that the lawyer is available to assist homeowners in reducing
property tax assessments. Likewise, an advertisement by a patent lawyer is not directed or
targeted within the meaning of the definition solely because the magazine is geared toward
inventors. Similarly, a lawyer could advertise on television or in a newspaper or web site to the
general public that the lawyer practices in the area of personal injury or Workers’ Compensation
law. The fact that some recipients of such advertisements might actually be in need of specific
legal services at the time of the communication does not transform such advertisements into
solicitations.
Solicitations Relating To a Specific Incident Involving Potential Claims for Personal Injury
or Wrongful Death
[5]
Solicitations relating to a specific incident involving potential claims for personal
injury or wrongful death are subject to a further restriction, in that they may not be disseminated
until 30 days (or in some cases 15 days) after the date of the incident. This restriction applies
even where the recipient is a close friend, relative, or former client, but not where the recipient is
a current client. A “specific incident” is a particular identifiable event (or a sequence of related
events occurring at approximately the same time and place) that causes harm to one or more
people. Specific incidents include such events as traffic accidents, plane or train crashes,
explosions, building collapses, and the like.
[6]
A solicitation that is intended to attract potential claims for personal injury or
wrongful death arising from a common cause but at disparate times and places, does not relate to
a specific incident and is not subject to the special 30-day (or 15-day) rule, even though it is
addressed so that it will be delivered to specific recipients or their families or agents (as with
letters, emails, express packages), or is made in a public medium such as newspapers, television,
billboards, web sites or the like and makes reference to a specific person or group of people, see
Comments [3]-[4]. For example, solicitations intended to be of interest only to potential
claimants injured over a period of years by a defective medical device or medication do not
relate to a specific incident and are not subject to the special 30-day (or 15-day) rule.
[7]
An advertisement in the public media that makes no express reference to a
specific incident does not become a solicitation subject to the 30-day (or 15-day) rule solely
because a specific incident has occurred within the last 30 (or 15) days. Thus, a law firm that
advertises on television or in newspapers that it can “help injured people explore their legal
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rights” is not violating the 30-day (or 15-day) rule by running or continuing to run its
advertisements even though a mass disaster injured many people within hours or days before the
advertisement appeared. Unless an advertisement in the public media explicitly refers to a
specific incident, it is not a solicitation subject to the 30-day (or 15-day) blackout period.
However, if a lawyer causes an advertisement to be delivered (whether by mail, email, express
service, courier, or any other form of direct delivery) to a specific recipient (i) with knowledge
that the addressee is either a person killed or injured in a specific incident or that person’s family
member or agent, and (ii) with the intent to communicate with that person because of that
knowledge, then the advertisement is a solicitation subject to the 30-day (or 15-day) rule even if
it makes no reference to a specific incident and even if it is part of a mass mailing.
Extraterritorial Application of Solicitation Rules
[8]
All of the special solicitation rules, including the special 30-day (or 15-day) rule,
apply to solicitations directed to recipients in New York State, whether made by a lawyer
admitted in New York State or a lawyer admitted in any another jurisdiction. Solicitations by a
lawyer admitted in New York State directed to or targeted at a recipient or recipients outside of
New York State are not subject to the filing and related requirements set out in Rule 7.3(c).
Whether such solicitations are subject to the special 30-day (or 15-day) rule depends on the
application of Rule 8.5.
In-Person, Telephone and Real-Time or Interactive Computer-Accessed Communication
[9]
Paragraph (a) generally prohibits in-person solicitation, which has historically
been disfavored by the bar because it poses serious dangers to potential clients. For example, inperson solicitation poses the risk that a lawyer, who is trained in the arts of advocacy and
persuasion, may pressure a potential client to hire the lawyer without adequate consideration.
These same risks are present in telephone contact or by real-time or interactive computeraccessed communication and are regulated in the same manner. The prohibitions on in-person or
telephone contact and by real-time or interactive computer-accessed communication do not apply
if the recipient is a close friend, relative, former or current client. Communications with these
individuals do not pose the same dangers as solicitations to others. However, when the special
30-day (or 15-day) rule applies, it does so even where the recipient is a close friend, relative, or
former client. Ordinary email and web sites are not considered to be real-time or interactive
communication. Similarly, automated pop-up advertisements on a web site that are not a live
response are not considered to be real-time or interactive communication. Instant messaging,
chat rooms, and other similar types of conversational computer-accessed communication are
considered to be real-time or interactive communication.
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RULE 7.4:
IDENTIFICATION OF PRACTICE AND SPECIALTY
(a)
A lawyer or law firm may publicly identify one or more areas of law in which
the lawyer or the law firm practices, or may state that the practice of the lawyer or law
firm is limited to one or more areas of law, provided that the lawyer or law firm shall not
state that the lawyer or law firm is a specialist or specializes in a particular field of law,
except as provided in Rule 7.4(c).
(b)
A lawyer admitted to engage in patent practice before the United States
Patent and Trademark Office may use the designation “Patent Attorney” or a substantially
similar designation.
(c)
A lawyer may state that the lawyer has been recognized or certified as a
specialist only as follows:
(1)
A lawyer who is certified as a specialist in a particular area of law or
law practice by a private organization approved for that purpose by the American
Bar Association may state the fact of certification if, in conjunction therewith, the
certifying organization is identified and the following statement is prominently
made: “This certification is not granted by any governmental authority.”
(2)
A lawyer who is certified as a specialist in a particular area of law or
law practice by the authority having jurisdiction over specialization under the laws
of another state or territory may state the fact of certification if, in conjunction
therewith, the certifying state or territory is identified and the following statement is
prominently made: “This certification granted is not granted by any governmental
authority within the State of New York.”
(3)

A statement is prominently made if:

(i)
when written, it is clearly legible and capable of being read by
the average person, and is at least two font sizes larger than the largest text
used to state the fact of certification.
(ii)
when spoken, it is intelligible to the average person, and is at a
cadence no faster, and a level of audibility no lower, than the cadence and
level of audibility used to state the fact of certification.
Comment
[1]
Paragraph (a) permits a lawyer to indicate areas of practice in which the lawyer
practices, or that his or her practice is limited to those areas.
[2]
Paragraph (b) recognizes the long-established policy of the Patent and Trademark
Office for the designation of lawyers practicing before the Office.
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[3]
Paragraph (c) permits a lawyer to state that the lawyer specializes or is certified as
a specialist in a field of law if such certification is granted by an organization approved or
accredited by the American Bar Association or by the authority having jurisdiction over
specialization under the laws of another jurisdiction provided that the name of the certifying
organization or authority must be included in any communication regarding the certification
together with the disclaimer required by paragraph (c).
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RULE 7.5:
PROFESSIONAL NOTICES, LETTERHEADS AND SIGNS
(a)
A lawyer or law firm may use internet web sites, professional cards,
professional announcement cards, office signs, letterheads or similar professional notices or
devices, provided the same do not violate any statute or court rule and are in accordance
with Rule 7.1, including the following:
(1)
a professional card of a lawyer identifying the lawyer by name and as
a lawyer, and giving addresses, telephone numbers, the name of the law firm, and
any information permitted under Rule 7.1(b) or Rule 7.4. A professional card of a
law firm may also give the names of members and associates;
(2)
a professional announcement card stating new or changed
associations or addresses, change of firm name, or similar matters pertaining to the
professional offices of a lawyer or law firm or any nonlegal business conducted by
the lawyer or law firm pursuant to Rule 5.7. It may state biographical data, the
names of members of the firm and associates, and the names and dates of
predecessor firms in a continuing line of succession. It may state the nature of the
legal practice if permitted under Rule 7.4;
(3)
a sign in or near the office and in the building directory identifying
the law office and any nonlegal business conducted by the lawyer or law firm
pursuant to Rule 5.7. The sign may state the nature of the legal practice if
permitted under Rule 7.4; or
(4)
a letterhead identifying the lawyer by name and as a lawyer, and
giving addresses, telephone numbers, the name of the law firm, associates and any
information permitted under Rule 7.1(b) or Rule 7.4. A letterhead of a law firm
may also give the names of members and associates, and names and dates relating to
deceased and retired members. A lawyer or law firm may be designated “Of
Counsel” on a letterhead if there is a continuing relationship with a lawyer or law
firm, other than as a partner or associate. A lawyer or law firm may be designated
as “General Counsel” or by similar professional reference on stationery of a client if
the lawyer or the firm devotes a substantial amount of professional time in the
representation of that client. The letterhead of a law firm may give the names and
dates of predecessor firms in a continuing line of succession.
(b)
A lawyer in private practice shall not practice under a trade name, a name
that is misleading as to the identity of the lawyer or lawyers practicing under such name, or
a firm name containing names other than those of one or more of the lawyers in the firm,
except that the name of a professional corporation shall contain “PC” or such symbols
permitted by law, the name of a limited liability company or partnership shall contain
“LLC,” “LLP” or such symbols permitted by law and, if otherwise lawful, a firm may use
as, or continue to include in its name the name or names of one or more deceased or retired
members of the firm or of a predecessor firm in a continuing line of succession. Such terms
as “legal clinic,” “legal aid,” “legal service office,” “legal assistance office,” “defender
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office” and the like may be used only by qualified legal assistance organizations, except that
the term “legal clinic” may be used by any lawyer or law firm provided the name of a
participating lawyer or firm is incorporated therein. A lawyer or law firm may not include
the name of a nonlawyer in its firm name, nor may a lawyer or law firm that has a
contractual relationship with a nonlegal professional or nonlegal professional service firm
pursuant to Rule 5.8 to provide legal and other professional services on a systematic and
continuing basis include in its firm name the name of the nonlegal professional service firm
or any individual nonlegal professional affiliated therewith. A lawyer who assumes a
judicial, legislative or public executive or administrative post or office shall not permit the
lawyer’s name to remain in the name of a law firm or to be used in professional notices of
the firm during any significant period in which the lawyer is not actively and regularly
practicing law as a member of the firm and, during such period, other members of the firm
shall not use the lawyer’s name in the firm name or in professional notices of the firm.
(c)
Lawyers shall not hold themselves out as having a partnership with one or
more other lawyers unless they are in fact partners.
(d)
A partnership shall not be formed or continued between or among lawyers
licensed in different jurisdictions unless all enumerations of the members and associates of
the firm on its letterhead and in other permissible listings make clear the jurisdictional
limitations on those members and associates of the firm not licensed to practice in all listed
jurisdictions; however, the same firm name may be used in each jurisdiction.
(e)
A lawyer or law firm may utilize a domain name for an internet web site that
does not include the name of the lawyer or law firm provided:
(1)
all pages of the web site clearly and conspicuously include the actual
name of the lawyer or law firm;
(2)
the lawyer or law firm in no way attempts to engage in the practice of
law using the domain name;
(3)
the domain name does not imply an ability to obtain results in a
matter; and
(4)

the domain name does not otherwise violate these Rules.

(f)
A lawyer or law firm may utilize a telephone number which contains a
domain name, nickname, moniker or motto that does not otherwise violate these Rules.
Comment
Professional Status
[1]
In order to avoid the possibility of misleading persons with whom a lawyer deals,
a lawyer should be scrupulous in the representation of professional status. Lawyers should not
hold themselves out as being partners or associates of a law firm if that is not the fact, and thus
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lawyers should not hold themselves out as being a partners or associates if they only share
offices.
Trade Names and Domain Names
[2]
A lawyer may not practice under a trade name. Many law firms have created
Internet web sites to provide information about their firms. A web site is reached through an
Internet address, commonly called a “domain name.” As long as a law firm’s name complies
with other Rules, it is always proper for a law firm to use its own name or its initials or some
abbreviation or variation of its own name as its domain name. For example, the law firm of Able
and Baker may use the domain name www.ableandbaker.com, or www.ab.com, or
www.able.com, or www.ablelaw.com. However, to make domain names easier for clients and
potential clients to remember and to locate, some law firms may prefer to use terms other than
the law firm’s name. If Able and Baker practices real estate law, for instance, it may prefer a
descriptive domain name such as www.realestatelaw.com or www.ablerealestatelaw.com or a
colloquial domain name such as www.dirtlawyers.com. Accordingly, a law firm may utilize a
domain name for an Internet web site that does not include the name of the law firm, provided
the domain name meets four conditions: First, all pages of the web site created by the law firm
must clearly and conspicuously include the actual name of the law firm. Second, the law firm
must in no way attempt to engage in the practice of law using the domain name. This restriction
is parallel to the general prohibition against the use of trade names. For example, if Able and
Baker uses the domain name www.realestatelaw.com, the firm may not advertise that people
buying or selling homes should “contact www.realestatelaw.com” unless the firm also clearly
and conspicuously includes the name of the law firm in the advertisement. Third, the domain
name must not imply an ability to obtain results in a matter. For example, a personal injury firm
could not use the domain name www.win-your-case.com or www.settle-for-more.com because
such names imply that the law firm can obtain favorable results in every matter regardless of the
particular facts and circumstances. Fourth, the domain name must not otherwise violate a Rule.
If a domain name meets the three criteria listed here but violates another Rule, then the domain
name is improper under this Rule as well. For example, if Able and Baker are each solo
practitioners who are not partners, they may not jointly establish a web site with the domain
name www.ableandbaker.com because the lawyers would be holding themselves out as having a
partnership when they are in fact not partners.
Telephone Numbers
[3]
Many lawyers and law firms use telephone numbers that spell words, because
such telephone numbers are generally easier to remember than strings of numbers. As with
domain names, lawyers and law firms may always properly use their own names, initials, or
combinations of names, initials, numbers, and legal words as telephone numbers. For example,
the law firm of Red & Blue may properly use phone numbers such as RED-BLUE, 4-REDLAW, or RB-LEGAL.
[4]
Some lawyers and firms may instead (or in addition) wish to use telephone
numbers that contain a domain name, nickname, moniker, or motto. A lawyer or law firm may
use such telephone numbers as long as they do not violate any Rules, including those governing
domain names. For example, a personal injury law firm may use the numbers 1-800184
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ACCIDENT, 1-800-HURT-BAD, or 1-800-INJURY-LAW, but may not use the numbers 1-800WINNERS, 1-800-2WIN-BIG, or 1-800-GET-CASH. (Phone numbers with more letters than
the number of digits in a phone number are acceptable as long as the words do not violate a
Rule.) See Rule 7.1, Comment [12].
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RULE 8.1:
CANDOR IN THE BAR ADMISSION PROCESS
(a)
A lawyer shall be subject to discipline if, in connection with the lawyer’s own
application for admission to the bar previously filed in this state or in any other
jurisdiction, or in connection with the application of another person for admission to the
bar, the lawyer knowingly:
(1)

has made or failed to correct a false statement of material fact; or

(2)
has failed to disclose a material fact requested in connection with a
lawful demand for information from an admissions authority.
Comment
[1]
If a person makes a material false statement in connection with an application for
admission, it may be the basis for subsequent disciplinary action if the person is admitted and in
any event may be relevant in a subsequent admission application. The duty imposed by this Rule
applies to a lawyer’s own admission as well as that of another.
[2]
This Rule is subject to the provisions of the Fifth Amendment to the United States
Constitution and corresponding provisions of state constitutions. A person relying on such a
provision in response to a question, however, should do so openly and not use the right of
nondisclosure as a justification for failure to comply with this Rule.
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RULE 8.2:
JUDICIAL OFFICERS AND CANDIDATES
(a)
A lawyer shall not knowingly make a false statement of fact concerning the
qualifications, conduct or integrity of a judge or other adjudicatory officer or of a
candidate for election or appointment to judicial office.
(b)
A lawyer who is a candidate for judicial office shall comply with the
applicable provisions of Part 100 of the Rules of the Chief Administrator of the Courts.
Comment
[1]
Assessments by lawyers are relied on in evaluating the professional or personal
fitness of persons being considered for election or appointment to judicial office. Expressing
honest and candid opinions on such matters contributes to improving the administration of
justice. False statements of fact by a lawyer can unfairly undermine public confidence in the
administration of justice.
[2]
When a lawyer seeks judicial office, the lawyer may engage in constitutionally
protected speech, but is bound by valid limitations on speech and political activity.
[3]
To maintain the fair and independent administration of justice, lawyers are
encouraged to continue traditional efforts to defend judges and courts unjustly criticized.
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RULE 8.3:
REPORTING PROFESSIONAL MISCONDUCT
(a)
A lawyer who knows that another lawyer has committed a violation of the
Rules of Professional Conduct that raises a substantial question as to that lawyer’s honesty,
trustworthiness or fitness as a lawyer shall report such knowledge to a tribunal or other
authority empowered to investigate or act upon such violation.
(b)
A lawyer who possesses knowledge or evidence concerning another lawyer or
a judge shall not fail to respond to a lawful demand for information from a tribunal or
other authority empowered to investigate or act upon such conduct.
(c)

This Rule does not require disclosure of:
(1)

information otherwise protected by Rule 1.6; or

(2)
information gained by a lawyer or judge while participating in a bona
fide lawyer assistance program.
Comment
[1]
Self-regulation of the legal profession requires that members of the profession
initiate disciplinary investigation when they know of a violation of the Rules of Professional
Conduct. Lawyers have a similar obligation to cooperate with authorities empowered to
investigate judicial misconduct. An apparently isolated violation may indicate a pattern of
misconduct that only a disciplinary investigation can uncover. Reporting a violation is especially
important where the victim is unlikely to discover the offense.
[2]
A report about misconduct is not required where it would result in violation of
Rule 1.6. However, a lawyer should encourage a client to consent to disclosure where
prosecution would not substantially prejudice the client’s interests.
[3]
If a lawyer were obliged to report every violation of the Rules, the failure to
report any violation would itself be a professional offense. Such a requirement existed in many
jurisdictions, but proved to be unenforceable. This Rule limits the reporting obligation to those
offenses that a self-regulating profession must vigorously endeavor to prevent. A measure of
judgment is therefore required in complying with the provisions of this Rule. The term
“substantial” refers to the seriousness of the possible offense and not the quantum of evidence of
which the lawyer is aware. A report should be made to a tribunal or other authority empowered
to investigate or act upon the violation.
[3A] Paragraph (b) requires a lawyer in certain situations to respond to a lawful
demand for information concerning another lawyer or a judge. This Rule is subject to the
provisions of the Fifth Amendment to the United States Constitution and corresponding
provisions of state law. A person relying on such a provision in response to a question, however,
should do so openly and not use the right of nondisclosure as a justification for failure to comply
with this Rule.
188
Page 379 of 777

[4]
The duty to report professional misconduct does not apply to a lawyer retained to
represent a lawyer whose professional conduct is in question. Such a situation is governed by
the Rules applicable to the client-lawyer relationship.
[5]
Information about a lawyer’s or judge’s misconduct or fitness may be received by
a lawyer in the course of that lawyer’s participation in a bona fide assistance program for lawyers
or judges. In that circumstance, providing for an exception to the reporting requirements of
paragraphs (a) and (b) encourages lawyers and judges to seek assistance and treatment through
such a program. Without such an exception, lawyers and judges may hesitate to seek assistance
and treatment from these programs, and this may result in additional harm to their professional
careers and additional injury to the welfare of clients and the public.
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RULE 8.4:
MISCONDUCT
A lawyer or law firm shall not:
(a)
violate or attempt to violate the Rules of Professional Conduct, knowingly
assist or induce another to do so, or do so through the acts of another;
(b)
engage in illegal conduct that adversely reflects on the lawyer’s honesty,
trustworthiness or fitness as a lawyer;
(c)

engage in conduct involving dishonesty, fraud, deceit or misrepresentation;

(d)

engage in conduct that is prejudicial to the administration of justice;

(e)

state or imply an ability:

(1)
to influence improperly or upon irrelevant grounds any tribunal,
legislative body or public official; or
(2)

to achieve results using means that violate these Rules or other law;

(f)
knowingly assist a judge or judicial officer in conduct that is a violation of
applicable rules of judicial conduct or other law;
(g)
unlawfully discriminate in the practice of law, including in hiring, promoting
or otherwise determining conditions of employment on the basis of age, race, creed, color,
national origin, sex, disability, marital status or sexual orientation. Where there is a
tribunal with jurisdiction to hear a complaint, if timely brought, other than a
Departmental Disciplinary Committee, a complaint based on unlawful discrimination shall
be brought before such tribunal in the first instance. A certified copy of a determination
by such a tribunal, which has become final and enforceable and as to which the right to
judicial or appellate review has been exhausted, finding that the lawyer has engaged in an
unlawful discriminatory practice shall constitute prima facie evidence of professional
misconduct in a disciplinary proceeding; or
(h)
a lawyer.

engage in any other conduct that adversely reflects on the lawyer’s fitness as

Comment
[1]
Lawyers are subject to discipline when they violate or attempt to violate the Rules
of Professional Conduct, knowingly assist or induce another to do so, or do so through the acts of
another, as when they request or instruct an agent to do so on their behalf. Paragraph (a),
however, does not prohibit a lawyer from advising a client concerning action the client is legally
entitled to take.
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[2]
Many kinds of illegal conduct reflect adversely on fitness to practice law. Illegal
conduct involving violence, dishonesty, fraud, breach of trust, or serious interference with the
administration of justice is illustrative of conduct that reflects adversely on fitness to practice
law. A pattern of repeated offenses, even ones of minor significance when considered
separately, can indicate indifference to legal obligation.
[3]
The prohibition on conduct prejudicial to the administration of justice is generally
invoked to punish conduct, whether or not it violates another ethics rule, that results in
substantial harm to the justice system comparable to those caused by obstruction of justice, such
as advising a client to testify falsely, paying a witness to be unavailable, altering documents,
repeatedly disrupting a proceeding, or failing to cooperate in an attorney disciplinary
investigation or proceeding. The assertion of the lawyer’s constitutional rights consistent with
Rule 8.1, Comment [2] does not constitute failure to cooperate. The conduct must be seriously
inconsistent with a lawyer’s responsibility as an officer of the court.
[4]
A lawyer may refuse to comply with an obligation imposed by law if such refusal
is based upon a reasonable good-faith belief that no valid obligation exists because, for example,
the law is unconstitutional, conflicts with other legal or professional obligations, or is otherwise
invalid. As set forth in Rule 3.4(c), a lawyer may not disregard a specific ruling or standing rule
of a tribunal, but can take appropriate steps to test the validity of such a rule or ruling.
[4A] A lawyer harms the integrity of the law and the legal profession when the lawyer
states or implies an ability to influence improperly any officer or agency of the executive,
legislative or judicial branches of government.
[5]
Lawyers holding public office assume legal responsibilities going beyond those of
other citizens. A lawyer’s abuse of public office can suggest an inability to fulfill the
professional role of lawyers. The same is true of abuse of positions of private trust such as
trustee, executor, administrator, guardian, agent and officer, director or manager of a corporation
or other organization.
[5A] Unlawful discrimination in the practice of law on the basis of age, race, creed,
color, national origin, sex, disability, marital status, or sexual orientation is governed by
paragraph (g).
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RULE 8.5:
DISCIPLINARY AUTHORITY AND CHOICE OF LAW
(a)
A lawyer admitted to practice in this state is subject to the disciplinary
authority of this state, regardless of where the lawyer’s conduct occurs. A lawyer may be
subject to the disciplinary authority of both this state and another jurisdiction where the
lawyer is admitted for the same conduct.
(b)
In any exercise of the disciplinary authority of this state, the rules of
professional conduct to be applied shall be as follows:
(1)
For conduct in connection with a proceeding in a court before which a
lawyer has been admitted to practice (either generally or for purposes of that
proceeding), the rules to be applied shall be the rules of the jurisdiction in which the
court sits, unless the rules of the court provide otherwise; and
(2)

For any other conduct:

(i)
If the lawyer is licensed to practice only in this state, the rules
to be applied shall be the rules of this state, and
(ii)
If the lawyer is licensed to practice in this state and another
jurisdiction, the rules to be applied shall be the rules of the admitting
jurisdiction in which the lawyer principally practices; provided, however,
that if particular conduct clearly has its predominant effect in another
jurisdiction in which the lawyer is licensed to practice, the rules of that
jurisdiction shall be applied to that conduct.
Comment
Disciplinary Authority
[1]
It is longstanding law that the conduct of a lawyer admitted to practice in this
state is subject to the disciplinary authority of this state, regardless of where the conduct occurs.
Choice of Law
[2]
A lawyer may be potentially subject to more than one set of rules of professional
conduct, imposing different obligations. The lawyer may be licensed to practice in more than
one jurisdiction with differing rules, or may be admitted to practice before a particular court with
rules that differ from those of the jurisdiction or jurisdictions in which the lawyer is licensed to
practice. Additionally, the lawyer’s conduct may involve significant contacts with more than
one jurisdiction.
[3]
Paragraph (b) seeks to resolve such potential conflicts. Its premise is that
minimizing conflicts between rules, as well as uncertainty about which rules are applicable, is in
the best interest of clients and the profession (as well as the bodies having authority to regulate
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the profession). Accordingly, it takes the approach of (i) providing that any particular conduct of
a lawyer shall be subject to only one set of rules of professional conduct, and (ii) making the
determination of which set of rules applies to particular conduct as straightforward as possible,
consistent with recognition of appropriate regulatory interests of relevant jurisdictions.
[4]
Paragraph (b)(1) provides that as to a lawyer’s conduct relating to a proceeding
pending before a court before which the lawyer is admitted to practice either generally or for
purposes of that proceeding, the lawyer shall be subject only to the rules of the jurisdiction in
which the court sits unless the rules of the court, including its choice-of-law rules, provide
otherwise. As to all other conduct, paragraph (b)(2) provides that a lawyer shall be subject to the
rules of the admitting jurisdiction in which the lawyer principally practices or, if the predominant
effect of the conduct clearly is in another jurisdiction in which the lawyer is licensed to practice,
the rules of that jurisdiction shall be applied to the conduct. In the case of conduct in
anticipation of a proceeding that is likely to be before a court, the predominant effect of such
conduct could be where the lawyer principally practices, where the conduct occurred, where the
court in which the proceeding is ultimately brought sits, or in another jurisdiction.
[5]
When a lawyer is licensed to practice in New York and another jurisdiction and
the lawyer’s conduct involves significant contacts with more than one jurisdiction, it may not be
clear whether the predominant effect of the lawyer’s conduct will occur in an admitting
jurisdiction other than the one in which the lawyer principally practices. For conduct governed
by paragraph (b)(2), as long as the lawyer’s conduct conforms to the rules of the jurisdiction in
which the lawyer principally practices, the lawyer should not be subject to discipline unless the
predominant effect of the lawyer’s conduct will clearly occur in another admitting jurisdiction.
[6]
If two admitting jurisdictions were to proceed against a lawyer for the same
conduct, they should, applying this Rule, identify the same governing ethics rules. They should
take all appropriate steps to see that they do apply the same rule to the same conduct, and in all
events should avoid proceeding against a lawyer on the basis of two inconsistent rules.
[7]
The choice-of-law provision applies to lawyers engaged in transnational practice,
unless international law, treaties or other agreements between or among competent regulatory
authorities in the affected jurisdictions provide otherwise.
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INDEX
A
Acceptance of Employment. See Employment, acceptance of.
Acquiring interest in litigation. See Adverse effect on professional judgment, interests of lawyer.
Address change, notification of, Rule 7.5(a)(2).
Administrative agencies and tribunals.
former employee, rejection of employment by, Rule 1.11(a)(2).
improper influences on, Rule 3.5(a)(1).
non-adjudicative matters, Rule 3.9.
representation of client before, generally, Rule 3.5.
Admission to practice
requirements for, Rule 8.1.
Advancing funds to clients, Rule 1.8(e).
court costs, Rule 1.8(e)(1).
investigation expenses, Rule 1.8(e)(1).
litigation expenses, Rule 1.8(e)(1).
pro bono cases, Rule 1.8(e)(2).
Adversary system, duty of lawyer to, Rule 3.3.
Adverse legal authority, duty to reveal, Rule 3.3(a)(2).
Adverse effect on professional judgment of lawyer
desires of third persons, Rule 1.7.
interests of former clients, Rule 1.9.
interests of lawyer, Rule 1.7.
interests of other clients, Rule 1.7.
law reform activities, Rule 6.4.
organization as client, Rule 1.13.
Advertising,. See also Name, use of.
announcement of change of association, Rule 7.5(a)(2).
announcement of change of firm name, Rule 7.5(a)(2).
announcement of change of office address, Rule 7.5(a)(2).
announcement of establishment of law office, Rule 7.5(a)(2).
announcement of office opening, Rule 7.5(a)(2).
broadcast
approval by lawyer, Rule 7.1(k).
fee information, lawyer bound by, Rule 7.1(l), (m).
retention of recording, Rule 7.1(k).
building directory, Rule 7.5(a)(3).
cards
announcement, professional, Rule 7.5(a)(2).
professional, Rule 7.5(a)(1).
compensation for, Rule 7.2.
deceptive, Rule 7.1(a)(1).
defined, rule 1.0(a).
directories
building,, Rule 7.5(a)(3).
generally, Rule 7.5(a)(3).
false, Rule 7.1(a)(1).
fee information, Rule 7.1(b)(4), (l), (m).
filing
mailing list, retention of, Rule 7.3(c)(3).
public inspection of filing, Rule 7.3(c)(4).
when required Rule 7.3(c)(1),.
information contained in
permissible, Rule 7.1(b).
prohibited, Rule 7.1(c).
jurisdictional limitations of members of firm, required notice of, Rule 7.5(d).
law office, establishment, Rule 7.5(a)(4).
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law office, identification of area of practice, Rule 7.4.
legal assistance organization, Rule 7.2.
legal publications, Rule 7.1.
legal notices, Rule 7.5.
letterheads
of law firm, Rule 7.5(a)(4).
of lawyer, Rule 7.5(a)(4).
limited practice, Rule 7.4.
magazine, Rule 7.1.
misleading, Rule 7.1(a)(1).
name, Rule 7.5(b). See also Name, use of,
newspaper, Rule 7.1.
news story, Rule 7.1.
non-legal services, Rule 7.1(a)(3).
office address change, Rule 7.5.
office building directory, Rule 7.5.
office, identification of, Rule 7.5.
office sign, Rule 7.5.
partnership, Rule 7.5 (a)-(d).
promoting use of lawyer’s services, Rule 7.3. See also Recommendation of professional employment.
publications, Rule 7.1, 7.5.
publicity, Rule 7.1, 7.5.
published, lawyer bound by fee information, Rule 7.1(l), (m).
qualified legal assistance organization, Rule 7.2.
radio, Rule 7.1.
required contents, Rule 7.1.
sign, Rule 7.5.
specialization, Rule 7.4.
television, Rule 7.1.
website, Rule 7.1(g), (k), 7.5(e).
Advice by lawyer to secure legal services
client, former or regular, Rule 7.3.
close friend, Rule 7.3.
employment resulting from, Rule 7.3.
relative, Rule 7.3.
within permissive legal service programs, Rule 7.2.
Advisor, lawyer as, Rule 2.1.
Affiliated lawyer, Rule 7.5(a)(4), (b).
Age discrimination. See Discrimination.
Aiding unauthorized practice of law, Rule 5.5.
Announcement card. See Advertising, cards, announcement.
Appearance of lawyer. See administrative agencies, representation of client before; Courts, representation of client
before; Legislature, representation of clients before; Witness, lawyer acting as.
Applicant for bar admission. See admission to practice.
Arbitrator
former, Rule 1.12.
lawyer acting as, Rule 2.4.
Arbitration, fee disputes, Rule 1.5.
Argument
before jury, Rule 3.3, 3.5.
before legislature, Rule 3.9.
before tribunal, Rule 3.3.
Associates of lawyer
duty to control, Rule 5.1.
responsibility for conduct of, Rule 5.1.
Association of counsel. See also Co-counsel; Division of legal fees.
client’s suggestion of, Rule 1.5.
lawyer’s suggestion of, Rule 1.5.
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Assumed name. See Name, use of, assumed name.
Attempts to exert personal influence on tribunal, Rule 3.3.
Attorney-client privilege. Rule 1.6. See also Confidential information.
Attorney’s lien. See Fee for legal services, collection of.
B
Bank accounts for clients’ funds, Rule 1.15.
Bar applicant. See Admission to practice.
Bar associations
Law reform activities, Rule 6.4
legal service programs, Rule 7.2.
Bank accounts, Rule 1.15.
Bank charges on clients’ accounts, Rule 1.15.
Belief, defined, Rule 1.0(b).
Bequest by client to lawyer, Rule 1.8.
Bias. See Discrimination.
Bookkeeping. See Records.
Bounds of law, Rule 3.3
Bribes. See Gifts to tribunal officer or employee by lawyer.
Broadcast. See Advertising, broadcast.
Building directory. See Advertising, building, directory.
Business card. See Advertising, cards, professional.
C
Calling card. See Advertising, cards, professional.
Candidate. See Political activity.
Card. See Advertising, cards.
Change of office address. See Advertising, announcement of change of office address.
Change of association. See Advertising, announcement of change of association.
Change of firm name. See Advertising, announcement of change of firm name.
Charitable organizations, representation of, Rule 1.13, 6.3.
Class action. See Advice by lawyer to secure legal services, parties to legal action.
Clients. See also Employment; Adverse effect on professional judgment of lawyer; Fee for legal services; Indigent
parties, representation of; Unpopular party, representation of.
appearance as witness for, Rule 3.7.
attorney-client privilege, Rule 1.6.
commingling of funds of, Rule 1.15(a).
confidential information of, Rule 1.6.
counseling, Rule 1.2, 1.4, 1.13, 1.14, 2.1.
diminished capacity of, Rule 1.14.
gifts from, Rule 1.8(c).
intent or motive of, Rule 1.16(b), (c).
property, protection of, Rule 1.15.
right to decide, Rule 1.2.
Co-counsel. See also Association of counsel.
division of fee with, Rule 1.5(g).
inability to work with, Rule 1.16(c)(8).
Commercial publicity. See Advertising, commercial publicity.
Commingling of funds, Rule 1.15(a).
Communications with
client, rule 1.4.
judicial officers, Rule 3.5(a).
jurors, Rule 3.5.
opposing party, Rule 4.2, 4.3.
members of the venire, Rule 3.5.
witnesses,, Rule 3.4(b).
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Compensation for recommendation of employment, prohibition against, Rule 7.2.
Competence, Mental. See Instability, mental or emotional; Mental competence of client, effect on representation.
Competence, professional, Rule 1.1.
Computer-accessed communication, defined, Rule 1.0(c).
Confidential information, Rule 1.0(d), 1.6.
Conflicting interests. See Adverse effect on professional judgment of lawyer.
Consent of client, requirement of
acceptance of employment though interests conflict, Rule 1.7, 1.8.
acceptance of value from third person,, Rule 1.8.
aggregate settlement of claims, Rule 1.8(g).
association of lawyer, Rule 1.5(g).
foregoing legal action, Rule 1.2, 1.16.
informed consent, defined, Rule 1.0(j).
multiple representation, Rule 1.7.
representation when lawyer related to opposing counsel, Rule 1.7.
use of client’s confidential information, Rule 1.6 .
withdrawal from employment, Rule 1.16.
Consent of tribunal to lawyer’s withdrawal, requirement of, Rule 1.16(d).
Contingent fee
propriety of
in civil actions, Rule 1.5(c).
in criminal actions, Rule 1.5(d).
in domestic relations cases, Rule 1.5(d).
requirement of writing, Rule 1.5(c).
Continuing legal education programs, Rule 1.1.
Contract of employment
fee provisions, desirability of writing, Rule 1.5.
restrictive covenant in, Rule 5.6.
Controversy over fee, avoiding, Rule 1.5.
Corporation, lawyer employed by, Rule 1.13.
Corporation, professional legal. See professional legal corporation.
Counsel, designation as
“General Counsel” designation, Rule 7.5(a)(4).
“Of Counsel” designation, .Rule 7.5(a)(4)
Counseling. See Client, counseling.
Courts. See also Consent of tribunal to lawyer’s withdrawal, requirement of; Evidence, conduct regarding; Trial
tactics.
courtesy, known customs of, Rule 1.2.
representation of client before, Rule 3.3, 3.4.
Court rules. See Advertising, court rules.
Criminal conduct
as basis for discipline of lawyer, Rule 8.4.
duty to reveal information as to, Rule 1.6(b), 3.3(b), 8.3.
Criminal prosecution, Rule 3.4, 3.6, 3.8
Criticism of judges and administrative officials, Rule 8.2.
Cross-examination of witness. See Witnesses, communications with.
D
Deceased lawyer
disposition of files on death, Rule 1.15 .
payment to estate of, Rule 5.4.
use of name by law firm, Rule 7.5.
Decision to be made by
client, Rule 1.2.
lawyer, Rule 1.2.
“Defender office”, Rule 7.2.
Defender, public. See Public defender office, working with.
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Defense against accusation by client, privilege to disclose confidential information, Rule 1.6.
Definitions, Rule 1.0.
Delay of litigation, Rule 3.2.
Delegation by lawyer of tasks,, Rule 5.1, 5.3.
Desires of third parties, duty to avoid influence of, Rule 1.8.
Differing interests, Rule 1.0(f), 1.7(a). See also Adverse effect on professional judgment of lawyer.
Diligence, Rule 1.3.
Diminished capacity of client, Rule 1.14.
Directory listing. See Advertising, directories.
Disciplinary procedures, Rule 8.3, 8.4.
Disciplinary sanction, Scope.
Discipline of lawyer, grounds for
advancement of funds to client improper, Rule 1.8.
advertising, improper, Rule 7.1.
associates, failure to exercise reasonable care toward, Rule 5.1.
circumvention of rule of professional conduct, Rule 8.4.
clients’ funds, management of, Rule 1.15.
communication with adverse party, improper, Rule 4.2, 4.3.
communication with jurors, improper, Rule 3.5.
confidential information, disclosure of, Rule 1.6.
conflicting interests, representation of, Rule 1.7, 1.8, 1.9, 1.10, 1.11, 1.12, 1.13.
criminal conduct, Rule 8.4.
differing interests, improper representation of, Rule 1.7.
discrimination, Rule 8.4(g).
disregard of tribunal ruling, Rule 3.4.
division of fee, improper, Rule 1.5(g), 5.4.
employees, failure to exercise reasonable care toward, Rule 5.1, 5.3.
evidence, false or misleading, use of, Rule 3.3.
extra judicial statement, improper, Rule 3.6.
failure to act competently, Rule 1.1.
failure to disclose information concerning another lawyer or judge, Rule 8.3.
failure to disclose information to tribunal, Rule 3.3.
false accusations, Rule 8.2.
false statement in bar application, Rule 8.1.
fees
charging contingent fee in criminal case, Rule 1.5.
charging illegal or excessive, Rule 1.5
failure to return unearned, Rule 1.16.
further application of unqualified bar applicant, Rule 8.1.
guaranty of financial assistance, Rule 1.8(e).
holding out as a specialist, Rule 7.4.
illegal conduct, Rule 8.4.
improper argument before tribunal, Rule 3.3.
institution of criminal charges, Rule 3.4(e).
investigation of jurors, Rule 3.5.
penalties imposed, Scope.
publicity, improper, Rule 3.6, 7.1.
public office, improper use of, Rule 1.12.
recommendation of professional employment, prohibited, Rule 7.2, 7.3.
restrictive covenant, entering prohibited, Rule 5.6.
solicitation of business, Rule 7.3 .
specialization, notice of, Rule 7.4.
suggestion of need of legal services, prohibitions, Rule 7.2, 7.3.
unauthorized practice of law, Rule 5.5.
unauthorized practice of law, aiding laypersons in, Rule 5.5.
violation of rule of professional conduct, Rule 8.4 .
withdrawal, improper, Rule 1.16.
Disclosure of improper conduct
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of another lawyer, Rule 8.3.
of judge, Rule 8.3.
of person within corporation or similar entity, Rule 1.13(c).
toward juror or member of venire, Rule 3.5.
Discrimination
as basis for discipline, Rule 8.4.
tribunal, requirement to bring complaint before, Rule 8.4.
types covered
age, Rule 8.4.
color, Rule 8.4.
creed, Rule 8.4.
disability, Rule 8.4.
marital status, Rule 8.4.
national origin, Rule 8.4.
race, Rule 8.4.
sex, Rule 8.4.
sexual orientation, Rule 8.4.
Discussion of pending litigation with news media. See Trial publicity.
Diverse interests. See Adverse effect on professional judgment of lawyer.
Division of legal fees.
consent of client, when required for, Rule 1.5(g).
joint responsibility for representation, Rule 1.5(g).
reasonableness of total fee, requirement of, Rule 1.5(g).
with estate of deceased lawyer, Rule 5.4.
with laypersons, Rule 5.4.
Document, inadvertent transmission of, Rule 4.4(b).
Domestic relations matter, Rule 1.0(g), 1.5(d), 1.8(j).
E
Education
Continuing legal education programs, Rule 1.1.
of laypersons to recognize legal problems, Rule 7.1.
of laypersons to select lawyers,, Rule 7.1.
Elections. See political activity.
Emotional stability. See Instability, mental or emotional.
Employees of lawyer.
delegation of tasks, Rule 5.1, 5.3.
duty of lawyer to control, Rule 5.1, 5.3.
hiring or promoting. See Discrimination.
supervision of, Rule 5.1, 5.3.
Employment. See also Advice by lawyer to secure legal services; Recommendation of professional employment.
acceptance of
by or on recommendation of legal service organization,, Rule 7.2.
indigent client, on behalf of,, Rule 6.1, 6.5.
instances when improper,, Rule 1.7 – 1.13.
instances when improper for partner or associate, Rule 1.10.
member or beneficiary of legal service program, on behalf of, Rule 6.5, 7.2.
when unable to render competent service, Rule 1.1.
contract of
desirability of, Rule 1.5.
restrictive covenant in, Rule 5.6.
public, retirement from, Rule 1.11, 1.12.
rejection of, Rule 1.1, 1.3, 1.7.
withdrawal from
generally, Rule 1.16.
harm to client, avoidance of, Rule 1.16(c), (e).
mandatory withdrawal, Rule 1.16(b).
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permissive withdrawal, Rule 1.16(c).
refund of unearned fee paid in advance, requirement of, Rule 1.16(e).
tribunal, consent required, Rule 1.16(d).
when arbitrator or mediator, Rule 2.4.
Escrow accounts, Rule 1.15.
Estate of deceased lawyer. See Division of legal fees, with estate of deceased lawyer.
Evaluation, use by third party, Rule 2.3.
Evidence
conduct regarding, Rule 3.3.
false, Rule 3.3(a).
Excessive fee. See Fee for legal services, amount of, excessive.
Ex parte proceeding, Rule 3.3(d).
Expenses of client, advancing or guaranteeing payment of, Rule 1.8(e).
F
Fee for legal services
advertisement of, See Advertising, fee information.
agreement as to, Rule 1.5.
amount of
excessive, Rule 1.5.
reasonableness, desirability of, Rule 1.5.
collection of
avoiding litigation with client, Rule 1.5.
client’s confidential information, use of in collecting or establishing, Rule 1.6(b).
liens, use of, Rule 1.8(i).
missing client, procedure for collection from, Rule 1.15.
contingent fee, Rule 1.5(c).
contract as to, desirability of written, Rule 1.5(b).
court rule, applicability of, Rule 1.5(f).
determination of, factors to consider
ability of lawyer, Rule 1.5(a).
amount involved, Rule 1.5(a).
customary, Rule 1.5(a).
effort required, Rule 1.5(a).
employment, likelihood of preclusion of other, Rule 1.5(a).
experience of lawyer, Rule 1.5(a).
fee customarily charged in locality, Rule 1.5(a).
labor required, Rule 1.5(a).
nature of employment, Rule 1.5(a).
question involved, difficulty and novelty of, Rule 1.5(a).
reputation of lawyer, Rule 1.5(a).
results obtained, Rule 1.5(a).
skill requisite to services, Rule 1.5(a).
time required, Rule 1.5(a).
type of fee, fixed or contingent, Rule 1.5(a).
disputed, Rule 1.5(f).
division of,. Rule 1.5(g)
establishment of fee, use of client’s confidential information, Rule 1.6(b).
excessive fee, Rule 1.5(a).
explanation of, Rule 1.5(b).
illegal fee, prohibition against, Rule 1.5(a).
payment by legal assistance organization, Rule 7.2.
persons able to pay reasonable fee, Rule 1.5.
persons only able to pay a partial fee, Rule 1.5.
persons without means to pay a fee, Rule 1.5.
reasonable fee, rationale against over-charging, Rule 1.5.
refund of unearned portion to client, Rule 1.5, 1.16.
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written statement, when required, Rule 1.5(b).
Fee of lawyer referral service, propriety of paying, Rule 7.2.
Felony. See Discipline of lawyer, grounds for, illegal conduct.
Firm name. See Name, use of, firm name.
Framework of law. See Bounds of law.
Fraud, defined, Rule 1.0(i).
Frivolous position, avoiding, Rule 3.1.
Funds of client, protection of, Rule 1.15.
Future conduct of client, counseling as to. See Clients, counseling.
G
“General counsel” designation, Rule 7.5.
Gift to lawyer by client, Rule 1.8(c).
Gifts to tribunal officer or employee by lawyer, Rule 3.5.
Government lawyer, Rule 1.11, 1.12, 3.8.
Grievance committee. See bar associations, disciplinary authority, assisting.
Group legal service. See Qualified legal assistance organization.
Guaranteeing payment of client’s costs and expenses, Rule 1.8(e).
H
Harassment, duty to avoid litigation involving, Rule 3.1.
Holding out
as limiting practice, Rule 7.4.
as partnership, Rule 7.5.
as specialist, Rule 7.4.
I

Identity of client, duty to reveal, Rule 1.6, 1.17,
Illegal conduct, as cause for discipline, Rule 8.4.
Impartiality of tribunal, aiding in the,, Rule 3.5.
Improper influences
gift or loan to judicial officer, Rule 3.5.
on judgment of lawyer. See Adverse effect on professional judgment of lawyer.
Improvement of legal system, Preamble.
Incompetence, mental. See Instability, mental or emotional; Mental competence of client.
Incompetence, professional. See Competence, professional.
Independent professional judgment, duty to preserve, Rule 5.4.
Indigent parties
liability for costs and expenses, Rule 1.8(e).
provision of legal services to,. Rule 6.1, 6.3
representation of, Rule 6.1, 6.3.
Inquiry from client, duty to respond, Rule 1.3, 1.4.
Instability, mental or emotional, Rule 1.14
Integrity of legal profession, maintaining, Preamble.
Intent of client, as factor in giving advice, Rule 1.2.
Interests of lawyer. See Adverse effect on professional judgment of lawyer, interests of lawyer.
Interests of other client. See Adverse effect on professional judgment of lawyer, interests of other clients.
Interests of third person. See Adverse effect on professional judgment of lawyer, desires of third persons.
Intermediary, prohibition against use of, Rule 4.2, 7.2, 7.3, 8.4(a).
Interstate law practice
partners licensed in different jurisdictions, Rule 7.2.
territorial limitations affecting right of lawyer to serve client, Rule 5.5.
Interview
with opposing party, Rule 4.2, 4.3.
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with news media, Rule 3.6.
with witness, Rule 3.6.
Investigation expenses, advancing or guaranteeing payment, Rule 108.
J
Judges
candidate for judicial office,, Rule 8.2.
false statements concerning, Rule 8.2.
former, Rule 1.12.
improper influences on
gifts to, Rule 3.5.
private communications with, Rule 3.3, 3.5.
misconduct toward
criticisms of, Rule 8.2.
disobedience of orders, Rule 3.4.
false statement regarding, Rule 8.2.
name in partnership name, use of, Rule 7.5(b).
retirement from bench, Rule 1.12.
selection of, Rule 8.2.
Judgment of lawyer. See Adverse effect on professional judgment of lawyer.
Jury
arguments before, Rule 3.3, 3.4, 3.5.
investigation of members, Rule 3.5.
misconduct of, duty to reveal, Rule 3.5.
questioning members of after their dismissal, Rule 3.5.
K
Know, defined, Rule 1.0(k).
Knowledge of intended crime, revealing, Rule 1.6.
L
Law firm. See also Partnership.
conformity to Rules of Professional Conduct, measures giving reasonable assurance of, Rule 5.1.
defined, Rule 1.0.
supervision of employees, responsibility for, Rule 5.1, 5.3 .
Law office. See Partnership.
Law reform activities, Rule 6.3, 6.4.
Law school, working with legal aid office or public defender office sponsored by, Rule 7.2.
Lawyer assistance program, Rule 8.3.
Lawyer-client privilege. See Attorney-client privilege.
Lawyer referral service.
fee for listing, propriety of paying, Rule 7.2.
request for referrals, propriety of, Rule 7.2.
working with, Rule 7.2.
Laypersons. See also Unauthorized practice of law.
need of legal services,, Rule 7.1.
recognition of legal problems, need to improve, Rule 7.1.
selection of lawyer, need to facilitate, Rule 7.1.
Legal aid offices, Rule 6.1, 6.3, 6.5, 7.2, 7.5.
“Legal Assistance office,” Rule 7.5(b).
Legal assistance organization. See Lawyer referral service; Legal aid office; Military legal assistance office; Public
defender office; Qualified legal assistance organization.
“Legal clinic”, Rule 7.5(b) .
Legal corporation. See Professional legal corporation.
Legal documents of clients, duty to safeguard, Rule 1.15.
Legal education programs. See Continuing legal education programs.
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Legal problems, recognition of by laypersons, Rule 7.1.
Legal service organization, membership in, Rule 6.3. See also Lawyer referral service; Legal aid office; Military
legal assistance office; Public defender office; Qualified legal assistance organization.
Legal system, duty to improve, Preamble.
Legislature
improper influence upon, Rule 1.11 .
representation of client before, Rule 1.11, 3.9.
serving as member of, Rule 1.11.
Letterhead. See Advertising, letterheads.
Liability to client, Rule 1.8(h).
Licensing of lawyers
false statements, Rule 8.1
Liens, attorneys’, Rule 1.8(i).
Limited practice, holding out as having, Rule 7.4.
Litigation
acquiring an interest in,, Rule 1.8(i).
delay of, Rule 3.2.
expenses of, advancing or guaranteeing payment of, Rule 1.8(e).
pending, media discussion of, Rule 3.6.
responsibility for conduct of, Rule 1.2.
to harass another, duty to avoid, Rule 3.1.
to maliciously harm another, duty to avoid, Rule 3.1.
Living expenses of client, advances to client of, Rule 1.8(e).
Loan to judicial officer, Rule 3.5.
Lump-sum settlements, Rule 1.8.
M
Malpractice claim, settlement of, Rule 1.8(h).
Mandatory withdrawal. See Employment, withdrawal from, mandatory.
Matter, defined, Rule 1.0(f).
Mediator, lawyer serving as, Rule 1.12, 2.4.
Medical expenses, Rule 1.8(e).
Mental competence of client, effect on representation, Rule 1.14.
Military legal assistance office, working with, Rule 7.2.
Misappropriation
Confidential information of client, Rule 1.6.
property of client, Rule 1.15.
Misconduct. See also Discipline of lawyer.
of client Rule 1.2, 1.16, 3.3.
of juror, Rule 3.5(d).
of lawyer, duty to reveal to proper officials, Rule 8.3 .
Misleading advertisement or professional notice, prohibition of, Rule 7.1(a).
Multiple clients, representation of, Rule 1.7.
N
Name. See also Advertising, name.
use of
assumed name, Rule 7.5(b).
deceased partner’s, Rule 7.5(a), (b).
firm name, Rule 7.5(b).
misleading name, Rule 7.5(b).
non-lawyer’s name, Rule 7.5(b).
partners who hold public office, Rule 7.5(b).
predecessor firms, Rule 7.5(a).
proper for law firm, Rule 7.5(b).
proper for lawyer in private practice, Rule 7.5(b).
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retired partner, Rule 7.5(a), (b).
trade name, Rule 7.5(b).
withdrawn partner’s, Rule 7.5(b).
Need for legal services, suggestion of. See Advice by lawyer to secure legal services.
Negligence of lawyer, Rule 1.1, 1.8(h).
Negotiations with opposite party, Rule 4.2, 4.3.
Neighborhood law offices, working with, Rule 7.2.
Newspapers
advertising in, Rule 7.1.
news item, compensation for professional publicity, Rule 7.2.
news releases in, during or pending trial, Rule 3.6.
Non-adjudicative matters, Rule 3.9.
Non-lawyers, Rule 5.4, 5.8.
Non-legal services, Rule 5.7.
Non-meritorious position, duty to avoid, Rule 3.1.
Non-profit organization, legal services of, Rule 6.3, 7.2.
Notices. See Advertising.
O
Objectives of client, duty to seek, Rule 1.2, 1.3.
“Of Counsel” designation, Rule 7.5(a).
Offensive tactics by lawyer, Rule 1.2, 3.1.
Office building directory. See Advertising, building directory.
Office sign, Rule 7.5(a).
Opposing counsel, Rule 1.2(g), 3.2, 3.3(f).
Opposing party, communications with, Rule 4.2, 4.3.
P
Partner, defined, Rule 1.0(m).
Partnership
advertisement of. See Advertising, partnership.
conflicts of interest, Rule 1.10.
deceased member.
payments to estate of, Rule 5.4(a).
use of name, Rule 7.5(a), (b).
dissolved, use of name of, Rule 7.5(b).
holding out as, falsely, Rule 7.5(c).
members licensed in different jurisdictions, Rule 7.5(d).
member as witness for one other than client, Rule 3.7.
name, Rule 7.5.
nonexistent, holding out falsely, Rule 7.5(c).
non-lawyer, with, Rule 5.4(b).
recommending professional employment of, Rule 7.2.
supervision of employees, Rule 5.1, 5.3.
Payment to obtain recommendation of employment
fees or dues to qualified legal assistance organization, Rule 7.2.
prohibition against, Rule 7.2.
Pending litigation, discussion of in media, Rule 3.6.
Perjury, Rule 3.3.
Person, defined, Rule 1.0(n).
Personal injury matter, Rule 4.5.
Personal interests of lawyer. See Adverse effect on professional judgment of lawyer, interests of lawyer.
Personal opinion of client’s cause, Rule 1.2(b).
Political activity, Rule 1.11, 8.2.
Political considerations in selection of judges, Rule 8.2
Potentially differing interests. See Adverse effect on professional judgment of lawyer.
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Practice of law, unauthorized, Rule 5.5.
Prejudice to right of client, duty to avoid, Rule 1.1.
Prepaid legal service. See Qualified legal assistance organization.
Preservation of confidential information of client, Rule 1.6.
Pressure on lawyer by third person. See Adverse effect on professional judgment of lawyer.
Privilege, attorney-client. See Attorney-client privilege.
Pro bono legal service
duty to render, Rule 6.1.
liability of client for costs and expenses,, Rule 1.8.
limited pro bono legal services, Rule 6.3.
Procedures, duty to help improve, Preamble.
Professional card of lawyer. See Advertising, cards, professional.
Professional judgment, duty to protect independence of, Rule 1.7, 1.8(f), 5.4, 5.8.
Professional legal corporations, Rule 1.0(o).
Professional notices. See Advertising.
Professional status, responsibility not to mislead concerning, Rule 7.5.
Profit-sharing with lay employees, authorization of, Rule 5.4(a).
Promoting use of lawyer’s service, Rule 7.2, 7.3. See also Advertising.
Property of client, handling, Rule 1.15.
Prosecuting attorney, duty of, Rule 3.8.
Public defender office, working with, Rule 7.2.
Public employment
duty of employee, Rule 1.11.
retirement from, Rule 1.11, 1.12.
Public interest legal service, duty to render, Rule 6.1.
Public office, duty of holder, Rule 1.11(f).
Public prosecutor. See Prosecuting attorney, duty of.
Publication of articles for lay press, Rule 1.0(a), 7.1, 7.3.
Publicity. See also Advertising; Trial publicity.
by legal assistance organization. See Qualified legal assistance organization.
commercial, Rule 1.0(a), 7.1.
for partners, associates or affiliated lawyers, Rule 7.1, 7.3, 7.5.
generally, Rule 7.1, 7.3, 7.5.
through public communication, Rule 7.1, 7.3, 7.5.
Q
Qualified legal assistance organization. See also Lawyer referral service; Legal aid office; Military legal assistance
office; Public defender office.
bona fide organization furnishing, recommending or paying lawyers, Rule 7.2.
cooperation with, Rule 7.2.
definition of, Rule 1.0(p).
employment by or on recommendation of, Rule 7.2.
furnishing, recommending or paying lawyers, Rule 7.2.
independence of professional judgment, Rule 7.2.
legal services organization, membership in, Rule 6.3.
member or beneficiary of
acceptance of employment from, Rule 7.2.
as client, Rule 1.13, 6.3.
R
Racial discrimination. See Discrimination.
Radio broadcasting. See Advertising, radio.
Reasonable, defined, Rule 1.0(q).
Reasonable belief, defined, Rule 1.0(r).
Reasonable fee. See Fee for legal services, amount of.
Reasonably should know, defined, Rule 1.0(s).
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Recognition of legal problems, aiding laypersons in, Rule 7.1.
Recommendation of professional employment, Rule 7.2.
Records of funds, securities and properties of clients, generally, Rule 1.15.
availability, Rule 1.15(i).
production in investigation or disciplinary proceeding, Rule 1.15(i).
required records, Rule 1.15(d).
retention, Rule 1.15(d).
Referral service. See Lawyer referral service.
Refund of unearned fee when withdrawing, duty to give to client, Rule 1.16(e).
Regulation of legal profession, Preamble.
Representation of multiple clients. See Adverse effect on professional judgment of lawyer, interest of other clients.
Reputation of lawyer, Rule 1.5(a).
Requests for recommendation of employment, Rule 7.2 .
Restrictive covenant, Rule 5.6.
Retention of employment. See Employment.
Retention of records. See Records.
Retirement. See also Name, use of, retired partner.
from judicial office, Rule 1.12.
from public employment, Rule 1.11.
plan for lay employees, Rule 5.4(a).
Revealing of confidential information, Rule 1.6.
Revealing to tribunal
Client’s criminal or fraudulent conduct, Rule 3.3(b)
jury misconduct, Rule 3.5(d).
representative capacity in which appearing, Rule 3.9.
S
Sale of law practice, Rule 1.17.
Sanction for violating disciplinary rules, Rule 8.4.
Screening
defined, Rule 1.0(t).
of disqualified lawyer, Rule 1.11, 1.12, 1.18.
Secrets of client, see Confidential information.
Selection of lawyer, Rule 7.1.
Selection of judges, duty of lawyers, Rule 8.2.
Self-interest of lawyer. See Adverse effect on professional judgment of lawyer, interests of lawyer.
Settlement agreement, Rule 1.2(a), 1.8(g), (h).
Sex discrimination. See Discrimination.
Sexual relations
defined, Rule 1.0(u).
prohibited, Rule 1.8(j), (k).
Solicitation of business, Rule 7.3. See also Advertising; Recommendation of professional employment.
personal injury matters, Rule 5.4.
Specialist, holding out as, Rule 7.4.
Specialization
holding out as having, Rule 7.4.
Speeches to lay groups, Rule 7.1.
State, defined, Rule 1.0(v).
State of mind of client, effect of in advising client, Rule 1.14.
State’s attorney. See Government attorney, Prosecuting attorney.
“Stirring up litigation.” See Advertising; Advice by lawyer to secure legal services; Recommendation of
professional employment.
Stockholders of corporation, corporate counsel’s allegiance to, Rule 1.13.
Suggestion of need for legal services. See Advice by lawyer to secure legal services.
Suit to harass another, duty to avoid, Rule 3.1.
Suit to maliciously harm another, duty to avoid, Rule 3.1.
Supervisory lawyer, responsibilities of, Rule 5.1.
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Suppression of evidence, Rule 3.3.
T
Telephone directory. See Advertising, directories.
Television and radio programs. See Advertising, radio; Advertising, television.
Termination of employment. See Confidences of client; Employment, withdrawal from.
Third persons, rights of, Rule 4.4.
Threatening criminal process, Rule 3.4(e).
Trade name. See Name, use of, trade name.
Trial publicity, Rule 3.6.
Trial tactics, Rule 3.3, 3.4.
Tribunal
disrupting, Rule 3.3(f).
need for determination in making charge of misconduct based on unlawful discriminatory practice, Rule 8.4(g).
representation of client before, Rule 3.3.
what constitutes, Rule 1.0(w).
Trust accounts, Rule 1.15.
Trustee, client naming lawyer as, Rule 1.8.
U
Unauthorized practice of law. See also Division of legal fees; Partnership, non-lawyer, with.
aiding a layperson in the prohibited, Rule 5.5(b).
distinguishing from delegation of tasks to sub-professionals, Rule 5.3, 5.5.
functional meaning of, Rule 5.5.
Unlawful conduct, aiding client in, Rule 1.2.
Unlawful discriminatory practice. See Discrimination.
Unpopular party, representation of, Rule 1.2(b).
Unreasonable fees. See Fee for legal services, amount of.
Unsolicited advice. See Advice by lawyer to obtain legal services.
V
Varying interests of clients. See Adverse effect on professional judgment of lawyer, interest of other clients.
Venire, members of. See Jury.
Violation of rule of professional conduct as cause for discipline, Rule 8.4.
Violation of law as cause for discipline, Rule 8.4.
Voluntary gifts by client to lawyer, Rule 1.8(c).
Volunteered advice to secure legal services. See Advice by lawyer to secure legal services.
W
Waiver of position of client, Rule 1.2.
Will of client, gift to lawyer in, Rule 1.8(c).
Withdrawal. See Employment, withdrawal from.
Witness
communications with, Rule 3.4.
false testimony by, Rule 3.3.
lawyer acting as, Rule 3.7.
payment to, Rule 3.4.
Writing
confirmed in writing, defined, Rule 1.0(e).
defined, Rule 1.0(x).
for lay publication, avoiding appearance of giving general solution, Rule 7.1.
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Suffolk County Bar Association Academy of Law
Bridge-the-Gap – 2015
Environmental Law

Law Office of
FREDERICK EISENBUD
THE ENVIRONMENTAL LAW FIRMSM
WWW.LI-ENVIROLAW.COM
Frederick Eisenbud Esq.
Lilia Factor Esq.

A.

OVERVIEW OF ENVIRONMENTAL REGULATION

The focus of this presentation is on the interplay between environmental laws and
regulations and the purchase, sale or use of real property. Property owners must be aware
that there are multiple layers of laws and regulations which exist to protect the
environment and which, therefore, may affect the property owner’s ability to achieve his
or her goals. Federal, state and local governments each exercise jurisdiction over the
development of land and impose environmental review and permitting requirements. A
good practitioner must be aware of these and make sure that all relevant issues are
identified and addressed and that the costs of review and compliance are taken into
account at the outset. Failure to do so will, at best, delay, and at worst, completely scuttle
the project.
Some laws and regulations, such as those intended to protect wetlands, may
preclude development altogether. Others require prior permit approval before a use may
be lawfully undertaken. When property is impaired due to the presence of hazardous
substances, other laws and regulations seek to impose liability for cleanups.
For those who want detailed information on specific federal, state and local
environmental laws and regulations, there is no better place to start than the Internet.
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Both the EPA (www.epa.gov) and the NYS DEC (www.dec.state.ny.us) maintain
superb websites that provide information about all regulatory programs falling within
their respective jurisdictions. In addition, county and municipal planning, health, and
environmental department staff should be consulted for local permitting information.
The broad range of environmental regulation is beyond the scope of this segment
of the program. Instead, we will focus on how you can identify problems such as leasing
or purchasing property that cannot be used for the purpose intended or which may carry
obligations beyond the financial means of the client.
B.

POTENTIAL LIABILITY FOR HAZARDOUS WASTE
PETROLEUM ON OR EMANATING FROM THE PROPERTY

AND

A quick review of two statutes, one federal, and one state, will suffice to
alert you to general concerns involving contaminated or potentially contaminated
property.

The federal statute is the Comprehensive Environmental Response,

Compensation, and Liability Act of 1980 (CERCLA), 42 U.S.C.S. § 9601, et seq., and the
state statute is NYS Navigation Law Article 12.
I. CERCLA
CERCLA, enacted in 1980 in the closing months of the 96th Congress, was a
legislative response to the growing problem of toxic industrial wastes which had
contaminated the land and water resources of American towns and cities. It was an
"attempt to create a coherent response to the dual problem of emergency response to
releases of toxic chemicals into the environment, and short- and long-term response to the
presence of toxic wastes in existing dump-sites, many of which had been abandoned by

2
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parties who could not be held legally or financially responsible for clean-up.”1
CERCLA established a fund (quickly labeled "Superfund") to cover "clean-up
costs if a site is abandoned, if the responsible party eludes detection, or if private
resources are inadequate.”2 If the site constitutes an imminent and substantial danger to
public health or welfare or the environment, the Environmental Protection Agency (EPA)
3

may use the Superfund to undertake a response action directly, or it may seek an
injunction in federal district court to force a responsible party to clean up the site.4
Otherwise, Superfund resources can be used to pay for remedial actions conducted by the
EPA directly, but only if the state where the site is located agrees to assume certain
responsibilities, including sharing of the costs of the remedial action and future
maintenance.5 The President may also enter into a contract or cooperative agreement
with a state or political subdivision to take necessary remedial actions in accordance with
the criteria and priorities established by 42 U.S.C. § 9605(8) [CERCLA §105(8)].
CERCLA Section 105 requires the President to prepare a National Contingency Plan
(NCP) that establishes procedures and standards for responding to releases of hazardous
substances, and further requires that a National Priority List (NPL) be created from the

1 City of New York v. Exxon Corp., 633 F. Supp. 609, 613 (S.D.N.Y. 1986).
2 New York v. Shore Realty Corp., 759 F.2d 1032, 1041 (2d Cir. 1985).
3 42 U.S.C. 9604(c)(1); CERCLA 104(c)(1).
4 42 U.S.C. 9606(a); CERCLA 106(a).
5 This can range from 10 percent of costs to at least 50 percent where the state or political
subdivision owns the facility. 42 U.S.C. 9604(c)(3); CERCLA 104(c)(3).

3
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known sites where remedial action is necessary. 6
In addition to governmental response costs, the Superfund may pay any claim for
necessary costs "incurred by any other person" as a result of carrying out the NCP,7 or a
claim by the President or by a state for damage to natural resources within its
jurisdiction.8 No claim against the Superfund may be asserted unless first presented to a
potentially responsible party (“PRP”), with a demand for payment. This is known as a
cost recovery claim under 42 U.S.C. § 9607 [CERCLA § 107]. If a claim is not satisfied
within sixty days, the claimant may elect to commence a court action against the PRP or
may present a claim to the Fund for payment.9 Upon payment of any claim by the Fund,
the rights of the claimant against any PRP are subrogated to the United States
Government.10 A party may also bring a private cost recovery actions for cleanup of sites
that are not on the NPL, as long as it makes no claim against the Fund. 11
CERCLA provides for strict liability for responsible parties12 and, until recently,

6 See e.g. U.S. Magnesium, LLC v. EPA, 2011 WL 117063 (CA D.C., Jan. 14, 2011)(explaining the NPL
as a list of places commonly known as superfund sites, considered national priorities for
environmental remediation because of known or threatened releases of hazardous substances).
7 42 U.S.C. 9611(a)(2); CERCLA 111(a)(2).
8 42 U.S.C. 9611(a)(3) and (b) CERCLA 111(a)(3).
9 42 U.S.C. 9612(a); CERCLA 112(a).
10 42 U.S.C. 9612(c)(1); CERCLA 112(c)(1).
11

See EPA ruling at 55 Fed. Reg. 8666, 8793 n.29 (1990) ; U.S. v. A & N Cleaners and

Launderers, 854 Fec. Sup. 229 (S.D.N.Y. 1994)/

12 New York v. Shore Realty, supra, 759 F.2d at 1042

; HLP Properties v. Consolidated Edison

Company of New York, 2014 U.S. Dist. LEXIS 163336
4
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most courts have concluded that liability should be joint and several. This means that
PRPs were held liable for 100% of the response costs, regardless of whether they had
caused 100% of the harm. In order to help share this burden, such defendants generally
seek contribution from other parties, who may also have caused the contamination.
Settlement agreements and court judgments then divide the total cost among these parties
according to various equitable factors in a process known as “allocation”. 13
The Supreme Court’s 2009 decision in Burlington Northern & Santa Fe Ry. Co. v.
United States,14 has legitimized a different approach and potentially changed the
CERCLA litigation dynamic.15 Based on the common law principle that, “[W]hen two or
more persons acting independently cause a distinct or single harm for which there is a
reasonable basis for division according to the contribution of each, each is subject to
liability only for the portion of the total harm that he has himself caused,”16 the Court
agreed that, in appropriate cases, the cost should be apportioned, based on a factual
inquiry into the responsibility of each party for the harm. Although the factors and
mathematical calculations used by the lower court in the Burlington case are dubious, the
principle of divisible harm and apportionment of response costs has important

13 See e.g., Niagara Mohawk Power Corp. v. Chevron USA, 596 F.3d 112 (2d Cir. 2010)(addressing
settlement under Section 113); see also, Agere Systems Inc. v. Advanced Environ. Tech. Corp., 602
F.3d 203 (3d Cir. 2010)

; U.S. v. Inwood Assoc. LLP, 330 Fed. Supp. 2d 213 (E.D.N.Y. 2004).

14 129 S.Ct. 1870 (May 4, 2009).
15

See APL Co. Pte. Ltd. v. Kemira Water Solutions, Inc., 999 F. Supp. 2d 590 (SDNY
2014) for differences between the “divisibility doctrine” and equitable contribution
pursuant to 42 USC 9613(f)(1).

16 Restatement (Second) of Torts §433A; United States v. Monsanto Co., 858 F.2d 160, 171 (4th Cir.
1988), cert. denied, 109 S. Ct.

5
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implications for owners and purchasers of contaminated property.17 In order to aid in any
future dispute or litigation involving contamination for liability, it has become more
important than ever to create and maintain a clear and detailed record of the ownership
history of the property, the type and extent of past spills or discharges of hazardous
substances, and the baseline environmental conditions upon purchase (discussed below).
Furthermore, it is important to remember that the apportionment analysis allows for
responsible parties to only pay their share of the costs, such that there may be
unrecoverable costs due to the existence of judgment-proof responsible parties. Such
costs are also known as “orphan shares”.18 A property owner or buyer would be well
advised in gathering and documenting as much information as possible about the
contamination that may be due to the activities of such judgment-proof parties, in order to
use it at a later point to lower its own share of the costs.19
Consistency with the National Contingency Plan
Whether the costs incurred are recoverable turns on whether they are consistent

18 See e.g., Lyondell Chemical Co. v. Occidental Chemical Corp., 608 F.3d 284 (5th Cir. June 8,
2010)(where district court did not abuse its discretion in declining to apply orphan share doctrine to
theoretical possibility).
19 Lectures by Walter Mugdan, Esq., Director, Emergency & Remedial Response Division, U.S. EPA
Region 2 and David Freeman, Esq., at the New York State Bar’s Annual Meeting of the Environmental
Committee, January 29, 2009.

6
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with the NCP.20 Response costs incurred by the government must be “not inconsistent
with” the NCP, while response costs incurred by private parties must be “consistent”
with the NCP.21 This is a question of fact to be determined at trial upon the merits.
Generally, response costs are liberally construed under CERCLA.22 In determining
whether costs are "necessary," the focus is "not on whether a party has a business or other
motive for cleaning up the property, but on whether there is a threat to human health or
the environment and whether the response action is addressed to that threat."23
"Necessary costs” include not only the cost of actual cleanup, but also the costs for
investigation, planning, and remedial design.24 Where a CERCLA response action
involves a state environmental agency charged with approving cleanup plans and
monitoring the remediation process, the NCP consistency requirement is satisfied.25 In
New York, a cleanup done under DEC oversight must, by regulation, be consistent with
the NCP. More information about the NCP can be found on the EPA website.26

20 New York v. Shore Realty Corp., supra, 759 F.2d at 1046-48; City of New York v. Exxon Corp.,
supra, 633 F. Supp. at 616-617; Pinhole Point Properties, Inc. v. Bethlehem Steel Corp., 596 F. Supp
283 (N.D. Cal.1984); 42 U.S.C. 9607(a)(1-4)(A and B); CERCLA 107(a)(1-4)(A and B).
21

CERCLA §107(a)(4), 42 U.S.C. § 9607(a)(4); State of New York v. Adamowicz, 932 F. Supp. 2d 340
(E.D.N.Y. 2013).
22
W.R. Grace & Co. v. Zotos Int'l, Inc., 559 F.3d 85, 92 (2d Cir. 2009).
23
APL Co. Pte. Ltd. v. Kemira Water Solutions, Inc., 999 F. Supp. 2d 590 (SDNY
2014).
24
N.Y.S. Elec. & Gas Corp. v. FirstEnergy Corp., 808 F. Supp. 2d 417, 522 (NDNY
2011).

25 Pfohl Brothers v. Browning-Ferris Industries of New York, Inc., 2004 WL 941816 (WDNY 2004);
APL Co. Pte.., Ltd. v. Kemira, supra .

27 Yankee Gas Services Co. v. UGI Utilities Inc., 428 Fed.Appx. 18 (2d Cir. 2011) summarizes
caselaw definitions for this category. See also Next Millenium Realty LLC v. The Estate of Jerry
Spiegel, 2014 US Dist. LEXIS 150582 for discussion of owner-lessee relationship and liabilities.
26
http://www2.epa.gov/emergency-response/national-oil-and-hazardous-substances-pollutioncontingency-plan-ncp-overview
7
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Who is a PRP?
Section 107 of CERCLA lists four classes of persons liable for response costs and
damages to natural resources arising out of the presence of hazardous substances at a
facility: (1) the owner and operator of the facility; (2) any person who at the time of
disposal of any hazardous substances owned or operated the facility where the hazardous
substances were disposed of; (3) any generator of hazardous substances present at the
facility who arranged for disposal or treatment of hazardous substances at a facility
owned or operated by a person other than the generator; and (4) any transporter who
brought hazardous substances to a facility selected by the transporter from which there is
a release or a threatened release that causes the incurrence of response costs.27

27 42 U.S.C. 9607(a)(1-4); CERCLA 107(a)(1-4); see California Dept. of Toxic Substances

Control v.

Hearthside Residential Corp., 613 F.3d 910 (9th Cir. July 22, 2010); Niagara Mohawk Power Corp. v.
Jones Chem., Inc., 315 F.3d 171, 178 (2d Cir. 2003); see also, Emerson Enterprises, LLC v. Kenneth
Crosby New York, LLC, 2009 WL 3190445 (W.D. N.Y. April 21, 2009)(In order to establish liability
under CERCLA, a plaintiff must make a prima facie showing that includes evidence that the
defendant is a responsible party. CERCLA imposes liability on four classes of persons, including “any
person who at the time of disposal of any hazardous substance owned or operated any facility at
which such hazardous substances were disposed of [.]” 42 U.S.C. § 9607(a)(2) (emphasis added).
“Disposal” in turn “means the discharge, deposit, injection, dumping, spilling, leaking, or placing” of
contaminants into the surrounding environment. 42 U.S.C. § 6903(3)(emphasis added); 42 U.S.C. §
9601(29) (adopting definition of “disposal,” for the purposes of CERCLA, from 42 U.S.C. § 6903(3)).*9
Niagara Mohawk Power Corp. v. Jones Chemical Inc., 315 F.3d 171, 178 (2d Cir.2003). Disposal does
not “refer to the gradual spreading of hazardous chemicals already in the ground,” and therefore,
“prior owners and operators of a site are not liable under CERCLA for mere passive migration.” ABB
Indus. Systems, Inc. v. Prime Technology, Inc., 120 F.3d at 358-359 (citation omitted). “Hazardous
substances” under CERCLA are listed at 40 C.F.R. § 302.4, and include PCBs, 1,1,1-TCA

8
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Burden of Proof
As seen from the above definition, the statute casts a wide net. The categories are
broadly interpreted by the courts. Even if there are ambiguities, they are required to
“construe the statue liberally” in light of CERCLA’s expansive, remedial purpose.”

28

The passage of time and the difficulty of collecting direct evidence of polluting activities
does not always create a safe haven for PRPs. CERCLA liability may be inferred from
the totality of the circumstances as opposed to direct evidence. Indeed, “”there is nothing
objectionable in basing CERCLA findings solely on circumstantial evidence, especially
where the passage of time has made direct evidence difficult or impossible to obtain.” In
addition, a party seeking contribution under CECLA need not establish the precise
amount of hazardous material discharged or prove that a specific defendant’s waste
caused incurrence of cleanup costs. Nonetheless, a CERCLA plaintiff must still establish
that the defendant deposited hazardous waste at the site in question.29

These broad

criteria are often used in cost recovery actions following the remediation of municipal
landfills, where multiple PRPs are available as potential defendants.
[trichloroethane] and acetone. However, “[p]etroleum and petroleum products are explicitly
excluded from the definition of hazardous substances under CERCLA.” In re Methyl Tertiary Butyl
Ether (“MTBE”) Products Liability Litigation, Master File No. 1:00-1898, MDL No. 1358(SAS), No. M2188, 2008 WL 2676278 at *3 (S.D.N.Y. Jul. 8, 2008) (citing 42 U.S.C. § 9601(14)).
28 Schiavone v. Pearce, 79 F.3d 248, 253 (2d Cir. 1996).
29

See e.g. Fitbiggbons v. City of Oswego, 2011 U.S. Dist. LEXIS 143772 (N.D.N.Y.)

citing DVL, Inc. v. Gen. Elec. Co., 811 F. Supp. 2d 579, 2010 U.S. Dist. LEXIS 128810, 2010

WL 5067620, 12 (N.D.N.Y.) and Niagara Mohawk Power Corp.v. Chevron USA Inc., 596 F.3d
112, 130 (2d Cir. 2010).
9
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Personal Liability
Traditional concepts of limited liability associated with corporate ownership will
not necessarily protect an owner or operator who finds himself defending against a
CERCLA action.

Where a corporate officer has taken an active hand in the operation of

the facility, the officer may be held personally liable for remediation of harm arising from
the release of hazardous substances as an operator of the facility without piercing the
corporate veil.30 With regard to “operator” liability, the Supreme Court has ruled that, to
"operate" a facility “ordinarily means to direct the workings of, manage, or conduct the
affairs of the facility. To sharpen the definition for purposes of CERCLA's concern with
environmental contamination, an operator must manage, direct, or conduct operations
specifically related to the leakage or disposal of hazardous waste, or decisions about
compliance with environmental regulations.”31 In practice, the government usually names
the main shareholder of a corporation in a cost recovery action. While not always justified,
the spector of personal liability provides incentive for settlement.

30 See New York v. Shore Realty Corp., 759 F.2d 1032, 1048-49 (2d Cir. 1985); United States v.
Mirabile, 23 Envtl. Rep. Cas. (BNA) 1510 (E.D. Pa. 1985) and cases cited therein. See, also, Rich,
“Personal Liability For Hazardous Waste Cleanup: An Examination of CERCLA Section 107, 13 B.C.
Envtl. Aff. L. Rev. 643 (1986); Note, “Liability of Parent Corporations for Hazardous Waste Cleanup
and Damages,” 99 Harv. L. Rev. 986 (1986).
31 United States v. Bestfoods, 524 U.S. 51; 118 S. Ct. 1876 (1998); City of New York v. New York
Cross Harbor Railroad Terminal Corp., 2006 WL 140555 (EDNY); Booth Oil Site Administrative Group
v. Safety-Kleen Corporation, 532 F.Supp.2d 477 (WDNY 2007); Ceramicas Industriales, S.A. v.
Metropoloitan Life Ins. Co., 2009 WL 331262 (S.D.N.Y.); APL Co. PTE. Ltd., v. Kemira Water Solutions,
Inc., 11 Civ. 1686 (KBF) (decided Aug. 22, 2012).
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Defenses to CERCLA Liability
CERCLA provides for only three defenses to Section 107 liability. Pursuant to 42
U.S.C. 9607(b) (CERCLA §107(b)), there is no liability if a person otherwise liable can
establish by a preponderance of the evidence that the release or threat of release of a
hazardous substance and the damages resulting therefrom were caused solely by: (1) an
act of God; (2) an act of war32; (3) an act or omission of a third party other than an
employee or agent of the defendant, or than one whose act or omission occurs in
connection with a contractual relationship, existing directly or indirectly, with the
defendant ..., if the defendant establishes by a preponderance of the evidence that (a) he
exercised due care with respect to the hazardous substance concerned, taking into
consideration the characteristics of such hazardous substance, in light of all relevant facts
and circumstances33, and (b) he took precautions against foreseeable acts or omissions of
any such third party and the consequences that could foreseeably result from such acts or
omissions34; or any combination of the foregoing paragraphs.
(1)

SARA (“Superfund Amendment Reauthorization Act of 1986”):

From the perspective of the purchaser of real property, one of the more significant
amendments to CERCLA enacted by Congress through SARA was the adoption of an
innocent owner or operator defense to the strict liability provisions of Section 107.

32

Cedar & Washington Assoc. LLC v. Port Authority of N.Y. and N.J., 751 F.3d 86 (2d
Cir. 2014)(Sept. 11th events was an “act of war” – defense to CERCLA claim).
33

New York State Electric and Gas Corp. v. First Energy Corp. 766 F 3rd 212 (2d Cir. 2014)(third
party defense forfeited where defendant caused two-year delay in cleanup.

34

The Town of New Windsor v. Tesa Tuck Inc., 935 F. Supp. 310, 312 (S.D.N.Y.
1996)
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Rather than amend the affirmative defenses found in CERCLA Section 107(b), however,
Congress accomplished its purpose by adding to CERCLA Section 101 a definition of
"contractual relationship" within the meaning of the third affirmative defense set out in
Section 107(b). Thus, pursuant to 42 U.S.C. § 9601(35)(A); SARA 101(f), "contractual
relationship" includes, but is not limited to: land contracts, deeds or other instruments
transferring title or possession, unless the real property on which the facility concerned is
located was acquired by the defendant after the disposal or placement of the hazardous
substance on, in, or at the facility, and one or more of the circumstances described in
clause (i), (ii) or (iii) is also established by the defendant by a preponderance of the
evidence:
(i)

At the time the defendant acquired the facility, the defendant did not
know and had no reason to know that any hazardous substance which is
the subject of the release or threatened release was disposed of on, in, or
at the facility.

(ii)

The defendant is a government entity which acquired the property by
escheat, or through any other involuntary transfer or acquisition, or
through the exercise of eminent domain authority by purchase or
condemnation.

(iii)

The defendant inherited the facility by inheritance or bequest.

To establish that the defendant has no reason to know, as provided for in clause
(i),35 the defendant must have undertaken, at the time of acquisition, all appropriate

35 42 U.S.C. 9601(35)(B); SARA 1010(f).
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inquiry into the previous ownership and uses of the property consistent with good
commercial or customary practice in an effort to minimize liability. [T]he court shall take
into account any specialized knowledge or experience on the part of the defendant, the
relationship of the purchase price to the value of the property if uncontaminated,
commonly known or reasonably ascertainable information about the property, the
obviousness of the presence or likely presence of contamination at the property, and the
ability to detect such contamination by appropriate inspection.36
If a person is able to establish the bona fide purchaser defense, but learns of the
release or threatened release of hazardous substances after taking title, failure to notify the
EPA of the situation will preclude the purchaser from later raising any of the affirmative
defenses in CERCLA 107(b).37

Likewise, if the good-faith purchaser, with actual

knowledge of the release or threatened release of a hazardous substance at a facility
"subsequently transferred ownership of the property to another person without disclosing
such knowledge, such defendant shall be treated as liable under section 107(a)(1) and no
defense under section 107(b)(3) shall be available to such person."38

36

No such duty to
See e.g. U.S. v. Timmons Corp., 2006 U.S. Dist. LEXIS 7642 (N.D.N.Y.).
inquire is placed upon the governmental entity by CERCLA 101(35), nor, apparently, will knowledge

of the presence of the problem prior to acquisition by condemnation. The cost of response may be
offset against the just compensation due the landowner, if any." H.R. Rep. No. 962, 99th Cong., 1st
Sess. (1986) ("Conf. Rep.").
37 See 42 U.S.C. 9603(c); CERCLA 103(c).
38 42 U.S.C. 9601(35)(C); CERCLA 101(35)(C); SARA 101(f).
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(1)

THE SMALL BUSINESS LIABILITY RELIEF AND
BROWNFIELDS REVITALIZATION ACT of 2002

On January 11, 2002, President Bush signed the Small Business Liability Relief and
Brownfields Revitalization Act, which includes numerous amendments to CERCLA.39
The Act provides a number of CERCLA liability exemptions, including a de micromis
exemption for parties that have contributed only very small amounts of hazardous
substances to a contaminated facility, and a municipal solid waste exemption for parties
that have contributed only innocuous types of waste. Significantly for purposes of real
property transactions, the Act addresses funding of Brownfield’s revitalization efforts,
contaminated properties owned by contiguous landowners, innocent landowners, and
bona fide prospective purchasers.
(a) De Micromis Exemption at NPL Sites40
The act exempts from CERCLA liability persons and businesses, of any size, that
may be liable solely as arrangers/generators or transporters for disposal at an NPL site
before April 1, 2001, of material that is less than 110 gallons of liquid materials or 200
pounds of solid materials.

The act provides that these de micromis amounts are

39 Pub. L. no. 107-118. This section is based on a number of sources, including, Guariglia, Ford and
DaRosa, “The Small Business Liability Relief and Brownfields Revitalization Act: Real Relief or
Prolonged Pain?”, 32 ELR 10505 (2002); “The Importance of the Brownfields Revitalization and
Economic Restoration Act in Promoting Brownfields Redevelopment”, 20 Temp. Envtl. L. & Tech. J.
267 (2002), and an internal paper prepared by Assistant New York Attorney Generals Robert Emmet
Hernan and Gordon J. Johnson entitled “The Brownfields and Superfund Small Business Relief Act:
Relief for More than Small Businesses”.
40 42 U.S.C. 9607(o).
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determined by reference to the total of material containing a hazardous substance . . . at
the facility” that the entity generated or transported. EPA may increase or decrease the
amounts by regulation. The de micromis exemption can be lost if either (1) the President
determines that the material is contributing or could contribute significantly, either
individually or in the aggregate, to the costs of the cleanup, or that the person failed to
comply with a federal information request or subpoena or impeded the performance of a
response action; or (2) the person has been convicted of a criminal violation associated
with the disposal activity. A determination by the President is not subject to judicial
review.
Finally, the burden of proof on demonstrating entitlement to the exemption shifts
depending on who is trying to sue the alleged de micromis party. The act places the
burden on the de micromis party when governments sue that party, but shifts the burden
onto the shoulders of other PRPs who try to sue an alleged de micromis party. This
substantial burden on other PRPs is further increased by the provision that, if a nongovernment party does bring a contribution action, it is liable for the reasonable attorney
and expert witness fees of the defendant de micromis arranger/generator or transporter if
that defendant is not found liable.
This exclusion is limited to sites which are on the National Priority List. A major
unanswered question is whether the quantity limit refers only to hazardous substances, or
whether the reference to “total materials” means that the exemption will not be available
to anyone whose total waste disposed of at the site, including hazardous substances,
exceeds the specified quantities.
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(b) Municipal Solid Waste Exemption at NPL Sites41
The act also exempts from arranger/generator liability at NPL sites any owner,
operator, or lessee of residential property, any small business concern (and its parent,
subsidiary or affiliate), and any small charitable tax-exempt organization “from which
was generated all of the municipal solid waste attributable” to the entity “with respect to
the facility.” In other words, a residence, small business or tax-exempt organization is
not liable for the municipal solid waste (“MSW”) it generated and sent to the NPL site.
“Small” for the business and charitable organizations requires that the entity employ not
more than 100 full-time individuals, or the equivalent; businesses also have to qualify as a
small business concern.42
The MSW exemption can be lost if the President determines that the MSW
material is contributing or could contribute significantly, either individually or in the
aggregate, to the remedial costs, or that the person failed to comply with a federal
information request or subpoena, or impeded the performance of a response action. The
MSW exemption provision excludes any person who has been convicted of a criminal
violation associated with the disposal activity. Determinations by the President are not
subject to judicial review.
MSW is very broadly defined to include “waste material” that is generated by a
household or by a commercial, industrial, or institutional entity “to the extent that the
waste material” is “essentially the same as waste normally generated by a household”; is

41 42 U.S.C. 9607(p).
42 See 15 U.S.C. § 631 et seq.
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collected and disposed of with other MSW as part of “normal” MSW collection services;
and “contains a relative quantity of hazardous substances no greater than the relative
quantity of hazardous substances in waste material generated by a typical single-family
household”.
For waste disposed before April 1, 2001, the burden rests on the party bringing the
action, including governments, to demonstrate that the defendant does not qualify for the
small business and tax-exempt status and that the waste does not qualify as MSW.
However, if the waste is disposed after April 1, 2001, the burden falls on the party
claiming the exemption in actions brought by governments. The burden is always on
non-governmental plaintiffs to show that a defendant does not meet the MSW exemption.
If a non-government party does bring a contribution action, it is liable for the
reasonable attorney and expert fees of the defendant if that defendant is not found liable
as a result of being a MSW generator.
(c) Contiguous Properties Owners43
An exemption from Superfund liability is available to those who own property
contiguous to a contaminated property that is releasing hazardous substances onto or
under the contiguous property. The contiguous owner does not have to worry about
Superfund liability, as long as he or she does not contribute to the release and does not
interfere with any cleanup and otherwise take certain precautions.

To qualify, the

contaminated property has to be owned by someone other than the contiguous owner, and
not by some affiliate that is liable. The contiguous property owner has to do or refrain
43 42 U.S.C. §9607(q).
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from doing certain things, including: not cause or contribute or consent to the release;
take reasonable steps to stop any continuing release; prevent future releases; prevent or
limit harm from previous releases; cooperate with and provide access for those trying to
address releases; be in compliance with land use restrictions and not interfere with any
institutional control; comply with any federal information request or subpoena; provide
required notices of discovery or release; and conduct all appropriate inquiries and not
know the property was contaminated.
The act expressly provides that the duty to take reasonable steps to stop releases,
prevent future releases, or prevent harm does not require the contiguous property owner
to assume any responsibility for ground water investigation or remediation, except in
accordance with an EPA policy dated May 24, 1995. The burden rests on the contiguous
property owner to demonstrate that it meets the conditions. EPA may issue an assurance
that it will take no enforcement action against such persons or provide contribution
protection against any cost recovery or contribution action.
The exemption is not available if the owner knew of the contamination before
purchasing the property, but the act provides that such a knowing owner can still qualify
for another new exemption from liability, the “Bona Fide Prospective Purchaser.” One
interesting aspect of the Contiguous Property Owners exemption is that it places an
affirmative duty of cooperation and action upon the contiguous property owner, which
may not have existed previously. The Second Circuit has observed that "If a person
merely controlled a site on which hazardous chemicals have spread without that person's
fault, that person is not a polluter and is not one upon whom CERCLA aims to impose
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liability."44
A creative attempt to get a contiguous property owner to pay for a share of
cleanup costs was recently defeated in the district court for the Eastern District. In Alprof
Realty LLC v. Corporation of the Presiding Bishop of the Church of Jesus Christ of LatterDay Saints,45 contamination from the church’s migrated onto the neighboring property.
The plaintiff sued to compel a faster cleanup, but the defendant church counterclaimed on
the theory that, now that both properties were polluted, they were part of the same
“facility” for purposes of CERCLA and should therefore share in the cleanup costs. The
court properly rejected that argument.
(d) Bona Fide Prospective Purchasers46
Under the Act, a “bona fide prospective purchaser” is exempt from CERCLA
liability so long as such a purchaser “does not impede the performance of a response
action or natural resource restoration.” The definition of what constitutes a “bona fide
prospective purchaser” adds substantive qualifications for meeting the exemption.
A “bona fide prospective purchaser” is a person that acquires ownership after
enactment of the act and after the disposal of hazardous substances.

In such

circumstances, the owner has the burden to prove that: the owner made appropriate
inquiries in accordance with certain standards and practices, which, for residential

44 ABB Industrial Systems, Inc. v. Prime Technology, Inc., 120 F.3d 351, 358-59 (2d. Cir. 1997);
Niagara Mohawk Power Corp. v. Jones Chem., Inc., 315 F.3d 171,179 (2d Cir. 2003).
45 2012 U.S.Dist. LEXIS 131046 – decided Sept. 12, 2012.
46 42 U.S.C. 9607(r).
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properties, means a facility inspection and title search; the person made all required
notices about releases; the person exercised appropriate care to stop continuing releases,
prevent threatened future releases, and prevent or limit exposures to previous releases; the
person provided full cooperation, assistance, and access to others carrying out
remediation; the person complied with relevant institutional controls and any information
request or subpoena; and, the person is not affiliated with any responsible party.
The Senate Report for this Act indicates that the “reasonable steps” which the
prospective purchaser must take to stop any continuing release, prevent any threatened
future release and prevent or limit human, environmental, or natural resource exposure to
any previously released hazardous substance,47 are “in addition to the due care
requirement of section 107(b)(3)” which requires that the person claiming CERCLA’s
third-party defense must exercise “due care with respect to the hazardous substance in
light of all the relevant facts and circumstances.”48 “What constitutes due care can vary
widely and is extremely situation-dependent.”49
If the person qualifies for the prospective purchaser protection, then the United
States (but not the states) gets a “windfall lien” on the property (or property substituted by
owner or other security) in the amount of unrecovered response costs, as long as the
response action increases the property’s fair market value.
47 42 U.S.C. 9601(40(D).
48 S. Rep. No. 107-2 (2001).
49 Guariglia, Ford and DaRosa, “The Small Business Liability Relief and Brownfields Revitalization
Act: Real Relief or Prolonged Pain?”, 32 ELR 10505,
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This protection applies even when the owner knows the property is contaminated
before buying it, in contrast to the contiguous and innocent owner protections.

In

addition, it appears that an otherwise qualifying purchaser can lose the exemption if it
impedes the cleanup or stops exercising appropriate care.
On November 6, 2006, the US EPA’s final rule pursuant to 40 CFR Part 312
defining “Standards and Practices of All Appropriate Inquiries”50 went into effect. The
rule provides a detailed history of the law and the reader is urged to review this notice. It
is available on the EPA’s website at:
http://www.epa.gov/fedrgstr/EPAFR-CONTENTS/2005/November/Day-01/contents.htm.
Cost Recovery v. Contribution
The statute provides for three ways whereby a party can recover cleanup costs
from a potentially responsible party (PRP):
a. Section 107(a)(4)(B) authorizes the United States, a state, or “any other person” to
seek reimbursement for all removal or remedial costs associated with the hazardous
materials on the property, provided that those actions are consistent with the NCP. The
language “any other person” includes a PRP that voluntarily cleans the site.
b. Section 113(f)(1) provides PRPs who have been sued under § 107 a right of
contribution from other PRPs, including the plaintiff.

50 70 FR 66070-01, 2005 WL 2847047 (F.R.).
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c. Section 113(f)(3)(B) also provides a right of contribution to PRPs that have settled
their CERCLA liability with a state or the United States through either an administrative
or judicially approved settlement.
Much litigation has arisen over what costs can be recovered by whom under
which of the above provisions.

Section 107 offers the broadest avenue of recovery

because it is premised on “joint and several liability” of PRPs and applies a longer statute
of limitations (three years from the completion of the removal action or six years from the
beginning of on-site construction of the remedial action).

Section 113 contribution

actions are subject to a three year statute of limitations and generally result in an equitable
distribution analysis that requires proof of each party’s share of the damages.51
If a party has conducted a cleanup pursuant to a Brownfields Cleanup Agreement
(“BCA”), that party can only sue other PRPs for contribution pursuant to Section 113.
The three year statute of limitations for such an action accrues upon the execution of the
BCA. On the other hand a party who has not entered into a BCA may sue under Section

51 While it is beyond the scope of this article to discuss the constantly changing permutations of this
issue, the following cases provide a good analysis of applicable New York law: Consolidated Edison v.
UGI Utilities, 423 F.3d 90 (2d Cir. 2005); Schaefer v. Town of Victor, 457 F.3d 188 (2d Cir. 2006);
Booth Oil v. Safety Kleen, 532 F.Supp.2d 477 (W.D.N.Y. 2007); United States v. Atlantic Research
Corp., 551 U.S. 128 (2007); Chitayat v. Vanderbilt Associates, 702 F. Supp.2d 69 (E.D.N.Y., 2010); NL
Industries, Inc. v. Halliburton Co., 2010 WL 4340938 (W.D.N.Y.); Niagara Mohawk Power Corp. v.
Chevron U.S.A. Inc. 596 F.3d 112 (2d Cir. 2010); N.Y. State Elec. & Gas Corp. v. FirstEnergy Corp.,
2011 U.S. Dist. LEXIS 74216, 278-283 (N.D.N.Y July 11, 2011)
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107 and benefit from the longer statute of limitations and greater range of covered costs.
The trade-off is that the non-BCA party has no liability protection from the State.52
In allocating damages, a court may issue a declaratory judgment with respect to
future costs.53
Other CERCLA Issues
A. Discharge in Bankruptcy
A recent decision addresses the difficult question of what environmental claims
may be discharged in bankruptcy. In DPWN Holdings (USA) Inc., v. United Air Lines,
Inc.,54, the court made a distinction between claims for costs which had already been
incurred or even contemplated and claims whose existence was unknown at the time of
the bankruptcy confirmation. The latter, it concluded, would not be discharged.
B. Successor Liability
In 1998, the Supreme Court held that “when determining whether liability under
CERCLA passes from one corporation to another, we must apply common law rules and
not create CERCLA-specific rules”55. In New York, the common law rule states that a
corporation that purchases the assets of another corporation is generally not liable for the
seller’s liabilities.

52

There are four exceptions: (1) where the successor expressly or

HLP Props. LLC v. Con Edison Co. of N.Y., 2014 U.S. Dist. LEXIS 163336 (S.D.N.Y.).

53 State of New York v. Solvent Chemical Co., Inc., 871 F. Supp.2d 209 (W.D.N.Y. 2012) on remand
from New York v. Solvent Chem. Co., 664 F.3d 22, (2d Cir. 2011);

NL Indus. V. ACF Indus., 2014
U.S. Dist. LEXIS 43979; 44 ELR 20081; 78 ERC (BNA) 2122.
54 871 F.Supp.2d 143 (E.D.N.Y. 2012)
55 United States v. Bestfoods, 524 U.S. 41, 113 S.Ct. 1876, 141 L. Ed. 2d 43 (1998).
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impliedly assumes the predecessor’s tort liability; (2) where there was a consolidation or
merger of seller and purchaser; (3) where the purchasing corporation was a mere
continuation of the selling corporation; or (4) where the transaction is entered into
fraudulently to escape such obligations.56 The same rules apply today.57 Thus, in any
transaction between corporations where one of the parties has or may have environmental
liabilities, the attorney should be careful to conduct the successor liability analysis and
appropriately structure the deal to protect the client from inheriting unwanted
environmental debts or obligations.
The same may apply to testamentary beneficiaries of an individual deceased PRP.
In a recent case, the Second Circuit assumed, without deciding, that the great
grandchildren of John D. Rockerfeller Sr., who are beneficiaries of a trust created upon
his death in 1937, may, theoretically, be liable for certain CERCLA claims, if timely
interposed.58
C. Common Law Claims
The common law claims of indemnification, contribution, restitution and unjust
enrichment are generally deemed pre-empted by CERCLA, even though such costs may
not ultimately be recoverable by Plaintiffs because of CERCLA conditions or limitations.
However, to the extent a PRP incurs costs outside the scope of CERCLA, it can seek

56 New York v. National Service Industries, Inc., 460 F.3d 201, 209 (2 Cir. 2006).
57 See, e.g., Battino v. Cornelia Fifth Ave., LLC, 861 F. Supp. 2d 392, 400-404 (S.D.N.Y. 2012)
58

Asarco LLC v. Goodwin, 756 F.3rd 191 (2d Cir. 2014).
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them under state law.59 An example would be a party that cleans up a release of gasoline,
which falls under CERCLA’s “petroleum exclusion”. Since such cleanup costs are not
recoverable through CERCLA, the party can try to recover them through state law.60
D. What’s Not Covered
Exposure to hazardous substances in the workplace is not covered by CERCLA.61
Contamination due to petroleum62, natural gas, natural gas liquids, liquefied natural gas or
synthetic gas usable for fuel are not covered by CERCLA.63
A subcontractor cannot use CERCLA to recover directly from the property owner
for the subcontractor’s remediation activities.64

59

Bedford Affiliates v. Sills, supra; Niagra Mohawk, supra; HLP Props LLC v. Con Edison Co.,
supra; accord MPM Silicones, LLC v. Union Carbide Corp., 931 F. Supp. 2d 387, 404 (N.D.N.Y.
2013) (finding that Niagara court's reasoning "clearly implie[s]" that "there are grounds for statelaw contribution when the PRP has incurred costs outside of CERCLA . . . .") (emphasis in
original).
60

Volunteers of America v. Heinrich, 90 F. Supp.2d 252 (W.D.N.Y. 2000); Volunteers
of America of Western New York v. Rochester Gas and Electric Corp., 214 U.S. Dist.
LEXIS 999911.

61 Garner v. NGC Bodily Injury Trust, 2012 U.S. Dist. LEXIS 115878 (W.D.N.Y. 2011).
62

White Plaint Housing Authority v. Getty Properties Corp., 2014 U.S. Dist. LEXIS
174308 (gasoline spill and migration of gasoline constituents, such as benzene, not
covered by CERCLA).

63 See 42. U.S.C. §9601(14), §9602(a), 33 U.S.C, § 1321; Town of New Windsor v. Avery Dennison
Corp., 2012 U.S. Dist. LEXIS 27264.
64

Price Trucking Corp. v. Norampac Industries, 748 F.3rd 75 (2d Cir. 2014).
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N.Y. NAVIGATION LAW

65

A. Strict Liability of Discharger
CERCLA covers hazardous waste liability, but does not include petroleum
discharges. In New York, liability for discharges of petroleum is generally determined by
reference to Article 12 of the New York Navigation Law,

66

popularly known as the “Oil

Spill Act.”67 This law prohibits the discharge of petroleum except pursuant to and in
compliance with the condition of a federal or state permit.68

Any person who has

discharged petroleum is strictly liable, without regard to fault, for all cleanup and removal
costs and all direct and indirect damages, no matter by whom sustained, as defined in
Section 181(1) of the Navigation Law. Liability has been imposed upon parties for
having the ability or capacity to take action to prevent an oil spill or in failing to
promptly take action and clean up the resulting contamination. An example of when a
party did not have the capacity to take action to prevent an oil spill or clean up the
resulting contamination is where the party is a tenant of the adjacent property.69 For

65.For a comprehensive overview of the New York Navigation Law, see Eisenbud, Oil Spill Liability
and Compensation in New York: Overview and Analysis of Navigation Law Article 12," 7 J. Suff. Acad.
L. 1 (1991).
66 Add, 1977 N.Y. Laws ch 845, eff April 1, 1978.
67 See, e.g., State v. Pawtucket Mutual Insurance, 140 Misc. 2d 1041, 1042, 532 N.Y.S.2d 335, 336
(Sup. Ct. Albany Co. 1988).
68 N.Y. Nav. Law § 173.
69 White v. Long, 85 N.Y.2d 564, 626 N.Y.S.2d 989 (1995).
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obvious reasons, this is a strong defense, which largely rests with the facts of the
particular case.
Private causes of action against persons who have discharged petroleum based on
the strict liability provisions of the Navigation Law are expressly allowed.70 The Court of
Appeals has ruled that such a private cause of action may be brought by an owner of
contaminated lands who did not cause or contribute to and thus is not responsible for the
discharge.71
B. Innocent Owner
In White v. Long, the Court left open the question whether property owners
should be deemed dischargers, strictly liable for damages regardless of fault. The above
question was resolved by the Court of Appeals in State of New York v. Green.72 There,
the Court of Appeals ruled in favor of the State against the innocent property owner, who
was held liable for the actions of a tenant.
In this Navigation Law article 12 action, we are asked to decide a
question left open in White v Long (85 NY2d 564): whether a
faultless landowner on whose property petroleum has spilled is a
"discharger" liable for the cleanup costs. While we refuse to
impose liability based solely on ownership of contaminated land,
we nonetheless conclude that where, as here, a landowner can
control activities occurring on its property and has reason to believe
that petroleum products will be stored there, the landowner is liable
as a discharger for the cleanup costs.

70 NYS Nav. Law 181.
71 White v. Long, 85 N.Y.2d 564; 650 N.E.2d 836; 626 N.Y.S.2d 989 (1995).
72 96 N.Y.2d 403 (2001).
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In Green, the owner of a trailer park was sued by the State for in excess of
$15,000 incurred cleaning up the accidental discharge of a 55 gallon drum of kerosene
spilled by a tenant. Defendant argued that he was not liable because he did not own the
drum. The Court of Appeals rejected the argument: “As the owner and lessor of the
trailer park, Lakeside had the ability to control potential sources of contamination on its
property, including Green's maintenance of a 275-gallon kerosene tank [citations deleted].
Lakeside's failure, unintentional or otherwise, to take any action in controlling the events
that led to the spill or to effect an immediate cleanup renders it liable as a discharger.”
The Court added:
By predicating liability on a landowner's control over the
contaminated premises, we ensure that landowners are not
in all instances liable for spills occurring on their property.
A landowner, for example, who falls victim to a "midnight
dumper," or an errant oil truck that spills fuel, would not be
liable as a "discharger" because, in those cases, the
landowner could not control the events resulting in the
discharge. Here, however, Lakeside, as owner of the
property, was in a position to control the site and source of
the discharge. As Green's lessor, moreover, Lakeside could
have reasonably expected Green to use fuel to heat her
home; and it received the benefit of the lease as well as the
cleanup. In these circumstances, Lakeside is liable for the
discharge.
The Court found that interpreting the term "discharger" to include landowners like
Lakeside is consistent with the statute's intent. Article 12 enables the State to respond
swiftly to oil spills that threaten the environment, and ensures that adequate funds are
available to effect the cleanups.73

By imposing strict liability on landowners, like

73 see, Navigation Law § 171; also see e.g. State v. Slezak Petroleum Products, Inc., 96 A.D.3d
1200, 947 N.Y.S.2d 189 (3d Dept. 2012).
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Lakeside, article 12 ensures that a responsible party is readily available to reimburse the
State for its cleanup costs. Limiting liability to those who actually cause or contribute to
the discharge, as Lakeside urges, would discourage landowners from promptly cleaning
up their contaminated land, leaving the State to shoulder the entire cost of the cleanup
while it searches for the party at fault.74

Such a result could only frustrate future

cleanups, causing unnecessary delays and depleting the Fund.
Another example of this logic can be found in Veltri v. NYS Office of the State
Comptroller,75 The petitioner argued that he could not be liable for any contamination
caused by an orphan tank because he had no knowledge of its existence when he
purchased the property and therefore could not have controlled the events that led to the
discharge. The Court responded that the petitioner’s liability as a discharger is not
predicated on his status as a landowner but, rather, as the owner of the system from which
the discharge occurred. “This Court has consistently construed Navigation Law § 181(1)
so as to impose liability on the owner of a system from which a discharge occurred in the
absence of evidence that the owner caused or contributed to the discharge.” The Court’s
have placed an affirmative obligation upon the defendants to show that it did not cause or
contribute to the contamination of the property.76
A “discharger includes a party who is in a position to ‘halt [a] discharge, to effect

74 White v Long, 85 N.Y.2d 564, 569; Koegel, “Dischargers vs. Dischargers under the Navigation
Law”, NYLJ, July 25, 1995, at 1, col 1.
75 81 A.D.3d 1050, 1052, 916 N.Y.S.2d 315 (3d Dept. 2011).
76 Route 104 & Rte Dev. Inc. v. Chevron U.S.A., Inc., 96 A.D.3d 1491, 946 N.Y.S.2d 379 (4th Dept.
2012).
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an immediate cleanup or to prevent the discharge in the first place.’77 The Court of
Appeals has sustained a Section 181(1) claim against a property owner that purchased a
gasoline service station with knowledge of a previous petroleum spill and the need for
cleanup.78 A landowner who purchases the property after a spill occurred may be liable if
it did nothing after it learned of the discharge and the need for a cleanup.79.
The good news is that even if a property owner has caused or contributed to the
discharge, he may still seek contribution from any other party who is responsible and
therefore liable for the discharge. Pursuant to Navigation Law § 176(8), “every person
providing cleanup [or] removal of discharge … shall be entitled to contribution from any
other responsible party.” To prevail under the above provision, a property owner must
establish that the party from whom he is seeking contribution reasonably knew that
petroleum was present on the property and was responsible for its discharge.80
C. Setting an Occurrence in Motion
One who sets in motion the events that lead to a discharge of petroleum is strictly

77 State of New York v. Avery-Hall Corp., 279 A.D.2d 199 (3rd Dept. 2001) (holding, under that
test, that more than conclusory allegations must be made against the company delivering
gasoline, because the plaintiff must show that the discharge at issue occurred during the
delivery process of transferring the fuel to the USTs”.)
78

New York v. Speonk Fuel, Inc., 3 N.Y.3d 720, 724, 819 N.E.2d 991, 786 N.Y.S.2d
375 (2004).
79

Sunrise Harbor Realty, LLC v. 35th Sunrise Corp., 86 A.D.3d 562, 565, 927 N.Y.S.2d 145 (2d
Dept. 2011); White Plains Housing Authoirty v. Getty Prop. Corp., 2014 U.S. Dist. LEXIS
174308 (S.D.N.Y.); See also, Scarsdale Central Serv. V. Cumberland Farms, Inc., 2015 U.S. Dist.
LEXIS 18850 (S.D.N.Y.)(finding successor owner of gasoline stations liable).
80 Booth Oil Site Admin. Group v. Safety –Kleen Corp., 532 F.Supp.2d 477, 511 (WDNY 2007); Dora
Homes, Inc. v. Epperson, 344 F.Supp.2d 875, 892 (EDNY 2004); 1093 Group LLC v. Canale, 72 A.D.3d
1561 (4th Dept. 2010).
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liable as a discharger under the Navigation Law. In FCA Assoc. v. Texaco, Inc.

81

, the

Court held that “even if it could be demonstrated that certain USTs started leaking after
Texaco left the Site in 1981 as Texaco tries to argue, Texaco still bears the responsibility
since it has been shown that Texaco set in motion the events that resulted in discharges at
the Site. Texaco is liable under the Navigation Law because "no proof is required of a
specific wrongful act or omission which directly caused the spill" in order to impose
liability. (citation deleted). Thus, Texaco is strictly liable under the Navigation Law.”
See also

Domermuth Petroleum Equipment and Maintenance Corp., v. Herzond &

Hopkins, 111 A.D.2d 957, 490 N.Y.S.2d 54 (3d Dept. 1985) (“It is sufficient and
uncontested that Herzog & Hopkins, as the deliverer of the oil and the repairer of the
tank, set in motion the events which resulted in the discharge.”).
D. Insurance Claim
Ordinarily a person who receives a claim for damage can pass it on to his or her
insurer. The insurer may then step in to defend its insured and pay out on the claim. The
Navigation Law takes the unusual step of short-cutting this process. Section 190 allows
an injured party to sue the discharger’s insurer directly.82 This can be helpful to the
plaintiff, as it gets the case immediately to the claim manager, whose goal is to resolve it
in the most cost effective manner, even if this requires an admission of wrongdoing or
negligence by the insured.

81 2008 WL 314511 (W.D.N.Y. 2008)
82

State of New York v. Zurich Am. Ins. Co., 106 A.D.3d 1222 (3d Dept. 2013)(In fact, a
judgment in a prior action between the insurer and the insured, which concluded there was no
coverage, was held not to be binding on plaintiff, the injured party, in a subsequent Navigation
Law action. The issue of coverage would have to be relitigated.
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E. Oil Spill Fund – Environmental Lien
Navigation Law §181-a empowers the State to recoup its costs spent on cleaning
up contaminated property by imposing a lien upon it. The notice of lien must be filed
within six years from the time a disbursement is made from the Fund for cleanup and
removal costs.83 The lien provisions of the Navigation Law have withstood constitutional
challenges. The court held that there is no due process right to a judicial determination
prior to imposing a lien.84 While this may seem unfair, the legislature has purposely
created the lien provision because the affected property is "very often is the only asset ...
which the Fund could go against" (Sponsor's Memorandum in Support, Bill Jacket, L
1991, ch. 488, at 6).”
In State v. Speonk85, the Third Department clarified that a discharger who is sued
by the State on behalf of the Fund, may not challenge the reasonableness of plaintiff’s
cleanup expenditures. However, on appeal86, the Court of Appeals stated:
A discharger is not, however, divested by the Oil Spill Act of whatever
rights it may have under article 78 of the CPLR to challenge the State's
actions with respect to cleanup and removal as arbitrary and capricious or
an abuse of discretion (cf. United States v Hyundai Merchant Mar. Co.,
Ltd., 172 F.3d 1187, 1191 [9th Cir. 1998] [holding that federal Oil
Pollution Act does not "restrict the recovery of the United States to costs
that were prudent, or necessary, or reasonable" so long as government
action was not arbitrary or capricious], cert denied 528 U.S. 963, 120 S.
Ct. 397, 145 L. Ed. 2d 310 [1999]).

83 Navigation Law §181-c
84 State v. Getty Petroleum, 89 A.D.3d 262, 933 N.Y.S.2d 114 (3d Dept. 2011).
85 307 AD2d 59 (3d Dept. 2003).
86 3 NY3d 720, 724 (2004).
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This would indicate that a potential challenge is still available through an Article 78
proceeding, but only if the discharger can prove that that State’s actions were arbitrary and
capricious. The time to undertake such a challenge would be immediately (within four
months) of receiving a demand by the Oil Spill Fund to reimburse its costs. The likelihood
of success is rather low. Often, the money to be expended in a legal challenge is better
spent negotiating a settlement with the State, which may allow the owner to sell the
property and then reimburse the Fund for an amount smaller that that of the lien.
Another function of the New York Oil Spill Fund87 established by the Navigation
Law (§179) is to reimburse innocent victims of petroleum spills. The claims process is
rather cumbersome and long and should probably only be used in cases where the cleanup
costs are substantial, there is no dispute over liability, and time is not of the essence.
E. Statute of Limitations
As with any legal claim, the first question must be whether it can be raised within
the applicable statute of limitations. The statute of limitations for damage to property
based on the Navigation Law is three years.88 The claim accrues when the plaintiff
discovered or, through the exercise of reasonable diligence, should have discovered the
injury.89 This question has generated much litigation. For example, a property owner who
allows a third party access to the property to install monitoring wells for suspected
contamination can be held to the standard of “a reasonable person on notice of the need to

87 http://www.osc.state.ny.us/oilspill/index.htm
88

82-11 Queens Boulevard Realty, Corp. v. Sunoco, Inc., 951 F. Supp. 2d 376 (E.D.N.Y.
2014).

89

FCA Assoc. v. Texaco, Inc., 2008 U.S. Dist. LEXIS 8116 (W.D.N.Y.)
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undertake further investigation to ascertain the scope of the contamination."90 Also, if the
claim can be couched in terms of an action for indemnification, ie., reimbursement of
cleanup costs, which is often the case when the action is brought by the State, the
common law six year statute of limitations will apply.91
F. Damages
The scope of damages recoverable under the Navigation Law is broad, as is the power
of the State to determine the scope of the cleanup. Thus, for example, courts have ruled
that it was proper to require restoration of the contaminated area to its pre-spill
conditions. Where this is not possible, “the proper measure of damages is the total
amount of the diminution in value plus the cost of repairs.” In determining whether a
diminution in value has occurred, the Court may consider whether the “stigma” caused
by the oil spill has had an impact on the value of the property. 92 Because “an injured
party may recover indirect damages, consisting of all costs associated with the cleanup
and removal of a discharge,” plaintiffs may be awarded their litigation costs and expert
fees.93

90

Benjamin v. Keyspan, 104 A.D.3d 891 (2d Dept. 2013). Sullivan v. Keyspan, 2014 N.Y. Misc.

LEXIS 3673 (N.Y. Sup. Suffolk Cty. 2014)

91

State v. Stewart’s Ice Cream Co., 64 N.Y.2d 83; 473 N.E.2d 1184; 484 N.Y.S.2d 810 (1984);
Bologna v. Kerr-McGee Corp., 95 F.Supp.2d 197 (S.D.N.Y. 2000). See also 145 Kisco Ave.
Corp. v. Dufner Enterp. 198 A.D.2d 482; 604 N.Y.S.2d 963(2d Dept. 1993) applying same logic
to demand for declaratory judgment in private party’s cost recovery action.
92 Turnbull v. MTA, 28 AD3d 647, 649 (2d Dep't 2006); Sunrise Harbor Realty v. 35th Sunrise
Corp., 86 A.D.3d 562, 566 (2d Dept. 2011).
93 Strand v Neglia, 232 AD2d 907, 909, (3d Dept. 1996);AMCO Int'l, Inc. v. Long Island R.R. Co.,
754 N.Y.S.2d 655 (2nd Dept. 2003); Starnella v. Heat, 14 A.D.3d 694, 789 N.Y.S.2d 227 (2d Dept.
2005); Sunrise Harbor Realty v. 35th Sunrise Corp., 86 A.D.3d 562, 566 (2d Dept. 2011)

175-73 Horace Harding Realty Corp., 969 F.Supp. 2d 297 (2013 E.D.N.Y.)
34

Page 490 of 777

; Sunoco v.

Where a commercial property is involved, the damage claim often includes one for
lost profits. Plaintiff may recover lost profits that would have been earned from the
business conducted on the property, provided the loss exceeds the 10% threshold.

94

However, where petroleum is discharged on residential property, plaintiff may not
recover lost income if the income is not earned from activity conducted on the
property.

95

The burden of establishing damages from lost profits or value is on the plaintiff. In
Coleman v. Atl Richfield Co., 2012 U.S. Dist. LEXIS 152923 (W.D.N.Y.), the Court
distinguished other decisions addressing where plaintiffs were awarded lost profits, having
provided specific evidence of prior sales before the discharge. In contrast, the plaintiffs in
Coleman argued that their property had lost value, but offered no evidence of their attempts
to sell the property or that the value had decreased so much that it could not be sold. These
cases illustrate the importance of presenting a well-documented calculation of lost profits
or an appraisal of the property to support the damage claim.
C.

IDENTIFYING POTENTIAL ENVIRONMENTAL CONDITIONS
BEFORE THE CLOSING

Although amendments to Federal laws such as CERCLA (e.g., the Small Business
liability Relief and Brownfields Revitalization Act) are intended to offer some protection
to certain owners of contaminated properties, these do not immunize the property owner
from potentially incurring substantial expenses. There is no substitute for knowing what

94 See, International, Inc. v. LIRR, 302 A.D.2d 338 (2d Dep't 2003); Putnam v. New York, 223 A.D.2d
872 (3d Dept 1996).
95 Donovan v. Rocklyn Fuel Oil Corp., 889 N.Y.S.2d 505 (Sup. Ct., Nassau Cnty., May 1, 2009).
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you may be getting into before you acquire environmentally impaired property.
Retaining a qualified consultant to undertake well-established procedures designed to
provide purchasers or property owners with information needed to make an informed
business decision is a necessary first step.
Two types of tools are described here. The first, use of Phase I and Phase II
studies, primarily serves to identify the possible presence of hazardous substances and
petroleum, which may require the owner of the property to undertake expensive
investigation and remediation. A Phase I study may also identify other environmental
conditions that may adversely impact the ability to use the property. The second tool is
the State Environmental Quality Review Act (“SEQRA”) which comes into play
whenever a project involving real property requires approval or permit by one or more
government agencies. The purchaser or property owner should consider the concerns that
would be raised in SEQRA review to evaluate if the project needs to be modified in a way
that would accomplish its intended goals, yet still be eligible for approval.
1.

PHASE I AND PHASE II STUDIES

The American Society for Testing and Materials (“ASTM”) provides guidelines
for procedures which have become universally accepted tools for proper due diligence.
ASTM E1527-00 (modified in 2000) establishes guidelines for conducting a so-called
Phase I study, and ASTM E1903 shows when further investigation in the form of a Phase
II study is advisable.

These tools help establish the “appropriate level of inquiry”

required by CERCLA to qualify for some of the liability exemptions described above.
(A)

ASTM E 1527-00: the Phase I Study
The Phase I study is undertaken to determine what is known about property based
36
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on record searches, and visual inspections.

ASTM E1527-05 stresses the need for

documentation so that the work done may be reproduced by others, and requires the
consultant to provide his or her logic and reasoning for determining “Recognized
Environmental Conditions” explained in the report.96 A “Recognized Environmental
Condition” describes “The presence or likely presence of any hazardous substances or
petroleum products on a property under conditions that indicate an existing release, a past
release, or a material threat of a release of any hazardous substances or petroleum
products into structures on the property or into the ground, groundwater, or surface water
of the property. The term includes hazardous substances or petroleum products even
under conditions in compliance with laws.

The term is not intended to include de

minimus conditions that generally do not present a material risk of harm to public health
or the environment and that generally would not be the subject of an enforcement action
if brought to the attention of appropriate governmental agencies.”97
Until EPA promulgates regulations setting forth standards and practices for
establishing what constitutes all appropriate inquiries into the previous ownership and
uses of the facility in accordance with generally accepted good commercial and
customary standards and practices, the due diligence requirement of CERCLA for
establishing protection from some of CERCLA’s strict liability provisions, 42 U.S.C.
9601(40), Congress has stated that ASTM E1527-97 (which was updated by 1527-00 and

96 A link to the website where this standard may be found is:
http://www.astm.org/Standards/E1527.htm
97 ASTM E 1527-05 § 1.1.1.
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updated again to 1527-05 in 2005) shall satisfy the requirement of “all appropriate
inquiries.”98
The stated goal of the Phase I Environmental Site Assessment is “to identify
recognized environmental conditions.”99

The Phase I has four components: records

review; site reconnaissance; interviews with current owners and occupants of the property
and with local government officials; and evaluation and report.
The Phase I study does not include any physical testing of soil and groundwater
(although it can if the consultant is directed to undertake such sampling). Typically, the
Phase I study is used to determine whether testing should be done before property is
acquired for a specific purpose (by purchase or lease). Record searches and interviews
can identify past violations of environmental laws on the property, and may identify prior
uses of the property which entailed the use of hazardous substances or petroleum, even
though no such substances are currently present.

Further, records pertaining to

surrounding uses may reveal environmental problems off-site which could impact the
subject property. The physical surveillance, done by a trained professional, can also raise
warning flags (e.g., an area of the property where nothing seems to grow; storage of
hazardous materials without secondary containment; evidence of staining on floors, the

98 42 U.S.C. 9601(35)(B). A 2008 amendment to EPA’s 2005 rule concerning “all appropriate
inquiries” applies to Phase I investigations for forestland and rural property, setting ASTM
International’s E2247-08 as the correct standard. It can be found at 2146 Fed. Register, Vol. 73 No.9,
Jan. 14, 2008; see also, ASTM E1527 1.1.
99 ASTM E 1527-05 1.1.1.
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presence of floor drains; underground storage tanks which have not been tested, etc.).
In order to obtain relevant records, the consultant will usually file Freedom of
Information Requests with various agencies. It is important to wait for the responses to
these requests, or, if they are not forthcoming, warn the client that the information is
incomplete.
(B)

Expanding the Scope of the Phase I Study to Meet Your Needs
As noted above, the Phase I study defined by ASTM E1527-05 focuses on the

identification of Recognized Environmental Conditions. If the buyer or property owner
wishes to look beyond the presence of hazardous substances or petroleum, the agreement
with the consultant performing the Phase I Study must be modified to reflect the desired
scope of work. For example, ASTM E 1527-05 references a number of “Considerations
Beyond the Scope” of the Phase I. The previously employed ASTM E1527-00 provides
examples of what is beyond the scope, including: asbestos-containing materials; radon;
lead-based paint; lead in drinking water; and wetlands.100
New York’s State Environmental Quality Review Act (“SEQRA”) compels
applicants for permits or other approvals, and those agencies responsible for approvals, to
undertake meaningful review of the potential adverse environmental impacts which may
arise in the event that a project is approved. Before taking title or possession of property,
the purchaser or property owner must ascertain whether regulatory restrictions may exist
which are incompatible with the intended use of the property. Either as part of the Phase
I Study, or separately, the consultant can be directed to ascertain all applicable federal,

100 ASTM E 1527-00 §12.1.4.
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state and local laws and regulations which affect the use of the property. As will be
shown in the next section, SEQRA can be used as a guideline for the buyer or property
owner to learn of potential regulatory traps which may impede realization of the
purchaser or property owner’s goals.
Among the regulatory programs which should be considered by the purchaser or
property owner before financial commitments to acquire or lease property are made are
the following:
Freshwater Wetlands

101

NYS DEC has jurisdiction over all freshwater wetlands

12.4 acres or larger, or, if smaller than 12.4 acres, the wetland has been determined by the
Commissioner of the DEC to be of “unusual local importance”.102 A permit from the
DEC is required for most conduct that is either in freshwater wetlands or in the “adjacent
area”.

An “adjacent area” includes lands which are within 100 feet, measured

horizontally, of the boundary of the wetland.103 Information on wetland maps, and
regulations

and

permitting

may

be

found

at

the

DEC

website

at:

http://www.dec.ny.gov/lands/305.html.. Often, a wetlands consultant is hired to expedite
the application process and deal with any objections from the DEC.
Failure to obtain a permit for activities subject to the freshwater wetlands law can

101 NYS ECL Article 24
102 ECL §24-0301.1.
103 6 NYCRR §663.2(b). Additional and more stringent wetland regulations may be promulgated by
local authorities, such as the Adirondack Park Agency. See, e.g., New York Blue Line Council, Inc. v.
Adirondack Park Agency, 86 A.D.3d 756, 757 (3d Dept. 2011).
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lead to huge penalties and an order to restore the property to its prior condition.104 Note
that local governments, such as towns, may have their own laws and regulations
applicable to freshwater wetlands. Thus, even if the DEC issues a determination that it
has no jurisdiction over a certain property pursuant to Freshwater Wetlands Act, the
property may still be designated as a wetland by the municipality if its local code so
allows and this designation survives the “arbitrary and capricious” test.105
Tidal Wetlands:106

NYS DEC also regulates tidal wetlands, and permits are

required before undertaking most activity within a tidal wetland or its adjacent area. With
some exceptions, “adjacent area” is defined to include the land “immediately adjacent to a
tidal wetland within ... 300 feet landward of said most landward boundary of a tidal
wetland” or “to the elevation contour of 10 feet above mean sea level, except when such
contour crosses the seaward face of a bluff or cliff, or crosses a hill on which the slope
equals or exceeds the natural angle of repose of the soil, then to the topographic crest of

104 See, e.g. In re Chester Industrial Park Associates, L.P., Decision and Order of the Commissioner
(DEC Case No. 3-2914/9704, decided October 24, 2000) (available on the DEC website) (“Upon
reviewing the administrative record in this proceeding, particularly the hearing transcript and
Respondents' past transgressions, I concur with ALJ O'Connor's penalty assessment of $500,000 per
Respondent, rather than the $270,000 per Respondent requested by Staff. The hearing transcript
shows that the 50,000 cubic yards of unpermitted fill deposited in this ten acre portion of WR-7
required a minimum of 2000 placements, thereby subjecting Respondents to a potential penalty
based on 2000 separate violations.); Matter of Nieckoski, 215 AD2d 761 (2d Dept. 1995)
($500,000.00 penalty and order to restore the freshwater wetlands sustained).
105 Pletenik v. Town of Brookhaven, 70 A.D.3d 954 (2d Dept. 2010).
106 NYS ECL Article 25.
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such bluff, cliff or hill.”107 If the property is located within the boundaries of New York
City or its boroughs, the measurement is reduced to 150 feet landward. As is the case
with freshwater wetlands, the DEC does not generally permit someone who has
proceeded without a permit to retain the benefits of their violation: substantial penalties
are imposed, and the respondent is commonly ordered to restore the land to its previous
condition.108 In a recent case, an Article 78 challenge to the jurisdictional determination
that the property includes a tidal wetland was found to be premature, where no violation
was issued and no enforcement action was commenced.109 The State is vested with the
authority to impose impressive statutory penalties and to require remediation and
restorative efforts of wetlands that are altered without a permit. In Voliotis v. State110, the
petitioner constructed a seawall, deck and staircase, removed vegetation and placed fill in
the tidal wetlands area on the waters of the state without a permit. The DEC’s penalty of
$100,000 ($70,000 of which was suspended) and directed a restoration plan be submitted
to the DEC to correct the alterations.
Wild, Scenic and Recreational Rivers System:111 The NYS DEC regulates all
control of land use and development in river areas on all designated wild, scenic and

107 6 NYCRR §661.4(b)(1).
108 See, e.g. In re Santino Tomaino, (NYSDEC Case Nos. R1-5877-96-09 and R1-5905-97-02, decided
January 25, 2000) ($96,000.00 penalty and restoration of the property) (Available on the DEC
website); People v. Schmitt, 77 AD 3d 775 (2d Dept. 2010).
109 Grahel Assoc. LLC v. NYS DEC, 2011 WL 3386465.
110

95 A.D.3d 1026, 944 N.Y.S.2d 594 (2d Dept. 2012).
111 NYS ECL Article 15, Title 27.
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recreational rivers in New York State (except for private land in river areas in the
Adirondack Park). The rules and regulations established by the DEC apply to any project
within the boundaries established by the DEC after public hearing, which may not exceed
“a width of one-half mile from each bank of the river.” If the DEC determines that the
proposed project may cause adverse environmental impact, it may deny the permit or the
area variance.

While such a denial, like all other wetlands determinations, can be

challenged in an Article 78 proceeding, it will be reviewed under the deferential standard
accorded to administrative decisions.112
Endangered and Threatened Species of Fish and Wildlife:113 The presence of endangered
or threatened species may restrict the allowable uses of property. A list of endangered,
threatened and special concern species in New York can be found on the DEC website at:
http://www.dec.ny.gov/animals/7494.html.

The website also provides a link to a more

complete Checklist of Amphibians, Reptiles, Birds and Mammals of New York State,
listing their legal status under federal and state law. The DEC’s regulations governing
endangered and threatened species are codified in 6 NYCRR Part 182. They are enforced
by the Division of Fish, Wildlife and Marine Resources. In addition, the New York
Natural Heritage Program provides information about rare plant and animal species and
biodiversity data in the state. http://www.dec.ny.gov/animals/29338.html. The New York
Natural Heritage Program will review locations of sites of projects, activities, and SEQR-

112 DeCillis v. Granis, 69 AD3d 851 (2d Dept. 2010).
113 113 NYS ECL §11-0535; 11-0536; 6 NYCRR Part 182. See also, Endangered Species Act of 1973 §2
et seq., 16 U.S.C.A. §1531.
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subject actions for any records of rare species or significant natural communities which
may be impacted by the project or action. To request a review of a specific project site, a
written request must be directed to the program’s offices at 625 Broadway, 5th Floor,
Albany, NY 12233. http://www.dec.ny.gov/animals/31181.html.
Environmental Permits
Whether through the Phase I or proper SEQRA review, the consultant can be used
to explore all applicable environmental use permits which will be required for a specific
proposed use of the property. These may include permits for: air emissions114; discharges
of industrial or commercial waste115; bulk storage of petroleum;116 bulk storage of
hazardous substances;117 and for hazardous waste treatment, storage or disposal
facilities.118
Local laws and regulations must also be taken into account. For example, in
Suffolk County, the Suffolk County Department of Health Services must approve the
means of providing potable water and sanitary waste disposal for the property before
subdivision maps can be approved and filed or building permits issued.119

114 114 NYS ECL Article 19.
115 NYS ECL Article 17 Title 7.
116 NYS ECL Article 17 Title 10.
117 NYS ECL Article 40.
118 NYS ECL Article 27 Title 11.
119 See Suffolk County Sanitary Code Article 6 (Realty Subdivisions, Developments and Other
Construction Projects). See also, Suffolk County Sanitary Code Article 12 (Toxic and Hazardous
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The Phase I Study can review all applicable federal, state or local laws. The
applicant or property owner can also use SEQRA as a means of focusing on what will be
required in order for property to be used for its intended purpose. The results of the Phase
I Study may be such that the client will not be concerned about the environmental
condition of the property, and no further study is required. If the consultant concludes,
however, that there is evidence of a Recognized Environmental Condition, or, for stated
reasons, cannot rule out the possibility of there being Recognized Environmental
Conditions, a Phase II Study will have to be undertaken before the purchaser or property
owner can be confident that acquisition or use of the property will not lead to financially
crippling environmental liability.
(C)

ASTM E 1903-97: The Phase II Study

ASTM E 1903-97 provides a guide which “is intended to provide guidance for
assessing recognized environmental conditions and developing technically sound data. It
is not intended to satisfy the level of inquiry that may be necessary to support remedial
solutions for a site.”120 The “guide is intended for use on a voluntary basis by parties who
wish to assess the recognized environmental conditions (“RECs”) identified in a phase I
ESA [environmental site assessment] or transaction screen process for the purpose of
Materials Storage and Handling Controls) and Suffolk County Sanitary Code Article 7 (prohibiting the
storage of specified hazardous materials in the deep flow recharge area of the County) (these
regulations are available online:

http://suffolkcountyny.gov/Departments/HealthServices/DocumentsandForms.aspx#dltop
Or
http://www.suffolkcountyny.gov/Portals/0/Documents%20and%20Forms/Health%20Services/B
ody%20Art/Article%2014%20-%20Suffolk%20County%20Sanitary%20Code.pdf
120 ASTM E 1903-97 §1.2.3.
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establishing the innocent purchaser defense, where applicable or to support business
decisions about the property. The level of assessment can, and most likely will, vary
depending on the needs of the user and the business situation driving the assessment”.121
In other words, the purpose is to determine whether there are Recognized Environmental
Conditions present, but not necessarily to fix the scope of the problem found, or the cost
of addressing the problem (although it can be used for that purpose).
The guide for Phase II assessments is quite clear that it does not address the
business judgments that follow from the interpretation of data collected through the Phase
II process. Assessment of the business risks reflected by such data is dependent upon
numerous site and transaction-specific variables which cannot be adequately anticipated
in this guide. Proper analysis of the legal, business and environmental risks associated
with a particular site and business transaction is best conducted on a case-by-case basis
by legal, business and environmental professionals assessing the known data relating to
the particular site and transaction.”122
One benefit of soil and groundwater sampling is that it can provide a baseline of
existing conditions at the time of a sale or lease of property. Without this baseline, afterthe-fact discovery of contamination inevitably will lead to expensive litigation over who
is responsible for the problem. If the seller or landlord can show that the property was
clean at the time of sale or commencement of the lease by pointing to actual studies that
were conducted in close proximity to the transaction and that contamination was
121 ASTM E 1903-97 4.1.1.
122 See, ASTM E 1903-97 § 4.1.1.3.
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discovered only after the transaction occurred, it will be difficult for the buyer or tenant to
deny liability.
What if hazardous waste or petroleum contamination is identified? Does that
necessarily “kill the deal”?

New York State’s Brownfields Program may provide

sufficient incentives to move forward anyway.
D. NEW YORK’S 2003 BROWNFIELDS LAW:
The Federal exemption from CERCLA liability for property owners who establish
that they are “bona fide prospective purchasers” by undertaking “all appropriate inquiry”
as to the environmental condition of the property they wish to acquire before they take
title has not been adopted by New York State. New York approached the problem of
trying to encourage people to develop contaminated properties differently. Rather than
exempt the innocent owner or operator of contaminated properties from liability
altogether, the State took the key component of the DEC’s Voluntary Cleanup Program
(“VCP”) - limiting liability for the volunteer who comes to the property after the
contamination is already there to cleaning up the property – and placed it into the State
law. On October 7, 2003, Governor Pataki signed what has become known as the New
York Brownfields Law (see NYS Env. Cons. Law Article 27, Title 14). This forward
thinking package of amendments went beyond the DEC’s VCP by making the benefits
available to the true Volunteer123 who agrees to enter into an agreement with the DEC to
remediate the contaminated property, whether the contamination was caused by the

123

Contrast with Fogelman v. NYS DEC, 74 A.D.3d 809, 903 N.Y.S.2d 455 (2d Dept.,
June 1, 2010)(property owner does not qualify as volunteer if he offers to clean up his own
hazardous waste).
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release of petroleum or hazardous waste. In addition, substantial benefits, in the form of
tax credits and immunity from suit by the State, as well as agreement not to classify the
property as an Inactive Hazardous Waste Site if the Volunteer remediates the property
under a Brownfields Agreement, were put into the law.
To encourage New Yorkers to take advantage of the benefits of the Brownfields
Law, the DEC offered Volunteers who had already entered into VCP agreements to
convert those agreements into Brownfields Agreements. In addition, the DEC eliminated
the VCP. Thus, going forward, the only way a Volunteer who wished to purchase
contaminated property could be certain that liability would be limited to cleaning up the
four corners of the contaminated property and get a “sign-off” from the DEC certifying
completion of remediation was to apply for entry into the Brownfields program.
Full implementation of the Brownfields Law was delayed, however, as the DEC
struggled with the potential financial impact to the State of the significant tax credits
which the law made available to Volunteers who entered into the Brownfields
Agreements. The question became, who is eligible for the Brownfields Program? Under
the new law, a “brownfield” or “brownfield site” is defined as “... any real property, the
redevelopment or reuse of which may be complicated by the presence or potential
presence of a contaminant.”124 On March 5, 2005, the DEC answered the eligibility
question by publishing on its website criteria for defining eligibility for the Program.125

124 ECL 27-1405[2].
125 http://www.dec.state.ny.us/website/der/bcp/bcp_eligibility.pdf
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Focusing on the fact that the intent of the Brownfields Law was to provide incentives for
the remediation of properties that were vacant or underutilized because of contamination,
the DEC established the following criteria for Brownfields Program eligibility:
“In determining whether there is a reasonable basis to
believe that the contamination or potential presence of
contamination may be complicating the development, use
or re-use of the property, the Department will consider the
following factors, to the extent such factors are relevant to
the proposed site:
(A) whether the proposed site is idled, abandoned or
underutilized;
(B) whether the proposed site is unattractive for
redevelopment or reuse due to the presence or reasonable
perception of contamination;
(C) whether properties in the immediate vicinity of the
proposed site show indicators of economic distress such as
high commercial vacancy rates or depressed property
values; and/or
(D) whether the estimated cost of any necessary remedial
program is likely to be significant in comparison to the
anticipated value of the proposed site as redeveloped or
reused.”

While understandable, limiting eligibility for the Brownfields Program in this
fashion once again introduced substantial uncertainty into the real estate market. Taking
the DEC’s criteria at face value, it would appear that, if the above criteria are not met, the
property would remain outside the Brownfields framework and, as a result, even a person
who purchased the property after the contamination would have to “chase the plume”, ie.
remediate off-site contamination. Thus, contaminated properties which are occupied and
being used to generate income, or, if not occupied, are not substantially contaminated,
49
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may not be eligible for a Brownfields Agreement.
The DEC’s narrow interpretation of what constitutes a brownfield, as well as the
fear of enormous payouts in tax credits caused it to turn away many applications, delay
the processing of others, and generally create gridlock in the system. As a result, from its
beginning in October, 2003 until March, 2009, only 294 applications were approved (out
of 430 submitted), and of these, 82 were transfers from the Voluntary Cleanup Program.
Of the projects in the program, many have been terminated or withdrawn. 126
In 2008, the Brownfields Law was amended, reducing some of the tax credits
available under the program. However, the problem of the DEC’s restrictive internal
guidance remained. For example, in Buffalo Development Corp. v. New York State Dept.
of Env. Conservation, 889 N.Y.S.2d 504 (table) (Sup. Ct. Erie Co. May 22, 2009), DEC
denied the entry of two parcels of land into the Brownfield Cleanup Program (BCP)
because the contamination on them originated off-site. The developer filed an Article 78.
The trial court affirmed the denial, stating that the DEC’s interpretation of the BCP goals
as excluding such sites was rational. However, on re-argument, the court reversed its
decision, holding that the phrase “discrete area” in the DEC regulations is not defined and
the DEC had previously approved a parcel with an off-site contamination source for entry
into the BCP. In Destiny USA Development, LLC v. New York State Dept. of Env.
Conservation127, the DEC denied 11 out of 17 parcels in Syracuse entry into the

126 Linda Shaw, Esq., Knaupf Shaw LLP, “Why is the New York State Brownfield Cleanup
Program Not Working”, powerpoint presentation at the 2010 New York State Annual Meeting of the
Environmental Committee, Jan. 29, 2010.
127

63 A.D.3d 1568, 879 N.Y.S.2d 865 (4th Dept. 2009),
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Brownfields program based on its internal guidance. The court held that an agency
cannot legislate through guidelines and they are not entitled to deference. The DEC’s
decision, based on restrictive “guidance requirements” (consideration of whether a parcel
is “idled, abandoned or underutilized” and a comparison of the estimated remediation
cost “to the anticipated value of the proposed site as redeveloped or reused”) rather that
the broad definition of “brownfield” in the statute, was arbitrary and capricious.
Furthermore, it was held that one of the parcels, that was being remediated under a
Voluntary Cleanup Agreement, was also eligible for BCP. “[T]hose voluntary agreements
are not “enforcement actions” within the meaning of the BCP but, rather, they serve to
obviate the need for the DEC to achieve remediation goals through litigation.” Id.
On February 18, 2010, the New York State Court of Appeals issued its decision in
Lighthouse Pointe Property Assoc., v. NYS Dept. of Env. Cons.

128

There, the Petitioner

challenged a DEC determination denying entry into the Brownfields Program to two
parcels located on the Genesee River in Rochester. One of the parcels, formerly a marsh,
was the site of a city landfill from the 1930s to the 60’s or 70’s. In some areas of the site
waste ash, slag, sewage sludge and construction debris was present to a depth of 26 feet.
The landfill was later listed in the NYS Registry of Inactive Hazardous Waste Disposal
Sites, delisted in 1994, but still included in a DEC database of such sites. The waterfront
parcel contains industrial waste, construction debris, sewage sludge and residential refuse
as fill material.

128

14 N.Y.3d 161; 924 N.E.2d 801; 897 N.Y.S.2d 693 (2010).
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The Court of Appeals held that the DEC acted arbitrarily and capriciously and
contrary to law when it determined that the site in question did not qualify for the
Program. Pointing to the broad definition of a brownfield site under the Environmental
Conservation Law as “any real property, the redevelopment or reuse of which may be
complicated by the presence or potential presence of a contaminant,” the Court
determined that the statute required a low eligibility threshold, consistent its legislative
history and purpose. The Court of Appeals did not remit the matter to the DEC for
further consideration. Rather, it held that the record was “sufficiently developed for the
Supreme Court to conclude, as it did, that, as a matter of law, Lighthouse was eligible for
acceptance into the BCP…”
While the above decisions, as well as the modifications to the tax credit
allowances, have eased the gridlock in acceptance to the Brownfields Program, political
and budgetary considerations make its future uncertain.

Currently, the Brownfield

Cleanup Program tax credits are set to sunset on December 31, 2015. This has led many
participants to do everything possible to achieve a Certificate of Completion by that date.
This is the document which signifies the end of active remediation and entitles the
participant to apply for tax credits.

One of the legal pre-requisites to COC is the

recording of an Environmental Easement for the property or the portion thereof that may
be subject to use restrictions and engineering controls.129 If such an easement already
exists, the property owner must advise the DEC prior to selling the property and comply
with certain procedures developed to ensure that the new owner is aware of and bound by
the site restrictions and controls.
129

http://www.dec.ny.gov/chemical/48236.html.
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E.

THE STATE ENVIRONMENTAL QUALITY REVIEW ACT

(1)

INTRODUCTION:

The State Environmental Quality Review Act (“SEQRA”) was enacted "to declare
a state policy which will encourage productive and enjoyable harmony between man and
his environment; to promote efforts which will prevent or eliminate damage to the
environment and enhance human and community resources; and to enrich the
understanding of the ecological systems, natural, human and community resources
important to the people of the state." Towards this end, the Legislature has mandated that
"All agencies ... shall prepare, or cause to be prepared by contract or otherwise an
environmental impact statement on any action they propose or approve which may have a
significant effect on the environment."130 Actions falling within the purview of SEQRA
include, among others, "projects or physical activities, such as construction or other
activities that may affect the environment by changing the use, appearance or condition of
any natural resource or structure, that . . . require one or more new or modified approvals
from an agency or agencies".131
(2)

STANDARD OF REVIEW

It is well settled that judicial review of a SEQRA determination is limited to
determining whether the challenged determination is affected by an error of law, is
arbitrary and capricious, an abuse of discretion, or is the product of a violation of lawful

130

6 NYCRR 617.1(c); see Matter of Chase Partners, LLC v Incorporated Vil. of Rockville Ctr.,
43 AD3d 1049, 1052, 843 N.Y.S.2d 116. (2d Dept. 2007).
131

6 NYCRR 617.2(b)(1)(iii).
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procedure.132 Courts may review the record to determine whether the agency identified
the relevant areas of environmental concern, took a hard look at them, and made a
reasoned elaboration of the basis for its determination.133 However, a court may not
substitute its judgment for that of the agency, and the agency's determinations will be
disturbed only when they lack a rational basis or are arbitrary and capricious.134 Further,
an agency's interpretation of its own regulation is entitled to deference unless it is
unreasonable or irrational.135 In the same vein, it is not the role of the courts to weigh the
desirability of any action or choose among alternatives, but to assure that the agency itself
has satisfied SEQRA, procedurally and substantively. 136
SEQRA mandates literal compliance with its procedural requirements and
substantial compliance is insufficient to discharge the responsibility of the agency under
the act.137 The failure to strictly comply with the procedural requirements of SEQRA
requires that the action be annulled not that the matter be remanded for after-the-fact
132

Matter of East End Property Co. v Kessel, 46 AD3d 817, 820, 851 N.Y.S.2d 565 (2d Dept.
2007) quoting Matter of Village of Tarrytown v Planning Board of Village of Sleepy Hollow, 292
AD2d 617, 619, 741 N.Y.S.2d 44 (2d Dept 2002); see Akpan v Koch, 75 NY2d 561, 570, 554
N.E.2d 53, 555 N.Y.S.2d 16 (1990).
133
Matter of East End Property Co. v. Kessel, supra, quoting Matter of Jackson v New York
State Urban Dev. Corp., 67 NY2d 400, 417, 494 N.E.2d 429, 503 N.Y.S.2d 298 (1986); Matter of
Highview Estates of Orange County, Inc. v Town Board of Town of Montgomery, 101 AD3d
716, 955 NYS2d 175 (2d Dept 2012).
134

Matter of Jackson v New York State Urban Dev. Corp., supra at 416); Akpan v Koch, supra;
Matter of Merson v McNally, 90 NY2d 742, 752, 688 NE2d 479, 665 NYS2d 605 (1997); Matter
of Riverkeeper, Inc. v Planning Bd. of Town of Southeast, 9 NY3d 219 at 232 (2007).
135
Matter of In Defense of Animals v. Vassar College, 121 A.D.3d 991; 994 N.Y.S.2d 412 (2d
Dept. 2014).
136
See note 130 supra.
137

Matter of East End Property Co. v Kessel, supra; Matter of Group for S. Fork v Wines,
190 AD2d 794, 593 N.Y.S.2d 557 (2d Dept 1993); Matter of Rye Town/King Civic Assoc.,
82 AD2d 474, 481 (2d Dept. 1981); King v. Saratoga County Bd. of Supervisors, 89 N.Y. 2d
341, 347 (1996).
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environmental review.138

Thus, from a developer’s point of view, taking the more

thorough approach, including completing a Draft Environmental Impact Statement, may
be more cost effective in the long run. Conversely, if you represent a party or group
challenging the municipal approval of the development or other action, you may have a
stronger argument if the agency did not go beyond the initial completion and review of a
short or long Environmental Assessment Form.
As with all Article 78 proceedings, the court’s review will be based upon
the record before the agency. This means that the petitioner will not be allowed to raise
new arguments that had not been raised at the administrative level. For this reason, it is
essential that those wishing to challenge an agency determination be vigilant and
involved in all the hearings and proceedings conducted before the agency charged with
reviewing or granting approvals for the project in question. It is also in the interest of the
project sponsor to ensure that the administrative record is complete, so that he or she can
defend the determination by showing that all relevant issues were considered and that the
“hard look” requirement was satisfied or, conversely, that the agency overlooked vital
information supplied by the applicant and improperly denied the application.

138

Chinese Staff and Workers Ass’n v. City of New York, 68 N.Y.2d 359, 369 (1986); CocaCola Bottling Co. of New York v. Board of Estimate of City of New York, 72 N.Y.2d 674, 684
Riverso v. Rockland County Solid Waste Mgt. Auth., 96 A.D.3d 764, 946 N.Y.S.2d 175 (2d
(1988).
Dept. 2012) (condemnation determination void due to failure to conduct proper environmental
review).
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(3)

PROCEDURAL AND SUBSTANTIVE REQUIREMENTS
OF SEQRA

The DEC’s SEQRA regulations, found in 6 NYCRR Part 617, are available
through the DEC’s website.139
After taking a “hard look” at the potential environmental impacts of a proposed
action, the lead agency is required to make a determination of environmental significance,
accompanied with a “reasoned elaboration” of its decision. Not every conceivable
environmental mitigating measure or alternative need be addressed in order to meet the
“hard look” requirement.140 However, a determination that is not well reasoned, or based
solely on community opposition is likely to be overturned as arbitrary.141
If an agency determines that no adverse impacts are likely, it should issue a
negative declaration.142 Otherwise, a positive declaration must be made and the applicant

139 http://www.dec.ny.gov/regs/4490.html .
140 Matter of Neville v. Koch, 583 N.Y.S.2d 802 (1992); Matter of Chinese Staff & Workers’ Assn. v.
Burden, 88 A.D.3d 425, 433 (1st Dept. 2011) (it is neither arbitrary and capricious nor a violation of
environmental laws for a lead agency to ignore speculative environmental consequences which
might arise); Matter of Camardo v. City of Auburn, 31 Misc. 3d 1034, 1037-1039 (N.Y.Sup.Ct. 2011).
141 Matter of Kinderhook Dev., LLC v. City of Gloversville Planning Bd., 88 A.D.3d 1207, 1209 (3d
Dept. 2011).
142 Although Type I actions usually lead to a positive declaration, the agency can issue a negative
declaration if, within the proposal, the project sponsor includes measures to mitigate the adverse
environmental impacts (Matter of Thorne v. Village of Millbrook Planning Bd., 83 A.D.3d 723, 725726 (2d Dept. 2011)) or, after a thorough analysis, the agency decides that a negative declaration is
appropriate (Matter of Shop-Rite Supermarkets, Inc. v. Planning Bd. of the Town of Wawarsing, 82
A.D.3d 1384, 1385-1386 (3d Dept. 2011); see also, Chinese Staff and Workers’ Assoc., v. Burden, 19
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be required to prepare an Environmental Impact Statement.143
Certain actions are presumptively exempt from environmental review. These are
called Type II actions.144 A complete list may be found at 6 NYCRR §617.5.
Compliance with SEQRA is not obviated by environmental review or planning
done by other agencies. Thus, for example, even though a site was enrolled in the
Brownfields Cleanup Program under the auspices of the Department of Environmental
Conservation, the project, including consideration of the proposed long term monitoring

N.Y.3d 922, 950 N.Y.S.2d 503 (2012); Gabrielli v. New Paltz, 93 A.D.3d 923, 939 N.Y.S.2d 641 (3d
Dept. 2012)(To ensure participation in NFIP, an EAF was used noting a neutral or beneficial impact to
the environment and, therefore, the board properly issued a negative declaration).
143 Shannon v. Village of Rouses Point Zoning Bd. of Appeals 72 A.D.3d 1175 (3d Dept. 2010)
(Negative declaration declared invalid); Elwyn v. Planning Bd. of Village of Irvington, 63 A.D.3d 927,
881 N.Y.S.2d 166, 2009 N.Y. Slip Op. 05126, N.Y.A.D. 2 Dept.,2009 (negative declaration upheld);
Mirabile v. City of Saratoga Springs 888 N.Y.S.2d 325, 330 -331 (3d Dept.,2009) (negative
declaration upheld); Enterprises EMB, LLC v. Town of Riverhead (2d Dept.,2010)(positive declaration
requires full environmental review prior to site plan approval).
144 See, e.g. Groarke v. Board of Educ. of Rockville Centre Union Free School Dist. 63 A.D.3d 935,
880 N.Y.S.2d 535, ( 2nd Dept.2009.)Held: High school’s plan to upgrade field by installing artificial
turf, lighting and bleachers was correctly classified as a Type II action, being a “replacement,
rehabilitation or reconstruction of a structure or facility in kind on the same site”.
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plan was still subject to SEQRA review by the local agency.145 Similarly, the DEC’s
authority for purposes of issuing a SPDES permit does not pre-empt SEQRA review.146
(3)

STANDING

To establish standing under SEQRA, a petitioner must show (1) an environmental
injury that is in some way different from that of the public at large, and (2) that the
alleged injury falls within the zone of interests sought to be protected or promoted by
SEQRA.147 An injury in fact may be inferred from a showing of close proximity of the
petitioner's property to the proposed development.148 In Save the Pine Bush, Inc. v.
Common Council of City of Albany,149 the Court of Appeals significantly expanded the
standard for standing to bring a SEQRA challenge. In this case, the petitioners were not
neighbors, but rather “people who frequently visit and enjoy the Pine Bush”. The Court
held that, under the circumstances, this was enough to grant that standing to bring the
action, although it denied their contentions on the merits.

145 Matter of Bronx Comm. For Toxic Free Schools v. New York City School Constr. Auth., 86 A.D.3d
401, 402-403 (1st Dept. 2011).
146 Matter of CSI Developers LLC v. Planning Bd. of the Town of Rhinebeck, 33 Misc.3d 1205A
(N.Y.Sup.Ct. 2011).
147

Society of Plastics Indus. v County of Suffolk, 77 NY2d 761, 772-774, 573 NE2d
1034, 570 NYS2d 778 (1991); Matter of Village of Chestnut Ridge v Town of
Ramapo, 45 AD3d 74, 89-90, 841 NYS2d 321 (2007); Matter of Barrett v Dutchess
County Legislature, 38 AD3d 651, 652, 831 NYS2d 540 (2007).
148

Matter of Gernatt Asphalt Prods. v Town of Sardinia, 87 NY2d 668, 687, 664 NE2d
1226, 642 NYS2d 164 (1996); Matter of Sun-Brite Car Wash v Board of Zoning &
Appeals of Town of N. Hempstead, 69 NY2d 406, 414, 508 NE2d 130, 515 NYS2d 418
(1987); Matter of Tuxedo Land Trust Inc. v. Town Board of the Town of Tuxedo, 112
A.D.3d 726; 977 N.Y.S.2d 272 (2d Dept. 2013).

149 13 N.Y. 2s 297, 918 N.E.2d 917 (2009).
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As long as one person in the organization has standing, that person need not be
individually named as a plaintiff. In Hartford/North Bailey Homeowners Ass'n ex rel.
Pasztor v. Zoning Bd. of Appeals of Town of Amherst150 a homeowners association was
held to have standing to challenge zoning and planning board determinations, where it
established that at least one member had standing to sue.
Once a person or organization has standing, they can challenge any SEQRA
violation, even if it was not the specific reason supporting the standing argument. For
example, in Cade v. Stapf, the court held that the petitioner was entitled to argue that the
agency did not take a hard look at the visual impact of the project, not just the view from
his own property.151
(4) STATUTE OF LIMITATIONS
Unless a shorter limitations period is prescribed by statute,152 the claim that a
public agency failed to comply with SEQRA is subject to a four-month statute of

150 63 A.D.3d 1721, 881 N.Y.S.2d 265 (4th Dept.2009)

; see also, e.g., Long Island Pine Barrens
Society v. Planning Bd. of the Town of Brookhaven, 213 A.D.2d 484; 623 N.Y.S.2d 613 (2d
Dept. 1995).
151 2012 N.Y.App.Div. LEXIS 430, 2-5 (N.Y.App.Div.3d Dep’t Jan. 26, 2012).
152 Matter of 99 MM Motel, Inc. v. Zoning Bd. Of Appeals of Town of Newburgh, 933 N.Y.S.2d 881,

882 (2d Dept. 2011) - a decision by the zoning board of appeals that renders final the consideration
of SEQRA issues must be challenged within 30 days. The running of the statute commences from the
date of filing of the minutes of the board’s decision; Town Law §267-c(1).
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limitations applicable to Article 78 proceedings.153 The time limitation begins to run
when the agency’s final determination on the issue implicating SEQRA causes the
petitioner to be aggrieved by the violation of the statute. An agency determination may
be deemed “final” in this context if, by it, the agency may be said to have reached a
“definitive position” on the SEQRA issue and it is shown that the injury purportedly
inflicted by that determination may not be prevented, ameliorated or rendered academic
by further administrative actions by the agency or by steps available to the complaining
party.154
A frequently asked question is whether an Article 78 should be commenced
immediately upon the issuance of a SEQRA positive or negative declaration or only
when the application which involved that determination has been denied or approved.
Because of the ambiguity of this issue, some environmental attorneys advise to “sue early
and often”. In Matter of Gordon v Rush155, the Court of Appeals recognized that there
may be circumstances in which the issuance of a positive declaration requiring property
owners to prepare and submit a draft environmental impact statement (hereinafter DEIS)
itself inflicts actual injury and constitutes a final administrative action ripe for judicial

153 CPLR §217(1); Matter of Grieve v. Perry Pub. Lib., 2012 N.Y. Misc. LEXIS 234, 4-5 (N.Y.Sup. Ct.
Jan. 23, 2012; Seniors for Safety v. NYC DOT, 101 A.D.3d 1029, 957 N.Y.S.2d 710)
154 Stop-the-barge v. Cahill, 1 N.Y.3d218,223, 771 N.Y.S.2d 40 (2003).
155

100 NY2d 236, 792 N.E.2d 168, 762 N.Y.S.2d 18 (2003).
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review. However, it declined to set a bright line rule on this issue, and, in other
circumstances, a court may decline to review the determination at such and early stage.156
Conclusion
Whether you are advising a developer looking to purchase property for a project,
an owner of contaminated or potentially contaminated property, or an operator of a
business that has, directly or indirectly, caused a release of contaminants into the
environment, a careful analysis of the applicable environmental laws and regulations is
essential. SEQRA environmental review, Brownfields applications, CERCLA litigation,
and negotiating permitting and compliance with administrative agencies such as the DEC
and local governments require a set of skills that is learned through study and experience.
By honing these skills and admonishing your client to conduct “due diligence” with
respect to environmental issues affecting the project or property, you can successfully
avoid many costly pitfalls.

156

Matter of Ranco Sand and Stone Corp. v Vecchio, 124 A.D.3d 73; 998 N.Y.S.2d 68 (2d Dept.
2014).
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for Developers)" (National Business Institute, July 9, 2003).
"New York Environmental Law Practical Skills" (NYSBA) "Administrative Practice Before the
New York State Department of
Environmental Conservation" (NYSBA)
"Environmental Issues in Real Estate Transactions and Litigation Strategies" (NYSBA) "New
York Environmental Law Update" (many times for SCBA)
"Practice Before the Suffolk County Department of Health Services" (SCBA) "Cost Recovery
Litigation in CERCLA and Navigation Law Litigation" (SCBA)
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Author:
[Note: These are in addition to handouts prepared for each of the lectures above]
“Supreme Court Rules on Liability of Manufacturers of Hazardous Substances and when a
Defendant is Liable only for a Portion of the Damages Incurred in Pollution Cases,” Hauppauge
Reporter, June, 2009
"DEC Orders on Consent: Perils, Pitfalls and Possible Solutions," 8 Journal of the Suffolk
Academy of Law 91, 1992.
"Retroactive Application of the Legislature's Approval of Private Causes of Action Under the
Strict Liability Provisions of the Oil Spill Act," Environmental Law Section Journal 11, February
1992.
"Oil Spill Liability and Compensation In New York: Overview and Analysis of Navigation Law
Article 12," 7 Journal of the Suffolk Academy of Law 1, 1991
'The District Attorney's Role in the Prosecution of Environmental Crimes," The New York
Environmental Law Handbook Second Edition, 1992,
"Concurrent State and Local Jurisdiction Over State Mapped Freshwater Wetlands,"
Environmental Law Section Journal 18, February-May, 1991;
"SARA, LUST, and Other Rarely Mentioned Matters: Will Real Estate Transactions Ever Be the
Same?" 4 Hofstra Env. L. Digest 11, 1987
'"The Meaning of the So-Called Inadvertence Requirement for Plain View Seizures -A Missed
Opportunity to Eliminate a Wholly Unnecessary Limitation on Police Conduct," 3 Journal of the
Suffolk Academy of Law 25, 1983
"Limitations on the Right to Introduce Evidence Pertaining to the Prior Sexual History of the
Complaining Witness in Cases of Forcible Rape: Reflection of Reality or Denial of Due
Process?" 3 Hofstra Law Review 403, 1975
Co-Author: 'The Superfund Amendments and Reauthorization Act of 1986 ("SARA") - The
County Perspective," County Attorney News, January
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Introduction
Non-settlement = trial (attorney’s fees) or no transaction (loss of goal).
1. Human Behavior: Bargaining involves social interactions and requires an
understanding of the general principles of human behavior. Psychological and
sociological factors significantly influence the negotiation process.
a. Methods of Communication
i. Verbal Discourse
1. Apparent: “I cannot offer more!!”
2. Equivocal: “I do not have the authority to offer more at this time.”
ii. Nonverbal Signals
1. Obvious: loss of temper, open expression of pleasure, etc.
2. Subtle: Mannerisms, facial expressions, etc.
Therefore, it is necessary to have some idea of negotiation strategy in order to utilize such
strategy and to recognize and combat possible strategies being used against you.
2. Aspects of Negotiations: Different kinds of negotiations involve different types of
participants and/or unique considerations which may influence the negotiation process
and which must generally be taken into account when negotiating strategy is being
developed.
a. Types of Transactions:
i. Legal transactions: complex antitrust and security law cases; corporate
merger agreement.
1. Try not to permit unnecessary legal formalism to preclude
mutually beneficial agreement.
2. Attempt to minimize needless reliance upon “legal principle”
where this only serves to lock participants into uncompromising
positions—allow flexibility where legal needs of situation can be
effectively satisfied in alternative ways.
ii. Factually oriented: personal injury dispute or simple contract
arrangement.
b. Relationships Between Clients
i. One-time interactions between clients (such as lawsuits). Even where
clients are unlikely to engage in subsequent interactions, their respective
attorneys may be expected to.
ii. Continuing relationship (labor-management, franchise, construction
arrangements). Where clients are likely to have future dealings, this will
frequently influence tactics used during present negotiation.
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Negotiation Preparation
1. Needs Assessment
a. Opposition’s Needs: consider those of both the opposing advocate and his/her
client.
i. Direct objectives of present negotiation
ii. Indirect personal needs (motivational forces):
1. Ego;
2. Acceptance in a relevant community;
3. Alleviation of internal tension.
a. Counsel should strive to satisfy these needs in the manner
best suited to achieve his or her own ultimate goals. For
example, appealing to opponent’s need for acceptance by
praising his/her reasonableness when he/she makes
concessions favorable to your position.
iii. Personal Interest of Attorney:
1. Payment schedule:
a. Hourly or fixed rate—the attorney is not significantly
affected by the monetary outcome of the process.
b. Contingency arrangement—the attorney has a direct interest
in the final result. His or her payment is contingent on the
outcome of the process.
b. Your Needs Assessment
i. Recognize your own motivational forces and those of your client.
ii. How will your opponent interpret your needs?
1. This may significantly affect your interaction.
iii. What are the fears of opposing counsel?
1. Novice counsel may fear trial or an unaccustomed forum.
2. Preparation for Negotiations
a. Basics
i. Be fully prepared regarding relevant facts and applicable law.
ii. Prepare all relevant arguments supporting own positions.
iii. Anticipate opponent’s arguments and prepare effective counterarguments. This will bolster your own confidence and undercut that of
your opponent.
iv. Try not to over-estimate your own weaknesses and pressures. Also, do not
ignore weaknesses and pressures associated with your opponent’s side of
the case.
b. Assumptions
i. Regarding your own position.
1. If they do “A”, I’ll do “B”.
2. Your own limits e.g. cap on amount to be mortgaged
ii. Regarding adversary’s situation.
3
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1. Try not to use your own value system when evaluating opponent’s
likely position. Instead, endeavor to really place yourself in your
opponent’s shoes.
c. Planning Strategy and Tactics
i. Carefully plan your desired methodology.
ii. Consider appropriate modifications to your plan that may be necessitated
by changed circumstances which may arise during the negotiations. (e.g.
overly generous first offer or unexpectedly large subsequent concession
by opponent).
d. Establishment of Aspiration Level
i. Seek a high, yet seemingly “reasonable” initial position that will not cause
opponent to lose all interest. Successful negotiators are frequently people
who are able to prepare for a negotiation by convincing themselves of the
reasonableness of a seemingly unreasonable position.
1. This bolsters their confidence when they begin the negotiation
process.
2. Such a confident manner often causes an uncertain opponent to
reconsider his/her evaluation of the dispute in favor of the
confident party.
ii. Establish “principled” position that can be defended “objectively” when
presented to an adversary.
1. Bolster your confidence while undercutting that of your opponent.
2. Explains reason for choosing position you selected.
3. This tactic frequently allows you to control the agenda by causing
your opponent to focus upon each segment of your position.
iii. Develop a bargaining strategy that will culminate into a “final offer” that
would be preferable to non-settlement.

Negotiation Preparation Form
1. Interests
a. Define your interests.
b. Prioritize your interests.
c. Weigh your interests.
d. Hypothesize about the other parties’ interests and priorities.
e. Brainstorm possible solutions.
f. Use joint interests and differences between the parties to improve the deal for
your client.
2. Outcome Goals
a. Define outcome goals and weigh them.
b. Hypothesize about the other side’s outcome goals and make optimizing tradeoffs.

4
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3. Power
a. Assess and develop an alternative to the final negotiated agreement.
b. Assess and diminish opponent’s alternative to the final negotiated agreement.
c. Consider your sources of power.
4. Persuasion
a. Develop fair principles and objective standards.
b. Develop “yes-able propositions”.
c. Develop illustrations for your interests.
d. Divulge research or evidence when appropriate to lower the other parties’
assessments of their position.
5. Develop a Negotiating Strategy
a. Develop a strategy for educating your client.
b. Develop a strategy for educating opposing client and counsel.
c. In narrowly competitive negotiations, develop a bidding strategy.
d. In negotiations involving many interests and issues, develop a strategy for
finding win-win solutions favorable to your client.

Negotiator Identities and Tone of Negotiations
1. Initial Exchange of Professional/Personal Information
a. Status Factors
i. Name of law firm or legal agency of participants.
1. Martindale
2. Local reputation
ii. Educational background.
iii. Professional name-dropping.
b. Experience Factors
i. General legal experience.
ii. Familiarity with areas relevant to present deal.
2. Establishing Tone of Negotiations—Aggressive vs. Cooperative
NEGOTIATING PATTERNS OF EXPERIENCED ATTORNEYS
60%
50%
40%
Effective

30%

Average

20%

Ineffective

10%
0%
Cooperative

Aggressive

No Pattern
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COOPERATIVE OBJECTIVES
Conduct self ethically
Maximize settlement for client
Get a fair settlement
Meet client’s needs

AGGRESSIVE OBJECTIVES
Maximize settlement for client
Obtain profitable fee for self
Outdo or outmaneuver opponent

COOPERATIVE TRAITS
Trustworthy, Ethical, Fair
Courteous, Personable, Tactful, Sincere

AGGRESSIVE TRAITS
Dominating, Forceful, Attacking
Careful about time & sequence of actions,
Rigid, Uncooperative
Gets to know opponent, disinterested in
needs of others
Unrealistic opening position
Clever
Uses threats
Reveals information gradually
Willing to stretch the facts

Fair-minded
Realistic opening position
Accurately evaluated case
Does not use threats
Willing to share information
Skillfully probed opponent’s position

Gerald R. Williams., A Lawyer’s Handbook for Effective Legal Negotiation, 11. (4th ed., 1992)
a. Aggressive Negotiators and How to Deal with One
i. Many attorneys have become so entranced by the “adversarial” nature of
the legal system that they tend to view all negotiations as “win-lose”
transactions.
ii. Aggressive attorneys tend to depersonalize bargaining interactions which
permits them to be more competitive (not better).
1. For example, an opposing counsel may use the technique of
addressing you as “Mr.” or “Ms.”, as opposed to your first name.
2. If opponent is depersonalizing the situation, try to establish a more
personal relationship.
a. Get on first name basis;
b. Use a warm handshake;
c. Maintain non-threatening eye contact;
d. Stay warm to make it more difficult for the opponent to use
inappropriate tactics.
iii. Meet every aggressive move with a counter-move (tit for tat)
iv. Create a positive negotiating climate.
1. Show empathy.
2. Acknowledge their point of view.
3. Be open to changing your mind if facts warrant.
4. Admit you may be wrong.
5. Promise to be fair.
6. Use consultation with client as a buffer.
6
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v. Never underestimate the possibility that the opponent is intentionally
trying to make you feel uncomfortable.
1. If you are negotiating in an opponent’s office, try to ascertain if the
opponent has created an uncomfortable atmosphere by placing you
in an artificially small or large chair, or by having your back
literally against the wall, or by placing themselves in a raised
position of dominance.
2. Home court advantage: Remember the story of Washington D.C.
When they set out to build Washington D.C., they set out to build a
place that would intimidate foreign heads of state. Politically,
Washington D.C. is considered the best home court advantage of
any nation.
b. Obnoxious Opponents
i. Self-control will always prevail.
ii. Usually someone who is obnoxious is unprepared, unsure of the value of
their case or knows he has a losing case.
iii. Adopt the position that you will not negotiate with this person so long as
the obnoxious tactics continue.
1. However, make contact occasionally to refresh them that they are
unprepared and create a cooperative atmosphere.
iv. Keep preparing for trial and keep opponent abreast that trial is ensuing.
v. Be patient. If the opponent is ineffective at negotiating, he/she is also
ineffective at trial. They will fear trial more than negotiation.
vi. RESULT: succumb to your suggestion of reasonable negotiations or will
farm out to a litigator.
c. Both Cooperative and Aggressive Negotiators Share the Following:
1. Prepared
2. Honest/Ethical
3. Adhere to customs and courtesies of the Bar
4. Perceptive; Skillful in reading cues
5. Satisfaction in using legal skills
6. Realistic, Reasonable, Analytical and Rational
7. Convincing
8. Effective Trial Attorney
9. Self-controlled

Negotiation Stages – Three Phases
1. Assessment Phase—Initial Review
a. Disclosure
i. Seek as much information from your opponent as possible, while being
careful not to inadvertently disclose information you wish to remain
confidential.
7
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ii. Decide what information you need to disclose to your opponent to
facilitate the negotiation process.
1. Keep answers to your opponent’s questions short to avoid
unintended verbal and nonverbal disclosures.
2. Information you provide in response to your opponent’s questions
will usually be perceived as more credible than information you
disclose in an unsolicited manner.
iii. Carefully phrase information seeking questions.
1. Narrowly-focused leading questions generally do not elicit new
information.
2. Broad, less directed and open-ended questions tend to elicit the
most new information.
3. Begin to narrow your questions during the final stages of the
information retrieval process.
b. Blocking Techniques
i. Use the following techniques to avoid disclosing information when your
opponent poses questions about sensitive topics.
1. Simply ignore the question and move on.
2. Answer only the beneficial parts and ignore the threatening
portions.
3. Over-answer the question.
a. Respond generally to a specific inquiry and specifically to a
general inquiry.
4. Answer a different question.
5. Answer your opponent’s question with a question of your own.
6. Rule the question improper or an inappropriate inquiry.
ii. Plan the use of blocking techniques in advance by assuming your
opponent will ask about your sensitive areas. This will most effectively
prevent unintended verbal and nonverbal admissions.
iii. Mix it up to keep your opponent on their toes.
iv. However, only use these techniques where necessary to protect crucial
information and to avoid the needless loss of credibility.
c. Initial Offer
i. Regardless of which party initiates the settlement process, it is beneficial
to attempt to induce your opponent to make the first offer. However, be
certain you have received an actual offer, since an outrageous proposal is
really the equivalent of no offer.
ii. The initial offer may also provide you with unanticipated information that
you can use to your advantage.
iii. The party who makes the first offer is likely to make the first concession.
The party who makes the initial concession tends to achieve less beneficial
results than their opponent.

8
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d. The Zone of Agreement:

Zone of Agreement

Willing to Take

Agreement

Willing to Give

e. Choice of Topics and Sequence of Presentation
i. Some negotiators begin with their most important topics to quickly
resolve the matter and diminish the anxiety they are experiencing
regarding the possibility of no settlement.
ii. Other negotiators begin with their least important items either intending
to make concessions on them in an effort to induce you to make
subsequent concession(s) on their major item(s) or for the purpose of
obtaining early psychological advantage by winning minor items while
creating a concession-oriented attitude in you.
f. Neutral Questions
i. It may be beneficial to ask relatively neutral questions for purposes of
ascertaining the underlying basics (assumptions, values, personal needs,
goals, etc.) for opponent’s stated positions.
ii. Explore relevant factual circumstances of the negotiations in an objective,
non-evaluative manner. If both sides can agree upon the underlying
factors in a non-threatening way, the probability of achieving successful
results increases substantially.
iii. Attempt to ascertain external pressures operating on your opponent and
his/her client, since such factors directly influence their assessment of the
situation.
iv. Specifically focus on the needs and interest of both sides, rather than
simply upon expresses positions.
1. Emphasis upon positions is more likely to generate conflict than the
explanation of needs and interests.
2. Remember that positions frequently reflect only some of the
underlying needs and interests. Discovery of undisclosed
motivational factors will often enhance the possibility of settlement
by allowing parties to explore unstated alternatives which may be
mutually beneficial.
a. For example, you may find that a plaintiff in a defamation
action seeking a substantial monetary sum would prefer to
obtain a retraction and public apology.

9
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2. Distributive Phase
a. Direct Competitive Phase—where each advocate will endeavor to obtain as
much from the opponent as possible. Negotiators should:
i. Plan a “concession plan” in advance (initial offer and counter-offer).
ii. Start from “principled” position to convey ultimate goals.
iii. Measure the gap between the parties’ positions.
iv. Make “principled” concessions instead of unexplainable jumps so that
you can convincingly explain why a particular concession is being made
and why a larger concession cannot now be provided.
v. Use of deadlines.
b. Characteristics of a Persuasive Argument
i. Even-handed and seemingly objective.
ii. Logical and orderly.
iii. Restated in different forms to enhance persuasiveness.
iv. Beyond what is obviously expected, forcing the opponent to reconsider
his/her perception of the matter.
c. Characteristics of Effective Threats
i. Fully understood by your opponent.
ii. Proportionate to the present situation (i.e. must be a believable alternative
to settlement).
iii. Supported by corroborative information.
iv. Affirmative promises are generally more effective and less disruptive than
negative threats (“If you do this, I’ll do __”). Yet negative threats are
remembered more than affirmative promises.
v. Never issue an ultimatum that you are not prepared to effectuate if
necessary.
d. Consequences of Settlement or Non-Settlement
i. What is the likely outcome without settlement?
1. Look at the transactional and psychological costs to your own side,
as well as the opposing side.
ii. Total monetary and emotional costs of settlement.
iii. Impact on possible future dealings between parties.
3. Negotiating Games/Techniques
a. Negotiation games often take the form of a psychological ploy to make an
opponent respond in a beneficial way that is not based on wholly rational
consideration. Recognition is crucial to gamesmanship. Negotiators should try
to be aware of the types of games frequently played during negotiations. Once an
attempted technique is recognized, a negotiator can minimize its psychological
impact.
b. Psychological Entrapment: do not get so caught up in the game that you stray
from your goals. Recognize a losing battle and minimize potential loss. Most
often there is an alternative to “no settlement.” Don’t be afraid not to settle.
10
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c. Use of Settlement Brochure
i. Preparation of a written document, with pictures if appropriate, to enable
a party to establish a highly-principled initial position in order to bolster
own confidence and to force opponent to argue from this document.
d. Anger
i. Real anger is a sign of a loss of control which can cause mistakes.
ii. Feigned anger can convince your opponent of your seriousness and may
frighten him/her sufficiently to induce reconsideration of a position.
iii. Counter – measures:
1. Observe your angry opponent for helpful clues which may be
inadvertently disclosed.
2. Respond in an open manner that will embarrass opponent.
3. Respond in kind or terminate the session unless they calm down.
e. Lack of Authorization
i. An opponent may claim that any tentative agreement must be approved
by an absent principal who has final authority over the situation. This
allows your opponent to obtain a psychological commitment from you to
settle and he/she may thereafter modify due to “unexpected” demands of
the principal.
ii. If your opponent lacks authority to bind his/her side, put yourself in the
same position or refuse to negotiate until the person with final authority
can participate.
iii. Suggest that the client be contacted, then and there, to modify
authorization limit.
f. Large Initial Offer/Demand
i. Gives you a high goal and forces your opponent to re-analyze their
position.
ii. Careful, if it is unreasonable you may turn your opponent off to the
possibility of settlement or cause yourself to retreat in an uncontrolled
fashion.
iii. Counter-measures:
1. Recognize that a truly unreasonable initial position does not
constitute a real “first offer”. You may want to refuse to state your
own initial offer until some meaningful offer is presented to you.
2. You may decide to respond with an equally outrageous position.
g. Boulwarism
i. Presenting your best offer at the outset. Explain to your opponent that you
do not wish to engage in the usual auction bargaining because this is all
you are willing to offer.
ii. There few situations where this is appropriate. It may be effective against
a weak opponent, but it entails a substantial risk that your opponent will
react negatively no matter how reasonable your offer is.
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h. “If It Weren’t For You”
i. A party claims to have been forced into his/her present unreasonable
posture by opponent’s previous unfair actions. This is a guilt measure.
Use it, but do not fall for it.
ii. Apologize if you go too far. This is not personal! Separate the person from
the transaction.
i. False Demands
i. If made with respect to items your opponent really desires, can greatly
strengthen your position by enabling you to make seemingly generous
concessions later in return for items you want.
ii. There is a risk that your opponent may call your bluff by conceding items
to you or your opponent will discover you are being untruthful with
respect to these items and will distrust your other claims.
j. Use of Consecutive Concessions
i. Don’t be overly impressed with the number of concessions made. Quality
vs. quantity. Unless opponent has lost control and is retreating in a
reckless manner, do not reciprocate to their extent.
ii. Be suspicious of an opponent who emphasizes his/her consecutive
concessions, since a truly disconcerted negotiator generally does not keep
track of the consecutive concessions they have made.
k. “I’ve Got You, You S.O.B.”
i. One party seizes upon opponent’s seemingly small transgression in an
effort to create needless guilt and anxiety, thus weakening opponent’s
resolve.
ii. Examples of this include unwarranted emphasis on the fact that the
opponent was slightly late, or a complaint about some unimportant
mistake.
iii. It is best to apologize preemptively and ignore such matters.
l. Alleged Expertise
i. Over-emphasis of one’s alleged expertise regarding small details to
establish that person’s preparedness and superior position.
ii. Counter this by praising your opponent’s preparations and shifting the
discussion to more important items.
m. “So What” or Feigned Boredom/Disinterest
i. An attempt to undercut your position. If your concession is really worth
little to your opponent, then he/she should not mind if you withdraw it in
exchange for some other concession.
ii. If you use it, it is an attempt to detract from an opponent’s recent
concession by representing it as either relatively unimportant or
something which should have been granted at the beginning.
n. “Mutt and Jeff” or “Good Cop, Bad Cop”
i. Situation where your “reasonable” opponent sympathizes with your
“generous” concessions, but emphasizes a need for greater concessions by
you in order to satisfy his/her “unreasonable partner or client”.
12
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ii. Essentially, it is good cop/bad cop. However, you never directly deal with
bad cop (he may be imaginary). If he does exist, satisfy the good cop and
make it his problem to deal with the unreasonableness of his partner or
client. It doesn’t have to be your problem.
4. Integrative Phase (Cooperative Bargaining)
a. When a tentative settlement is first achieved, it is often advantageous to explore
alternative trade-offs that might enhance the interests on both sides.
i. After the stress of the competitive phase you may want to immediately
memorialize your tentative agreement. However, you should at least
briefly explore several alternative proposals which might prove to be
mutually more advantageous and which were ignored during the
pressure of the competitive phase.
1. Example: an additional year to the contract.
ii. Remember that even this phase of the bargaining process continues to
have a competitive aspect.
b. Be certain that your opponent recognizes you are engaged in “cooperative
bargaining” at the conclusion of the competitive phase. If he/she does not realize
that you are simply exploring possible alternatives, claims of bad faith or deceit
may arise.

Negotiation Issues
1. Specific Negotiation Issues
a. Beginning Litigation Settlement Discussions
i. You may choose to get in touch with your opponent and directly raise the
topic of settlement. This may be interpreted as a sign of over-eagerness,
but if done in a forthright and professional manner, it usually should not
weaken your position since it is generally recognized that most litigation
cases will be settled.
ii. There are also several ways to approach the topic of settlement indirectly:
1. Get in touch with opposing counsel to discuss some specific aspect
of the case, such as discovery procedures, and casually attempt to
elicit what your opponent really expects.
2. Call your opponent during the lunch hour and tell his/her
secretary that you want to discuss the case in question. Your
opponent will often return your call and immediately begin
discussion of the case as if he/she had originated the settlement
talks.
a. To counter the use of this tactic, an attorney who receives
such a message should simply return the phone call and ask
opposing counsel what he/she wishes to discuss.
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b. Client Presence During Negotiation Sessions
i. Having a client present at negotiations can limit certain strategies. They
may make unintended verbal and nonverbal disclosures if allowed to
participate in negotiation talks.
ii. If the client insists on being present, he/she should be carefully prepped
beforehand.
1. Instruct them to only speak when asked to by yourself or upon
your cue.
2. Caution them against nonverbal disclosures.
iii. If you keep your client informed throughout the negotiation process, you
may not have the issue of a client insisting on being present during
negotiations.
c. Weak Party’s Enhancement of Bargaining Position
i. A weak position may be strengthened if it is made inflexible, preventing
your bargaining agent from accepting less than an established minimum.
1. This may be done by endowing the negotiator with very limited
authority
2. Also, the negotiator can limit his/her own flexibility by convincing
his/her own principal that anything less than a beneficial
minimum settlement would be “unreasonable”.
ii. Once negotiations have begun, you may be able to strengthen your
position by tying a weak item to an item of real importance to your
opponent. Therefore, he/she must be generous about your demand in
order to obtain his/hers.
iii. If there is a continuing symbiotic relationship, such as labor-management,
you may be able to threaten the opposing party with mutual destruction if
the settlement is too unfair to your side.
d. Confronting Opponent’s Inflexibility
i. If your opponent is committed to a position unfavorable to you, it is
preferable not to challenge it directly but to use a “face saving” approach.
1. Focus upon opponent's expressed needs and interests instead of
directly upon stated position, and endeavor to convince opponent
to reassess his/her position in light of non-threatening
needs/interests analysis.
2. Explore creative alternatives which might prove to be mutually
beneficial. Emphasize areas of joint interest, rather than areas of
disagreement.
e. Telephone Negotiations
i. Parties increasingly settle matters via the telephone instead of in person.
Remember that basic negotiation principles still apply.
ii. Although the phone may restrict one’s ability to “read” opponent’s
nonverbal signals, those clues may still be obtained from voice tone,
pauses, etc. Be aware that you may also give off nonverbal signals that
may help your opponent obtain important information.
14
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iii. Plan your negotiating strategy carefully in advance. If your opponent calls
you unexpectedly when you are not prepared to discuss the case, do not
hesitate to reply that you are busy and will return the call—when you are
fully prepared to negotiate.
f. Opponent Not Seriously Endeavoring to Convince Own Client
i. You may wish to arrange a meeting which will be attended by your
opponent and his/her client (e.g., deposition). Although you cannot
ethically communicate directly with that client, you can discuss your offer
with his/her counsel in their presence, carefully explaining the reasonable
basis for your position.
g. Pre-Trial Settlement Conferences
i. Many courts now require pre-trial settlement conferences for all cases. The
clients themselves are usually expected to be present. Never make the
mistake of attending such a conference unprepared, since this may create
false confidence in your opponent and will inhibit the ability of the judge
to understand the case.
ii. Also prepare your client for what is likely to occur at the session, so that
he/she will understand the role being performed by the judge and will
not be unduly surprised by conference developments.
h. Client Acceptance of Settlement Offer Over Advice of Counsel
i. The pressures of litigation are such that clients occasionally accept
settlements despite the contrary advice of their counsel. Since it is their
case, they certainly possess this prerogative.
ii. To protect yourself against a possible malpractice suit should such a client
subsequently decide that he/she could have done better, you may wish to
communicate to your client, in writing, the reasons you think the
settlement offer should be rejected at the time your client accepts the
opponent's offer. A few attorneys even record, with their client's consent,
their reasons for recommending that the proposed offer be rejected.

Ethical Obligations
The New York Rules of Professional Conduct were promulgated as Joint Rules of the
Appellate Divisions of the Supreme Court, effective April 1, 2009. They supersede the
Disciplinary Rules of the Code of Professional Responsibility.
You should keep in mind the following Rules and ethical obligations when
participating in negotiations:
Rule 1.4 of the Rules of Professional Conduct: Communication
(a) A lawyer shall:
(1) promptly inform the client of:
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(i)

any decision or circumstance with respect to which the client’s
informed consent, as defined in Rule 1.0(j), is required by these
Rules;
(ii)
any information required by court rule or other law to be
communicated to a client; and
(iii) material developments in the matter including settlement or plea
offers.
(2) reasonably consult with the client about the means by which the client’s
objectives are to be accomplished;
(3) keep the client reasonably informed about the status of the matter;
(4) promptly comply with a client’s reasonable requests for information; and
(5) consult with the client about any relevant limitation on the lawyer’s conduct
when the lawyer knows that the client expects assistance not permitted by these
Rules or other law.
(b) A lawyer shall explain a matter to the extent reasonably necessary to permit the
client to make informed decisions regarding the representation.
Rule 2.1 of the Rules of Professional Conduct: Advisor
In representing a client, a lawyer shall exercise independent professional judgment and
render candid advice. In rendering advice, a lawyer may refer not only to law but to other
considerations such as moral, economic, social, psychological, and political factors that may be
relevant to the client’s situation.
Rule 4.1 of the Rules of Professional Conduct: Truthfulness In Statements to Others
In the course of representing a client, a lawyer shall not knowingly make a false
statement of fact or law to a third person.
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Human Rights, Equal Employment Opportunity Commission, and in teacher
disciplinary proceedings, Civil Service Law, Section 75 hearings, impartial
handicapped hearings and appeals and tax certiorari proceedings. Mr. Block is a
Director of the New York State Association of School Attorneys. He is also actively
involved in the Suffolk County Bar Association where he has served on the Board of
Directors, as Chairperson of the Municipal Law and Newly Admitted Attorneys
Committees, Officer of the Suffolk Academy of Law and is currently a Co-Chair of
the Education Law Committee. He is admitted to practice law in the United States
Supreme Court, the United States Court of Appeals for the Second Circuit, the
United States Court of Federal Claims, the United States Military Court of Appeals,
the United States District Court, Eastern and Southern Districts of New York and all
the Courts of the State of New York. Mr. Block has served as an adjunct professor at
SUNY at Old Westbury where he taught collective bargaining and labor relations.
Mr. Block is also a member of the Westchester County Bar Association.
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