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I.

Overview
A.

Most wills are written documents that are executed in accordance with EPTL § 3-2.1.
1.

Exceptions
a.

Noncupative Will - oral Will established by 2 witnesses.

b.

Holographic Will - written in testator’s own handwriting but not
executed pursuant to EPTL § 3-2.1.

2.

B.

II.

Noncupative Wills and Holographic Wills are only valid for:
a.

Member of armed forces during war.

b.

A person serving with or accompanying an armed force in war.

c.

A mariner at sea.

This outline covers:
1.

Meeting with the client and gathering information.

2.

Drafting considerations.

3.

Execution of the will.

Initial Meeting and Information Gathering
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A.

Ascertain the Client’s Objectives.
1.

2.

3.

B.

C.

How does the client want the estate to be distributed?
a.

General overall plan.

b.

Specific bequests.

Specific concerns about beneficiaries.
a.

Minors

b.

Disabled persons

c.

Spendthrift considerations

Identification of Fiduciaries.
a.

Executor

b.

Trustee

c.

Guardian

Asset Information
1.

Description of assets.

2.

How are assets titled.

3.

Life insurance. How much and who owns?

4.

Lawsuits and claims.

5.

Checklists are very helpful.

Estate Taxes
1.

Review taxability of estate.

2.

If taxable, discuss ways the tax can be minimized.
a.

Credit shelter planning.
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3.
D.

E.

III.

Gift giving.

c.

Discounted gifts.

Tax apportionment - EPTL § 2-1.8.

Family Tree
1.

Will probate be a problem?

2.

If yes, consider a Revocable living trust as a probate alternative.

Legal Fees
1.

F.

b.

Discuss up front - No surprises.

Other Documents
1.

Power of attorney.

2.

HCP

3.

Living Will

4.

Trusts, if applicable.

General Drafting Considerations
A.

What Property Passes Under a Will?
1.

Property not disposed of in another manner. Any property passing by
operation of law does not pass under the will.

2.

Exempt Property - EPTL § 5-3.1 - certain property passing to spouse or minor
child is not part of the estate.

3.

Right of election - cannot disinherit a spouse.
a.

Spouse is entitled to greater of $50,000 or a of estate - EPTL § 51.1-A.
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B.

Describe the Gift
1.

Exact description will avoid construction issues.

2.

If property is to pass free of encumbrances the will should say so.
a.

Property subject to encumbrances passes subject to the encumbrances
- EPTL § 3-3.6.

C.

Describe the Beneficiary
1.

Be clear on name and relationship.

2.

If class gift be clear on when class is determined, who the members are and
whether the disposition is “per stirpes”, “by representation” or “per capita”.

3.

Confirm name and address of charities.

4.

Trusts can be beneficiaries if:

5.

a.

Written trust.

b.

Executed and acknowledged in manner required for recording a deed.

c.

Created prior to or contemporaneously with the will.

d.

Used to “Pour Over”.

Provide for alternative beneficiaries in case of death or disclaimer by
beneficiary.
a.

Should the alternate disposition be “per stirpes”, by representation or
“per capita”.

b.

Consider the anti lapse provisions of EPTL § 3-3.3.
(1)

Gifts to issue, brother or sister do not lapse unless the will
provides otherwise.
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IV.

(2)

Pre 9/1/92 bequests pass to issue, per stirpes.

(3)

On or after 9/1/92 bequests pass to issue, by representation.

Preparation of the Will
A.

Introductory Provisions
1.

Identify the testator.

2.

Provide the domicile.
a.

State law controls taxation and administration.

b.

Statement of domicile provides an indication of domicile but not
conclusive.

3.

Revoke prior wills and codicils.

4.

Consider a paragraph to identify family members.

5.

Funeral arrangements.
a.

The will is not the best place. The person may be buried before the
will is read.

B.

Pre-Residuary Bequests
1.

Will is divided into pre-residuary bequests and residuary bequests.

2.

Generally, pre-residuary bequests are used for dispositions of specific assets.

3.

Types of Pre-residuary Bequests:
a.

Specific bequests
(1)

Bequest of a specified item.
(a)

Ex:

I give my gold ring to John Doe.
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(2)

Vests at death - Income earned after death payable to
beneficiary.

(3)

Does not share in liability for debts or expenses.

(4)

Next to last disposition to abate. The last is a disposition to
a surviving spouse that qualifies for the marital deduction.
EPTL § 13-1.3.

(5)

Adeems if not owned at death of testator - EPTL § 3-4.3.
(a)

Exception: If casualty insurance proceeds are payable
to estate, the beneficiary of the specific bequest gets
them. EPTL§ 3-4.5.

If guardian sells the item, the

traceable proceeds go to the beneficiary. EPTL § 34.4.
(6)
b.

Not commissionable.

Demonstrative Disposition
(1)

A disposition of property to be taken out of specified
identified property.
(a)

Ex: I give $5,000 from the proceeds of sale of my
ABC stock.

(2)

For purposes of abatement it is treated as a specific bequest to
the extent the asset is owned at death and as a general bequest
to the extent the asset is not owned.
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(3)

Treated as a general bequest for purposes of ademption. So
if the ABC stock is not owned at death the $5,000 is payable
from other estate assets.

c.

General Disposition
(1)

A disposition other than a specific bequest or demonstrative
disposition.
(a)

4.

Ex: I give the sum of $5,000 to John Doe.

(2)

Not subject to ademption.

(3)

Abates after residuary bequests.

Drafting Considerations
a.

Consider abatement order if estate not sufficient to cover all debts
expenses and bequests.
(1)

(2)

Order of Abatement, if not provided otherwise:
(a)

Intestate disposition

(b)

Residuary bequests

(c)

General disposition

(d)

Specific bequests

(e)

Bequests that qualify for the marital deduction

Since pre-residuary bequests abate after residuary bequests,
consideration should be given to protect the residuary
bequests.
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(a)

Consider making pre-residuary bequests contingent on
the estate being a certain amount or a percentage of
the estate.

(b)

Percentage bequest may create administrative
problems. You don’t know the amount of the bequest
until the end of the estate administration.

(c)

Consider tax apportionment issues. Should the preresiduary bequests bear their pro-rata share of estate
taxes?

C.

Residuary Bequests
1.

Generally the largest bequest.

2.

Abates first. It is the source of payment of all expenses.

3.

Consider tax apportionment and limiting the amount of pre-residuary
bequests.

4.

Lapsed bequests and disclaimed bequests fall into the residuary unless an
alternate disposition is made.

5.

Residuary clause exercises power of appointment that does not require
specific reference to the power in order to be exercised. Consider provision
stating that the residuary disposition does not include the exercise of any
power of appointment.

D.

Administrative Provisions
1.

Provide for payment of “enforceable debts”, not “just debts”.
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2.

Generally, property that qualifies for the marital or charitable deduction should not be used to pay debts and expenses.

E.

Appointment of Fiduciaries
1.

Executor
a.

Collects the assets, values the assets, pays the debts, taxes and
expenses.

b.

Distributes the remaining assets to the beneficiaries.

c.

Can be a natural person or institution.

d.

Attorney/Executor receives only ½ commission if acknowledgment
of disclosure is not signed by testator in presence of at least 1 witness.
(1)

Model disclosure found in SCPA § 2307-a.

(2)

Disclosure that the attorney may receive a statutory
commission and legal fees.

e.

If a corporate executor is desired, have will reviewed by corporate
executor and provide for payment of compensation.

f.

Consider Co-executors, if appropriate.
(1)

Provide method of resolving deadlock.

g.

Provide for appointment of successor executors.

h.

Compensation
(1)

If Will does not otherwise provide, compensation is pursuant
to statute, SCPA 2307.

(2)

Compensation is taxable income.
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2.

Trustees
a.

Receives, holds, protects and invests property for benefit of a named
beneficiary.

b.

Administers and pays out the trust property pursuant to the terms of
the trust.

c.

May be an individual or institution.

d.

Compensation
(1)

May be specified in the Will.

(2)

Absent a provision in the Will, an individual trustee is
compensated pursuant to SCPA 2309. A corporate trustee
receives reasonable compensation pursuant to SCPA 2312.

(3)

If a corporate trustee is desired, the Will should be reviewed
by the corporate trustee and compensation provided for.

3.

Guardians
a.

A primary concern of parents is to provide for who will care for
minor children.

b.

A guardian can be appointed for the person, property or both.

c.

A trustee or a donee of a power may avoid the appointment of a
property guardian.

d.

Compensation
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(1)

A guardian of the property receives the same compensation as
an executor. Compensation is paid upon settlement of the
account.

e.

Property guardian can be bonded or hold property jointly with the
Clerk of the Surrogate’s Court.
(1)

Bonded guardians file an annual account.

(2)

Non bonded guardians must make application to the court for
withdrawals.

f.

In divorce, the appointment of a guardian does not take priority over
the surviving parent. The surviving parent becomes guardian of the
person. The nominated guardian becomes donee of a power during
minority and functions like a trustee.

F.

Fiduciary Powers
1.

Most powers that are needed are included in EPTL Article 11. Not necessary
To repeat all of these powers in the will.

2.

Consider additional powers or modifications to the EPTL Article 11 powers
a.

Investment options

b.

Borrow funds

c.

Lease beyond term allowed by statute

d.

(1)

Executor limited to 3 years

(2)

Trustee limited to 10 years

Abandon property not worth protecting.
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e.

To continue an unincorporated business with powers sufficient to
manage it.

3.

f.

Terminate trust if too small to be economical.

g.

Combine trusts.

Review IRS requirements for QTIP’s and other special trusts and provide
powers accordingly.

G.

Tax apportionment
1.

One of the most important clauses in the will.

2.

Unless the will provides otherwise, taxes are apportioned among the persons
who receive the taxable assets.

3.

Options
a.

No apportionment
(1)

All taxes paid from defined source.
(a)

b.

from the residuary estate.

Full apportionment
(1)

c.

For ex:

Safest approach when you are unsure of non-probate assets.

Partial apportionment
(1)

Taxes are apportioned on some assets. For example, having
the taxes paid on pre-residuary bequests paid from the
residuary.
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(2)

A Will cannot shift the tax burden hereunder from probate
assets to non-probate assets.

4.

A Will can exonerate a non-testamentary instrument from tax. But a nontestamentary instrument cannot exonerate itself from tax.
a.

Ex: a Will can provide that the residuary estate pay all taxes. But a
trust cannot provide that it shall not bear a portion of the tax.

5.

Resolving conflicting provisions between Wills and trusts.
a.

If a trust provides that it bears its proportionate share of taxes and a
later will provides that all taxes be paid from the residuary estate, the
will controls, provided, that it specifically refers to the prior trust.

b.

If a will provides for payment of all taxes from the residuary estate
and a later trust provides that it bear its proportionate share of tax, the
trust controls, provided, that it specifically refers to the prior Will.

6.

Practice Tip
a.

Provide in each document that it bears a proportionate share of tax
unless there is a specific reference to the document in the Will.
(1)

Each document then stands on its own.

(2)

A general clause providing that taxes be paid from the
residuary estate will not alter the plan.

(3)

The plan can be altered by specific reference.
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b.

Do not provide that taxes be paid from a fund that qualifies for a
marital or charitable deduction.
(1)

This results in a interelated calculation and can substantially
reduce the marital or charitable bequest.

H.

Tax Planning Provisions
1.

Credit Shelter
a.

Fund by disclaimer, by formula or specific amount.
(1)

Cannot have a testamentary power of appointment if funding
by disclaimer.

2.

Simultaneous Death
a.

3.

Q-Tip
a.

4.

Very helpful for second marriage.

Savings Clause
a.

I.

Provide for equalization of estate

State intent of tax provision. Helpful in construction.

Miscellaneous Provisions
1.

In terrorum Clause EPTL § 3-3.5.
a.

Provides that person who contests will get nothing.

b.

Need to leave person something to be useful.

c.

Certain actions do not trigger clause.
(1)

Contest on basis of forgery, if probable cause exists.

(2)

Infants and incompetents not subject to clause.
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2.

Objections to jurisdiction of court where Will is offered.

(4)

1404 examinations.

(5)

Construction proceeding.

(6)

Refusal to sign waivers.

Donee of a Power Clause.
a.

V.

(3)

Guardianship may be avoided.

Supplemental Needs Trust
A.

Purpose.
1.

To provide a disabled beneficiary who is receiving government benefits with
a source of funds to cover the cost of items not covered by the government
benefits.

B.

General Drafting Considerations.
1.

The supplemental needs trust should be drafted to provide that the income
and principal of the trust are available to supplement government benefits
that the disabled person is receiving. It should specifically prohibit the use
of the income and principal of the trust to replace benefits that would
otherwise be paid for by such government benefits.

2.

The trust should provide that no court shall have the power to order invasion
of the trust for the benefit of the disabled beneficiary.

3.

Suggested language for drafting the supplemental needs trusts can be found
in EPTL §7-1.12.

C.

Beneficiary.
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1.

The beneficiary of a testamentary third party supplemental needs trust may
be a disabled person of any age, including the spouse of the testator or
testatrix.

2.

If a spouse is a beneficiary of the trust, the spouse’s right of election must be
considered. Unless the trust provides that it is to be funded whether or not
the right of election is exercised, the exercise of the right of election will
eliminate the supplemental needs trust created for the spouse under the last
will and testament.

D.

Trustee.
1.

In many cases, a beneficiary’s relative is named as the trustee of the
supplemental needs trust. Sometimes, however, there is no relative or close
friend available to assist the beneficiary by serving as trustee. In such cases,
it will be necessary to find a corporate trustee or an organization that may be
willing to serve as the trustee.

E.

Distributions from the Trust.
1.

Distributions from the testamentary supplemental needs trust may be totally
discretionary.

2.

Since the testamentary third party supplemental needs trust is not a trust that
is exempt under OBRA 1993, there is no payback to Medicaid required for
benefits it paid on behalf of the disabled beneficiary during his or her
lifetime. Therefore, the testator or testatrix may also name any person or
entity as remainderman of the testamentary supplemental needs trust.
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F.

The Supplemental Needs Trust as a Contingent or Substitute Beneficiary.
1.

At the time a will is drafted, it may not be known whether or not an intended
beneficiary will be disabled at the time of the testator’s or testatrix’s death.
For this reason, the will may contain provisions for a supplemental needs
trust that will be funded only in the event that the beneficiary is disabled at
the time of the testator’s or testatrix’s death.

2.

A trust created under a will may also be drafted to convert to a supplemental
needs trust in the event that a beneficiary of such trust becomes disabled
during the term of the trust. For example, where a trust for a minor is created
under a will with final distribution of the trust to be made upon the minor’s
attaining the age of 25, such trust may provide that, should the beneficiary
become disabled prior to attaining the age of 25, the trust will be converted
to a supplemental needs trust for such beneficiary. The same principle
applies to a credit shelter trust.

VI.

Execution of the Will
A.

Execution ceremony
1.

EPTL 3-2-1
a.

Follow requirements of statute.
(1)

sign at end.

(2)

sign in presence of at least 2 attesting witnesses (or
acknowledge to them that he signed).

(3)

Testator must declare documents to be his Will.
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(4)
2.

Testator should request witnesses to sign.

Follow same ceremony every time.
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REVOCABLE LIVING TRUSTS
By: David R. Okrent
I.

II.

The Revocable Trust as the Primary Document in an Estate Plan
A.
There has been a growing trend in the use of a revocable trust instead of a will as
the primary estate planning document.
B.
Although both a will and a revocable trust dispose of a person’s property upon
death, there are significant differences between these two estate planning documents.
C.
It is important for the attorney to review each client’s particular situation in order
to determine whether a will or a revocable trust should be the primary estate planning
document.
D.
In New York the growing use of revocable trusts can be attributed in part to the
enactment of 1997 legislation affecting revocable trusts. The legislation affected two
major areas of revocable trusts; formality requirements and self-settled trusts.
Advantages of the Revocable Trust
A.
Avoidance of Probate
1.
If all assets are titled in the name of the trust, or pass outside of the will,
no probate proceeding is needed upon the death of the creator of the trust.
2.
Depending upon the particular facts and circumstances, probate may be a
difficult and time consuming process. In many cases, however, probate is a
simple proceeding that can be completed quickly.
3.
Avoid some of the estate complications associated with a disabled
beneficiary.
4.
Avoid some of the estate complications associated with having to locate
distributees.
5.
Leave exempt property under EPTL 5-3.1 to someone other than spouse or
children as designated therein.
6.
No Court Filing Fees
B.
Avoid the payment of executor’s commissions
1.
Since no executor is appointed by the Court, there are no executor’s
commissions to be paid.
2.
The trust, however, is responsible for the payment of trustee’s
commissions, depending on the terms of the trust. Trustees’ commissions are
generally lower than executors’ commissions, although the term of a trustee can
be several years. Unlike an executor's commissions which are paid once at the
time of settlement of the estate and based upon the rates set forth in SCPA § 2307,
a trustee's commissions are paid annually and at the point of termination of the
trust under SCPA § 2309.
C.
Property Management
1.
Upon the creator’s death, the trustee may continue to manage the trust
property. There is no delay in waiting for the court to appoint an executor.
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2.

D.

E.

F.

Should the creator become incapacitated, the trustee may continue to
manage the property.
a.
A guardianship proceeding can be avoided.
b.
Use of Power of Attorney may be avoided. Since the change in
law in New York regarding Powers of Attorney they have become
more difficult to use and less readily accepted by financial
institutions.
3.
Consider drafting that Trustee can continue to hold and administer
property after death of Settlor.
Privacy
1.
A will is a public document whereas a revocable trust is not.
2.
However, if a will pours over into a trust, the court may require the filing
of the trust.
3.
Financial institutions may require a copy of the trust document.
Avoidance of Ancillary Probate
Where a person owns real property in more than one state, an ancillary
probate proceeding will be required in each state. This can be avoided by
having title to the real property in the name of the trust rather than the
individual.
Will Contest May Be Avoided
1.
Although a will contest may be avoided, the validity of the trust itself may
be challenged.
2.
More difficult and expensive to challenge a trust than to object to the
admission of a will to probate.
3.
Existence and operation of the trust over a long period of time may favor a
finding that the trust is valid.
4.
Statute of limitations for contesting a trust is not entirely clear. It may be
six years, from the date of Grantor’s death. See, Matter of Heumann, ,
NYLJ 11/2/06 at 32, 2006 N.Y. Misc. LEXIS 5081 (Sur. Ct. Westchester
County 2006). This may be a disadvantage as compared to a will contest
which under SCPA 1410 any objections to probate of a will must be made
by the return day of the process.
5. Capacity needed to create a trust may be greater than for a will.
a.
Testamentary Capacity under a Will according to EPTL §3-1.1
states that a person must be "of sound mind and memory" to
make a will. A person has testamentary capacity when he
"understands the nature and extent of his assets and the identity
of the natural objects of his bounty." Matter of Kumstar, 66 NY
2nd 691 (1985). In Re Coddinqton's Will, 281 AD 143, aff'd 307
NY 181 (1954).
b.
With respect to a Revocable Trust in order to determine the
capacity necessary to make a revocable trust, it has been held
that it must must first be determined if the trust document is
more in the nature of a will, or a contract. In the Matter of the
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III.

Estate of Donaldson (38 Misc. 3rd 841 (Richmond County
Surrogate's Court 2012). If a revocable trust is found to be
more in the nature of a contract than a will, then the settlor
must have had the capacity to contract in order for the trust to
be valid. A person has capacity to contract if they can
"comprehend and understand the nature of the transaction" and
make rational judgments in relation thereto. This is a higher
standard that the capacity to make a will. In the Matter of the
Estate of ACN, 133 Misc. 2nd 1043 (NY County Surr. Ct.
1986). Matter of ACN distinguishes wills from trusts by stating
that a will is a "unilateral disposition" while a trust is a
"bilateral transaction" where there is a present or future
exchange of benefits." Ten years after deciding Matter of
ACN, the same court stated in a footnote that Matter of ACN
set the standard for the capacity to enter into an irrevocable
trust, but that there is "no controlling authority as to which
standard should apply to a revocable trust, although persuasive
authority suggests that the will standard ought to apply to
revocable trusts" Matter of the Estate of Aronoff, 171 Misc.
2d 172 (NY County Surr. Ct. 1996). The proposition that a
revocable trust is more in the nature of a will than a trust is
supported by commentaries, RESTATEMENT (THIRD) OF
TRUSTS §11(2003), 76 Am Jur 2nd Trusts, §49, and the
UNIFORM TRUST CODE §601 (not adopted in New York).
Thus, the capacity required to create a revocable trust is higher
than the capacity required to make a will, unless it can be shown
that the revocable trust is more in the nature of a will (i.e. a
unilateral disposition) than a trust. If a the Trustee of the Trust
is other than the Settlor is it then a bilateral transaction?
When attempting to set aside a trust, it is good practice to
assume that a higher standard of capacity will apply to a
revocable trust.
6.
Following the grantor's death, a trustee is not required to give notice to
any person as to the existence of a lifetime trust. In fact, there is no
requirement in New York that a presumptive beneficiary under a lifetime
trust be given notice at any time of his or her interest in the trust. As a
general rule, after the grantor's death, the trustee does not need court
authority to continue to act. Assuming all of the grantor's assets are held
in the trust, the trustee is unlikely to need any form of relief from a court.
G.
Avoiding Exempt Property
1.
Property placed in a trust that would otherwise be exempt under EPTL 53.1 will pass to trust beneficiaries.
Disadvantages of the Revocable Trust
A.
Expense of Creation and Ongoing Management
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1.
Legal fees will be incurred to prepare the trust document.
2.
Fees to transfer ownership of property into the trust. For example: legal
fees and recording fees to convey real property.
3.
Pour over will is still needed.
B.
Income tax rules for the trust after the creator’s death are less favorable than the
rules for estates.
1.
Estate may deduct charitable bequests that have been permanently set
aside. Trust may deduct only what is paid.
2.
Estate may achieve tax deferral by election of fiscal year. Trusts must use
calendar year unless qualify under IRC §645, see below at III.C.2.(c).
3.
Trusts may be treated as part of the estate for a period of time if an
election is made by both the executor and trustee. The elections and future filings
may cause additional expense.
4.
Revocable Trust do not appear to qualify under SCPA §1802 which
permits an executor to cut off creditors after 7 months of the date of issuance of
letters. Since there does not seem to be a similar provision regarding a Revocable
Trust the same creditors may draw a 6 year statute of limitations. SCPA §1802
provides:
“§ 1802 Surr. Ct. Proc. Act. Effect of failure to present claim.
If any claim is not presented on or before the day fixed in the
notice published pursuant to the preceding section or if no notice
is so published, within 7 months from the date of issue of letters,
the fiduciary shall not be chargeable for any assets or moneys
that he may have paid in good faith in satisfaction of any lawful
claims or of any legacies or distributions to the legatees or
distributees of the decedent before such claim was presented.
Such 7 month period shall begin on the date letters were first
issued to any fiduciary, including a temporary administrator or a
preliminary executor, and shall not be interrupted by any
subsequent issue of letters, except that the time during which
there is no fiduciary in office shall not be counted as part of such
period.”

IV.

5.
There are no provisions for a lost trust instrument as there are with a
lost will see SCPA §1407 which by its terms only applies to wills.
Creation of the Revocable Trust
A.
Who May Create a Revocable Trust
1.
A trust may be created by a natural person eighteen years of age or older.
In addition, a revocable trust may also be created by an association, board,
any corporation, court, governmental agency, authority or subdivision,
partnership or other firm and the state. See, EPTL 7-1.14 and EPTL 12.12.
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2.

B.
C.

D.

E.

What about by an Agent under a Durable Power of Attorney. Attorney in
fact may act for her principal in all matters which do not require that
principal act for himself, to extent permitted by law and terms of the
power of attorney. In re Goetz, 2005, 8 Misc.3d 200, 793 N.Y.S.2d 318.
Section 5-1514(8) of the General Obligations law provides that a Statutory
Short Form Power of Attorney Statutory Gift Rider may provide for the
creation of a Trust.
A Revocable Trust may be created for any lawful purpose.
Writing Requirement.
1.
Effective December 24, 1997, all revocable trusts must be in writing.
EPTL 7-1.17(a).
2.
There is no statue on what satisfies the writing requirement, but good
practice suggests it include an intention to create a revocable trust, identify
the property that will be subject to the trust, name the trustee, identify the
beneficiaries and set forth the terms and conditions of the beneficial
dispositions.
Execution of the Revocable Trust.
There are two methods for executing a trust (EPTL 7-1.16):
1.
The trust may be acknowledged in the manner required for the conveyance
of real property by the initial creator, and, unless such creator is the sole
trustee, by at least one trustee.
2.
In lieu of an acknowledgment, the trust may be executed in the presence of
two witnesses who affix their signatures to the trust instrument.
Revocation or Amendment of the Trust
1.
A lifetime trust is irrevocable unless the trust instrument expressly
provides that it is revocable. EPTL 7-1.16.
2.
A revocable trust may be revoked or amended by an express direction in
the creator’s will. EPTL 7-1.16.
3.
A trust may also be revoked or amended by a person authorized to do so in
the trust instrument with the same formalities as for creation, i.e.
acknowledgment or witnessing. Additionally, the creator may provide an
alternative method of revocation in the trust instrument. EPTL 7-1.17(b).
See comments regarding an agent under a Power of Attorney revoking or
amending a trust below. If the revocation or amendment is made by a
person other than the sole trustee, written notice of the revocation or
amendment is required to be given to at least one other trustee. Failure to
give the required notice does not affect the validity of the revocation or
amendment. However, no trustee shall be liable for any act reasonably
taken if such trustee did not receive notice.
4.
At least one case has held that a guardian appointed for the creator under
Article 81 of the Mental Hygiene Law may revoke or amend the trust. See,
In re Elsie B., 265 A.D.2d 146, 707N.Y.S. 2d 695 (3d Dep’t 2000).
5.
An Agent under a Power of Attorney which is a Statutory Short Form
Power of Attorney governed by GOL Artilce 5, Title 15 if a specific
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F.

power to revoke or amend trusts is contained within the Statutory Gift
Rider may revoke or amend a Revocable trust. Good practice would be to
provide in the Trust Instrument that an agent under a Power of Attorney
would have this authority. See, Perosi v. LiGreci, 948 N.Y.S.2d 629,
2012 N.Y. App. Div. LEXIS 5448, 2012 NY Slip Op 5533 (2d Dep't July
11, 2012). The Second Department determined that although neither the
power of attorney nor Article 15 of the New York General Obligations
Law specifically authorizes an attorney-in-fact to amend a trust, the
general scope of a power of attorney is limited only by the boundaries of
the principal-agency relationship. There are a few exceptions to this broad
power which the Second Department listed including the execution of a
principal's will (EPTL 3-2.1(a)(3)); the execution of a principal's affidavit
upon personal knowledge (Cymbol v. Cymbol, 122 A.D.2d 771, 505
N.Y.S.2d 657 (2d Dep't 1986)); or the entrance into a principal's marriage
or divorce (Mallory v. Mallory, 113 Misc. 2d 912, 450 N.Y.S.2d 272 (Sup.
Ct. Nassau County 1982)). These acts have been deemed acts which by
their "nature, by public policy, or by contract" required the creator's
personal performance. The Second Department ruled that the amendment
of a trust with the consent of the beneficiaries was such an act. "[W]hile
the Legislature has determined that an agent cannot execute a principal's
will (see EPTL 3-2.1[a][3]), there is no such legislative enactment which
precludes an agent from amending a principal's trust." Perosi, at 635. The
Second Department turned this lower court ruling on its head and held that
because the Trust did not prohibit the creator from amending the Trust by
utilizing a power of attorney, the attorney-in-fact, as alter ego of the
creator, properly amended the trust
Who can be Trustee
1.
Elimination of the “merger” doctrine.
a.
The “merger” doctrine, which prohibited the grantor from being
the sole trustee and sole income beneficiary, was eliminated with
the enactment of EPTL 7-1.1, effective June 25, 1997.
b.
Under EPTL 7-1.1, the grantor may be the sole trustee and sole
income beneficiary provided that one or more other persons hold a
beneficial interest in the trust. The beneficial interest may be
vested or contingent and may be created by express provisions or
as a result of the reversion to the grantor’s estate.
c.
This is not limited to Settlor as sole Trustee, a sole third party
beneficiary may also act as sole Trustee. This may arise during or
after the death of the Settlor.
2.
EPTL 10-10.1 restricts when a Trustee may distribute to them self, unless
the trust provides otherwise.
“§ 10-10.1 Est. Powers & Trusts. Power to distribute principal
or allocate income; restriction on exercise.
A power held by a person as trustee of an express trust to make a
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V.

discretionary distribution of either principal or income to such
personas a beneficiary, or to make discretionary allocations in such
person's favor of receipts or expenses as between principal and
income, cannot be exercised by such person unless (1) such person
is the grantor of the trust and the trust is revocable by such person
during such person's lifetime, or (2) the power is a power to
provide for such person's health, education, maintenance or
support within the meaning of sections 2041 and 2514 of the
Internal Revenue Code, or (3) the trust instrument, by express
reference to this section, provides otherwise. If the power is
conferred on two or more trustees, it may be exercised by the
trustee or trustees who are not so disqualified. If there is no trustee
qualified to exercise the power, its exercise devolves on the
supreme court or the surrogate's court, except that if the power is
created by will, its exercise devolves on the surrogate's court
having jurisdiction of the estate of the donor of the power.”
Funding Requirements
A.
General Rules
1.
A trust is valid as to any assets that have been transferred to it. EPTL 71.18. Under EPTL 7-1.15 and 1-2.6(a) every estate in property may be
disposed of by lifetime trust. An estate in property means the interest
which a person has in property. There are special properties that may not
be held in a lifetime trust or may have adverse impact of holding them in a
trust:
a)
A Professional service corporation under BCL §1511 restricts the
owner of shares of a professional service corporation to an
individual who is eligible to have shares issued to them. LLC
§1211(a) has a similar provision.
b)
Special attention should also be paid to “S Corporations” since the
stock may be held in trust while Settlor is alive, but generally only
for two years after the death of the Settlor absent special actions.
IRC §1361(d)(3).
2.
Transfer is not accomplished merely by a recital of assignment in the trust
instrument. For example, a provision in the trust agreement that states
“Grantor hereby assigns all of the property described in Schedule A”.
3.
The standby pour over trust is an exception to the funding requirement.
EPTL 3-3.7(a).
B.
Depending on Who the Trustee is:
1.
If Creator is the sole trustee
a)
Assets capable of registration must be registered in either the name
of the trust or the trustee. EPTL 7-1.8.
b)
For an asset not capable of registration, the creator must assign the
asset to the trust in a writing that describes the asset with
particularity.
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2.

I.

II.

Creator is not the sole trustee
a)
The statute does not address the funding requirements where the
creator is not the trustee.
b)
Existing case law requires delivery of the asset to the trustee with
the intent to make a transfer to a trust. See Farmers’ Loan and
Trust Co. V. Winthrop, 238 N.Y. 477, 144 N.E. 686 (1924).
Creditors’ Rights in Revocable Trusts
A.
During Settlor’s lifetime.
Revocable Trusts in New York are void as against creditors of the Settlor.
See both EPTL §7-3.1(a) and EPTL §10-10.6.
B.
Upon Settlor’s death.
After the death of the Settlor creditors may be able to reach assets of the
trust where the estate is insolvent under EPTL §13-3.6 and under New York’s
Debtor and Creditor Law §267. See Matter of Granwell 20 N.Y. 2d 91, 281
N.Y.S.2d 783, 228 N.E. 2d 779(1967).
Drafting Considerations
A.
Dispositive Provisions Upon Death of the Creator.
1.
The revocable trust may provide for disposition of the trust assets upon the
creator’s death in the same manner as a testator may provide in a will.
a.
May include estate tax planning with credit shelter dispositions and
dispositions that qualify for the marital deductions.
b.
Dispositions may be made outright or in further trusts.
2.
Who can be a Beneficiary after the Settlor
EPTL 3-1.3 provides who may receive testamentary provisions,
but no comparable statue exists relating to permissible recipients of trust
property as trust beneficiaries. It is assumed that the common law rule of
trust should apply. In effect, a person having legal capacity to receive
legal title may be a trust beneficiary provided the person is ascertained at
the time the trust is created or can be with the applicable perpetuities
period.
B.
Anti-Lapse Provisions
1.
The anti-lapse statute, EPTL 3-3.3 does not apply to trusts.
A will bequest to issue or siblings will not lapse if such issue or
siblings predecease the testator. The same disposition in a trust
will lapse unless the creator provides otherwise.
C.
Ademption
1.
If property that is subject to a specific bequest by will is disposed of prior
to the testator’s death, the bequest adeems, EPTL 3-4.3.
2.
There are no statutory provisions that govern the disposition of property
specifically disposed of in a trust instrument if the property is disposed of
prior to the creator’s death.
D.
Abatement
The statutory order of abatement applies to wills only and does not apply
to trusts. EPTL 13-1.3.
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E.

F.

G.

H.
I.

J.

K.

Failure of Remainder
1.
If a trust contains a remainder disposition to two or more designated
beneficiaries and such disposition is ineffective in part, the ineffective part
passes to the other designated beneficiaries ratably. EPTL 2-1.14.
2.
This rule is similar to the rule for wills under EPTL 3-3.4. EPTL 3-3.4,
however, is subject to the anti-lapse provisions of EPTL 3-3.3, whereas
the anti-lapse provisions do not apply to trusts.
Effect of Divorce
1.
EPTL 5-1.4 states that divorce after the execution of a will revokes all
dispositions to the former spouse as well as the provisions naming the
former spouse as executor or trustee. EPTL 5-1.4.
2.
It also revokes fiduciary and representative nominations under applicable
revocable trusts, as well as creation of powers of appointment or powers
of disposition in favor of former spouse.
In Terrorem Clauses
EPTL 3-3.5 sets forth the requirements for enforceability of an in terrorem
clause for wills. No similar provisions exist for trusts.
Authorizing Others To Amend or Revoke The Trust.
See above IV. E. above of this outline..
Can the Trustee transfer assets to a Third party during Settlor’s lifetime.
Consider:
1.
Gift Tax Implications to Settlor and Trustee, i.e. gifts to an individual a
Trustee supports that satisfies a support obligation may be subject to
income tax.
2.
Creditors of the potential beneficairy? If Trustee can tranasfer assets to
themselves at anytime are they subject to claims of Trustee’s creditors?
3.
All gifts should be made in the best interest of the Settlor.
Hippa
Hippa language should be included to permit Trustee access to Settlor’s
medical information for multiple reasons. E.g. To establish incompetency of
Settlor, negotiate with medical billers and insurance on behalf of Settlor, perhaps
Trustee shall also authorize Hippa access in the event they become incompetent.
See 45 CFR Parts 160,164 (2002).
Digital Assets
1.
Create a list for the representative.
2.
Give them the right to access all digital electronic mail, social networking
and blogging accounts. Express and intent that the appointment and I
expressly release any service providers, as that term is defined in 17
U.S.C.A. § 512(k)(1)(A), from any potential liability under the Stored
Communications Act, 18 U.S.C.A. § 2702(b) and (c). It is likely that
digital assets will be the subject of legislation in New York in the near
term. See “Access to Digital Assets” Act, A6729/S4895, which would
amend Article 10 of the EPTL by adding a new Part 11. The Act has a
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section on control of digital property (a defined term) by an attorney-infact. See proposed § 10-11.4.
III.

Taxes
A.
Estate Taxes
1.
All property remaining in the trust at time of the creator’s death is
included in the creator’s taxable estate. IRC §2036(a)(2) and 2038(a)(1).
2.
There is no estate tax savings achieved by using the revocable trust as the
primary estate plan document.
3.
Apportionment of estate taxes. EPTL 2-1.8.
a.
Tax payment provisions in the will and the revocable trust should
be coordinated.
b.
Unless provided otherwise in the will or trust, the default rule is for
taxes to be apportioned.
c.
A will that is later in date than a trust may change the direction in
the trust by specific reference thereto.
d.
A trust that is later in date than a prior will or trust may change the
prior instrument by specific reference thereto. However, a trust
direction only relates to how the trust’s responsibility shall be
allocated among property contained within the trust.
B.
Gift and GST Taxes
1.
The funding of the revocable trust does not result in a taxable gift. See
Treas. Reg. 25-2511-2(c), IRC §2611.
2.
Gifts from the trust are treated as having been made from the creator. See
Treas. Reg. 25-2511-2(c).
C.
Income Taxes
1.
During the creator’s lifetime:
a.
The income earned by the trust is treated as being earned by and is
taxable to the creator. IRC §676.
b.
A Revocable trust is a Grantor trust and may use the Settlor’s
social security number may be used and no separate income tax
return for the trust is required. See IRS publication Instructions for
the 1041, page 12-13.
2.
After the creator’s death:
a.
The trust becomes a separate taxpayer and it must acquire a Tax
identification number. See IRC §641-663.
b.
The trust must file its return using the calendar year. This is
different than an estate, which may choose to file based upon a
fiscal year.
c.
An election is available to have the trust taxed as part of the
creator’s estate under IRC §645.
(1)
The election must be made by both the trustee and the legal
representative of the estate, if one has been appointed and
generally must be made on the due date of the of the Form
1041 (or Form 1040-NR, if applicable) for the first tax year
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of the related estate (or the filing trust).
The election is irrevocable.
The election begins on the date of the creator’s death.
The election period terminates two years after the creator’s
death or, if later, six months after the final determination of
the estate tax liability for estates that are required to file a
Federal Estate tax return.
Procedural Issues in Challenges to a Revocable Trust
A.
General
1.
Will contests are governed by SCPA Article 14. However, no similar
statutory provisions govern challenges to revocable trusts. Thus, little
guidance is available to the attorney confronted with a challenge to the
trust.
2.
The EPTL-SCPA Legislative Advisory Committee has recommended the
enactment of legislation to address proceedings involving lifetime trusts;
however, these recommendations have not been adopted.
B.
Unresolved Issues.
1.
Who may commence a proceeding to set aside the trust?
2.
Who are the necessary parties to the proceeding?
3.
When may the proceeding be commenced?
4.
Is there a right to a jury trial (the courts are split on this issue)?
5.
What is the statute of limitation and when does it begin to run?
Joint Revocable Trusts
Should a joint revocable trust for husband and wife be used?
1.
In most cases, it may be best to avoid a joint revocable trust, i.e., Credit
shelter planning may be ineffective if it is unclear as to which spouse’s
assets are funding the trust.
1.
Considerations for joint revocable trust—Each contributing spouse must
have full revocation power.
2.
The first issue that must be addressed when drafting a joint revocable trust
is whether, upon funding the trust, either spouse will be making a
completed gift to the other that will not qualify for the marital deduction.
That would be the case if the spouse making the addition does not possess
full power to revoke the trust. Thus the trust must give each spouse who
will be making additions to the trust a full power of revocation.
3.
The power of revocation that each contributing spouse should have
presents another, more difficult issue. Upon revocation, the property
should be returned to the person who added it to the trust. That, of course,
cannot be done if the original asset has been sold and there are inadequate
records tracing the proceeds to other assets held by the trust. This
dilemma can only be solved by maintaining careful records regarding each
spouse's contribution to the trust and the disposition of those assets. In
other words, a joint revocable trust must have two schedules of assets, one
for each spouse. When distributions of principal are made from the trust,
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IV.

V.

VI.

VII.

records must show from which of the two schedules the distributions are
made. In effect, a joint revocable trust must have two subtrusts.
4.
When one of the spouses dies, the joint trust should dispose of only those
assets that are listed on the schedule of assets attributable to that spouse, or
which are poured into the joint trust by her or his will. If disposition
includes the creation of a “credit shelter” trust for the surviving spouse,
then it is also important for the surviving spouse's power of revocation to
cease in regard to the assets in the credit shelter trust. Another issue to be
considered is whether the cessation of the power of revocation in regard to
the credit shelter trust will be deemed a gift by the surviving spouse to the
remainder beneficiaries.
5.
The primary advantage of joint revocable trusts is that they eliminate the
need to re-register assets left outright to the surviving spouse. Such assets
can remain in the legal name of the joint trust and simply be transferred on
the trust’s records from the decedent's schedule to the surviving spouse's
schedule. The registration advantage should be weighed against the tax
issues. If the family assets are less than the available exemption against
the federal estate tax, a joint revocable trust may be simpler. The possible
imposition of New York estate tax needs to be considered, however. The
divergence between the amounts exempt from federal and New York
estate tax ($5.43 million for federal purposes for 2015; $2.065 million
(until April 1, 2015) and $3.125 million (until April 1, 2016) for New
York purposes) means that a disposition that does not generate any federal
estate tax may nonetheless generate New York estate tax.
Medicaid Issues
A.
Medicaid Eligibility
Assets held in a revocable trust are available resources for purposes of
determining Medicaid eligibility. 42 U.S.C.A. § 1396(d)(2)(C).
B.
Avoidance of Medicaid Estate Recovery
1.
Assets held in a revocable trust created by a refusing spouse are not
subject to an estate recovery claim. However, they may be subject to a
right of recovery during lifetime of institutionalized spouse.
2.
Estate recovery is limited to the probate estate.
C.
Supplemental Needs Trust
Protection of assets by use of a supplemental needs trust for a spouse
under EPTL 7-1.12 is only available for testamentary trusts. See 42
U.S.C. §1396(a),(k). In addition, be careful since this testamentary trust
does not satisfy the surviving spouses right to election which is considered
an available resource for Medicaid purposes.
Pour over Will
A.
Backup to the Revocable Trust even if the primary estate planning document is a
revocable trust, a backup or pour over will should be executed.
B.
All assets may not be titled to the trust at the time of the creator’s death.
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C.

The pour over will may recite all of the dispositive provisions of the trust
agreement, so that if the trust is found to be invalid for failure of proper execution
or if inadvertently lost the provisions may be carried out.
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IRREVOCABLE INCOME ONLY TRUSTS
MEDICAID ELIGIBILITY ISSUES
I.

Medicaid Rules for Trusts.
A.

In determining an individual’s eligibility for Medicaid benefits, Medicaid uses
special rules1 for trusts created with the individual’s assets. The term “trust”
includes any legal instrument or device that is similar to a trust.2
1.

These special rules apply to trusts created by:
a.
b.
c.
d.

The individual;
The individual’s spouse;
A person, Court or agency with legal authority to act in place of or
on behalf of the individual or the individual’s spouse; and
A person, Court or agency acting at the direction or request of the
individual or the individual’s spouse.3

B.

Income - includes trust income or principal paid to the individual.

C.

Available Resources - include trust income and principal that could be paid to the
individual.

D.

Transfers.
Transfers made by an individual or the individual’s spouse into a trust that
may not pay principal to the individual or the individual’s spouse are
subject to the Medicaid Transfer penalty rules, and the look-back period is
60 months.

II.

The Irrevocable Income Only Trust.
A.

Overview.

1

See 42 U.S.C. §1396p(d)(3)(B)

2

42 U.S.C. §1396p(d)(6)

3

42 U.S.C. §1396p(d)(2)(A). But see Soc. Serv.L§366(2)(b)(2), which has not included
language regarding third persons or courts in New York’s adoption of OBRA-93.
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B.

C.

1.

The basic irrevocable income only trust is a trust that pays all of its
income to the grantor for life and pays the trust principal to the grantor’s
children, or other intended beneficiaries, upon the grantor’s death, subject
to a special power of appointment retained by the grantor4.

2.

The invasion of principal for the benefit of the grantor is prohibited.

3.

The invasion of principal for the benefit of third parties may or may not be
permitted.

4.

The power of a court to invade the principal for the benefit of the grantor
is prohibited. 5

Purposes.
1.

Allows the grantor to protect the principal of the trust against the cost of
long-term care.

2.

Permits a continued source of income to the grantor prior to the need for
long-term care.

3.

Use of a special power of appointment may allow the grantor to retain
control over the distribution of principal upon the grantor’s death.

4.

If funded with a homestead, it allows flexibility with respect to a future
sale of the homestead.

Advantages of the income only trust as compared to outright transfers.
1.

The grantor continues to receive the income generated from the transferred
assets.

2.

During the grantor’s lifetime, the income and principal are insulated from
claims against the remainder beneficiaries.

3.

Gift taxes can be avoided by keeping the gifts incomplete.

4.

Capital gains taxes may be avoided.

4 See, Verdow v. Sutkowy, 209 F.R.D. 309 (N.D.N.Y. 2002) and Spetz v. New York State
5

Dept. of Health, 190 Misc. 2d 297.
EPTL 7-1.6
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D.

III.

5.

The grantor may retain some control over intended beneficiaries.

6.

Increased flexibility regarding the sale of certain assets.

Advantages of outright transfers as compared to transfers in trust.
1.

Less complex than transfers in trust.

2.

Less expensive to effectuate.

Issues to Consider in Drafting the Trust.
A.

B.

Trust Must Be Irrevocable.
1.

In order for the trust principal to be unavailable for Medicaid, the trust
must be irrevocable.

2.

Trusts are deemed to be irrevocable unless expressly declared to be
revocable. 6

Income.
1.
Generally, all income may be payable to the grantor. The trust can
provide that only a portion of the income, or none of the income, shall be paid to
the grantor.
2.
A provision which provides directly or indirectly for the suspension,
termination or diversion of the principal, income or beneficial interest of either
the creator or the creator's spouse in the event that the creator or creator's spouse
should apply for medical assistance or require medical, hospital or nursing care or
long term custodial, nursing or medical care shall be void as against the public
policy of the state of New York.7
3.

C.

The Trustee could be authorized to invest in non-income producing assets.

Distribution of Principal During the Grantor’s Lifetime.

6

EPTL 7-1.16

7

EPTL 7-3.1
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D.

1.

Generally, the trust prohibits any invasion of the trust principal. However,
the trust may provide for invasion of principal for the benefit of the third
parties.

2.

Principal payments made to the grantor are treated as income when made.

3.

The portion of the principal that could be paid to the grantor is treated as
an available resource. The trust should contain a specific provision
negating the provisions of EPTL 7-1.6, which may permit a court to
invade the principal for the benefit of an income beneficiary.

Distributions Upon Grantor’s Death.
Generally, the trust terminates upon the grantor’s death and the trust
principal and accumulated income are distributed to the grantor’s children
or other intended beneficiaries. The trust may, however, be drafted to
continue for remainder beneficiaries.

E.

F.

G.
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Trustee Beneficiaries.
1.

A trustee who is also a beneficiary should not be given the discretionary
power to invade the trust principal for himself or herself. Such a power is
a general power of appointment and causes inclusion of the value of the
trust in the trustee’s estate if the trustee dies prior to termination of the
trust. Accordingly, the powers of invasion for a trustee beneficiary should
be limited to ascertainable standards.

2.

If unlimited power to invade by the trustee is desired, care must be taken
to comply with EPTL §10-10.1 which requires that express reference to
that section be made in the trust agreement.

Gift Taxes.
1.

A transfer to the trust is a completed gift that is subject to federal gift tax.

2.

The completed gift can be avoided if the grantor retains a special power of
appointment over the trust principal. 8

Estate Taxes.

Reg §25.2511-2(c)
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H.

I.

1.

Since the grantor retains the right to receive the income from the trust, the
entire trust, valued as of the date of the grantor’s death, is included in the
grantor’s estate.9

2.

Inclusion of the trust in the grantor’s estate may avoid capital gain taxes
for the estate and/or the estate beneficiaries.

Income Taxes.
1.

Consideration should be given to who will be responsible to pay the
income taxes.

2.

In general, if the trust is a grantor trust, all of the income, whether
distributed or not, will be taxed to the grantor (a discussion of the grantor
trust rules and income taxation of trusts is beyond the scope of the
outline). See IRS publication Instructions for the 1041, page 12-13 for
discussion of reporting requirements and what Tax Identification number
to use.

Keep the Irrevocable Trust Revocable.

J.

1.

With the consent of all beneficiaries, the grantor may revoke or amend the
trust.10

2.

Consider naming only adult competent persons as remaindermen.
Reservation by the grantor of a special power of appointment allows the
grantor to change the remaindermen.

Joint Trusts.
1.
For a federally taxable estate, the use of a joint trust for the grantor and the
grantor’s spouse raises estate tax issues. Consideration must be given to the use
of the marital deduction and unified credit.

K.

Placing the Grantor’s Residence in the Trust.
1.
When planning to protect the grantor’s residence from Medicaid liens or
estate recovery, consideration should be given to placing the residence in trust,
transferring it outright, or transferring it subject to a life estate.

9

I.R.C. §2036

10

EPTL 7-1.9
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2.

Consequences of a Transfer to the Trust.
a.

Penalty period for Medicaid based upon the fair market value at
time of transfer.

b.

Grantor should be able to retain any Senior Citizen, STAR and
Veteran’s exemptions.
(1)

The New York State School Tax Relief Program (more
commonly known as the STAR Program), or New York
State Real Property Tax Law §425, is a school tax rebate
program offered in New York State aimed at reducing
school district property taxes on the primary residences of
New York residents. The STAR Program takes two forms:
the Basic STAR and the Enhanced STAR. The Basic STAR
is open to the primary residence of any New York State
resident and exempts $30,000 from the true value of a
home or property. The Enhanced STAR, for eligible senior
citizens at or above age 65, exempts an annually variable
amount ($65,300 for the 2015-2016 school year) from the
true value of their primary residence. Essentially, the
program is aimed to lower the tax burden on school district
residents. This does not affect the overall revenue of a
given school district; the difference is made up by the state,
essentially making the program another source of state aid.

(2)

To be eligible for the Enhanced STAR, a primary resident
age 65 or older must have an adjusted gross income that
does not exceed $60,000. Proof of age is required upon
initial application.

(3)

Under RPTL §425,3(c) states: (c) Trusts. If legal title to the
property is held by one or more trustees, the beneficial
owner or owners shall be deemed to own the property for
purposes of this subdivision. Be careful though some town
assessors read this very narrowly and the trust language
must be very carefully drafted to be able to receive the
exemption without making the asset available for Medicaid
purposes.

(4)

For the Veterans exemption see RPTL §458, 7 which
states: 7. Notwithstanding any other provision of law to the
contrary, the provisions of this section shall apply to any
Okrent -19-

real property held in trust solely for the benefit of a person
or persons who would otherwise be eligible for a real
property tax exemption, pursuant to subdivision one, two or
three of this section, were such person or persons the owner
or owners of such real property.

3.

4.
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c.

Subsequent sale by the trustee does not affect Medicaid eligibility.

d.

If the trust is a grantor trust, IRC §121 exclusion from capital gain
should be available.

e.

Taxable gift unless kept incomplete.

f.

Included in grantor’s estate with corresponding step-up in basis if
not sold prior to grantor’s death.

Consequences of Transfer with Retained Life Estate.
a.

Penalty period for Medicaid based on the fair market value of the
remainder interest. The value of the retained life estate escapes the
penalty. 11

b.

Grantor should be able to retain any Senior Citizen, STAR and
Veteran’s exemption.

c.

Subsequent sale of the property results in the then value of the life
estate becoming an available resource for Medicaid eligibility.

d.

IRC §121 exclusion from capital gains is only available for the life
estate portion of the sales proceeds.

e.

Included in grantor’s estate with corresponding step-up in basis if
not sold prior to grantor’s death.

Consequences of an Outright Transfer.
a.

Penalty period for Medicaid based upon the fair market value at
the time of transfer.

b.

Loss of Senior Citizen, STAR and Veteran’s exemptions.

See 11 OHIP/ADM-8, repealed except for valuation of Life Estate see GIS 12 MA/001.
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IV.

c.

Present gift with carryover basis.

d.

Not included in grantor’s estate (but is considered as prior taxable
gift for estate tax purposes).

Creation of the Trust.
See Section of this trust above.

I.

Veterans Benefits
A.

If the client is or may be entitled to means-tested veteran’s benefits, or Improved
Pension, whether as a veteran or spouse of a veteran, then consideration as to
veteran’s benefits may also be applicable when drafting a trust.

B.

If an applicant for Improved Pension is a beneficiary of an irrevocable trust, if no
part of the principal can be used for the applicant, it is not considered available for
purposes of determining the applicant’s net worth for VA purposes.
Notwithstanding that definition, there are General Counsel Opinions such as 7290, (VAOPGCPREC 72 – 90) 1990, that have been ambiguous regarding the
meaning of “funds allocated for the claimant’s use.” Therefore, one should
consider making any distribution of income from an irrevocable trust
discretionary, so that the income would not be countable unless actually
distributed.

C.

Where an applicant for Improved Pension places assets into a valid irrevocable
trust for the benefit of a third party, for example, grandchildren, and where the
applicant is not entitled to income or principal, the Veteran’s Administration may
still take the position that the assets should be considered in determining net
worth if the assets indirectly benefit the veteran. The VA Counsel opined that
where the veteran is a trustee of an irrevocable trust for grandchildren who reside
in the veteran’s household, if the veteran may benefit from the trust expenditures
indirectly, such as if the trust funds are used toward groceries or housing or other
items that would be shared by the veteran (even if made on behalf of the
grandchildren) a determination would have to be made as to whether those trust
assets would be considered in determining net worth. [See, VAOPGCPREC 73 –
91 (Opinion of General Counsel Prec. 73 – 91)] The VA also takes the position
that assets transferred by an applicant to a supplemental needs trust for his or her
benefit could be used for the applicant’s care and therefore may be considered in
determining net worth. See, VAOPGCPREC 33 – 97.

D.

Currently, the VA does not impose any type of penalty on veterans who transfer
assets as a means by which to satisfy the resource requirement. However, on
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January 23, 201512, proposed rule changes to amend 38 CFR Part 3 and the
Veterans pension application process were published in the Federal Register. The
proposed rule changes have a dramatic effect on elder care planning. They mirror
Medicaid rules, such as requiring a net worth determination and imposing
penalties for asset transfers. Under the proposed rule, veterans could have no
more than $119,220 in “covered assets” to qualify for Veteran’s Pension. Covered
assets would include most all assets, with the exception of a primary place of
residence and a vehicle. Veterans who transfer assets to meet this resource
requirement would be subject to a penalty based on the value of the asset
transferred that exceeded the maximum allowance. Under this rule, the VA would
look back three years to determine if any transfers were made to bring the
veteran’s assets down below $119,220. The amount by which these transfers
exceeded the maximum allowance would then be divided by the maximum
pension benefit for which the veteran could qualify.

12 https://federalregister.gov/a/2015-00297
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ETHICS IN ELDER LAW:
Considering the Most Commonly Asked Questions
Materials Prepared and Presented by Sheryl L. Randazzo
For Suffolk County Academy of Law, March 2015
 Introduction
 Sources of Professional Ethics
 Common Sense
* trust your instincts
 Respected Peers
 Business Affiliations
 The Value of Association
(1) Professional Ethics Committees - SCBA and NYSBA
(2) Committees re: Substantive Practice Areas
 Rules of Professional Conduct - Title 22 NYCRR Part 1200
* Disciplinary Rules promulgated as joint rules of the Appellate
Divisions
of the Supreme Court, effective April 1, 2009, replacing the
Disciplinary
Rules of the Code of Conduct
Full text found at www.nysba.org/professionalconduct
B. Professional Ethics and Law Practice Management
 Rules of Professional Conduct Establish Minimum Standards of Law
Practice Management
 Intended Goals of Law Practice Management
Every law practice must be organized for two purposes –
(1) to provide legal services to our clients, and
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(2) for its internal management.

 Sound business practices are necessary in order to practice law in an
ethical and professional manner, and law practice management is
about relevant business practices as they relate to the practice of law.

 Developing good management practices is vital to the success of a law
practice.

 Maintaining good management practices can reduce the risk of
professional failure, lower the likelihood of malpractice or disciplinary
measures, increase the longevity of a practice and enhance personal
satisfaction of a practitioner.

 Who is the Client?
 Vital Importance in Answering this Question Correctly
 The Starting Point for All Matters of Professional Ethics
Identifying who your client is must be the first step in every
representation. Who your client is must also be clear to your client
and all interested parties.
 Initial Contact vs. Initial Consultation
 Necessity of Maintaining Focus Throughout Representation
 Statutory Guidance
 Rule 4.1 - “Communication,” which provides:

 A lawyer shall:
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 promptly inform the client of:
 any decision or circumstance with respect to which the client’s
informed consent … is required by these Rules;

 any information required by court rule or other law to be
communicated to a client; and

 material developments in the matter including settlement or plea
offers.
 reasonably consult with the client about the means by which the
client’s objectives are to be accomplished;
 keep the client reasonably informed about the status of the matter;
 promptly comply with a client’s reasonable request for
information; and
 consult with the client about any relevant limitation on the
lawyer’s conduct when the lawyer knows that the client expects
assistance not permitted by these Rules or other law.
 A lawyer shall explain a matter to the extent reasonably necessary
to permit the client to make informed decisions regarding the
representation.
 “Informed Consent,” which is defined at 1.0(j) as follows –
lawyer
informed

…denotes the agreement by a person to a proposed course of conduct after a
has communicated information adequate for the person to make an
decision, and after the lawyer has adequately explained to the person the

material
risks of the proposed course of conduct and reasonably available alternatives.
 Rule 2.1 – “Advisor,” which states as follows –
In representing a client, a lawyer shall exercise independent professional
judgment and
render candid advice. In rendering advice, a lawyer may refer not only to law
but to
other considerations such as moral, economic, social, psychological and political
factors
that may be relevant to the client’s situation.
 Practical Considerations and Direction
 Communicate, communicate, communicate.
 2/3’s of communication should be listening, particularly at the
commencement of representation.
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 Consider if written communication and confirmation is necessary or
appropriate.
 Providing for sufficient time with clients throughout a representation is
essential for effective communication.
 Your client should almost always be “the first to know.”

 How Do You Identify and Handle Conflicts of Interest?
 Statutory Guidance
 Rule 1.7 “Conflict of Interest: Current Clients,” which provides –

 Except as provided in paragraph (b), a lawyer shall not represent
a client if a reasonable lawyer would conclude that either:

 the representation will involve the lawyer in representing differing
interests; or

 there is a significant risk that the lawyer’s professional judgment on
behalf of a client will be adversely affected by the lawyer’s own financial,
business, property or other personal interests.
 Notwithstanding the existence of a concurrent conflict of interest
under paragraph (a), a lawyer may represent a client if:
 the lawyer reasonably believes that the lawyer will be able to provide
competent and diligent representation to each affected client;
 the representation is not prohibited by law;
 the representation does not involve the assertion of a claim by one
client against another client represented by the lawyer in the same
litigation or other proceeding before a tribunal; and
 each affected client gives informed consent, confirmed in writing.
 “Differing Interests” defined at 1.0(f) as follows –

Include every interest that will adversely affect either the judgment or loyalty
of a lawyer to a client, whether it be conflicting, inconsistent, diverse or other
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interest.
3. Self-dealing is also a conflict to be avoided, and it is provided for in
Rule 1.8“Current Clients: Specific Conflict of Interest Rules,” as follows A lawyer shall not entered into a business transaction with a client if
they have differing interests therein or if the client expects the
lawyer to exercise professional judgment therein for the protection
of the client, unless:
The transaction is fair and reasonable to the client and the terms of
the transaction are fully disclosed and transmitted in writing in a
manner that can be reasonably understood by the client;
The client is advised in writing of the desirability of seeking, and is
given reasonable opportunity to seek, the advice of independent
legal counsel on the transaction; and
The client gives informed consent, in a writing signed by the client, to
the essential terms of the transaction and the lawyer’s role in the
transaction, including whether the lawyer is representing the client
in the transaction….
4. Stay mindful of the definitions of “reasonable,” and “informed
consent.”
 Practical Considerations and Direction
 Remember the unique function of elder law representations.
 family matters, presumed by some to mean there should be no
conflicts
 multiple parties often want the same attorney, whether or not
appropriate
 mutual history of interested parties
 dysfunction is the norm
 extra challenges in second marriage situations
 It is impossible to appropriately represent multiple parties if those multiple
parties each expect your conversations with each of them to be
confidential respectively.
 If retained by multiple clients, have all clients sign the retainer agreement.
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 Give “clients” the opportunity to separately get back to you after
discussing potential conflicts collectively and before signing the retainer
agreement.
 Conflict considerations apply to attorneys acting as fiduciaries (and
attorneys designated as beneficiaries) as well.
 Avoid any conflict if you can, or document it well if you can’t.
 When Does the Attorney-Client Privilege Apply?/Who has the Right to
Know What?
 Statutory Guidance
Rule 1.6 - “Confidentiality of Information,” provides as follows:
A lawyer shall not knowingly reveal confidential information, as defined in
this Rule, or use such information to the disadvantage of a client or for the
advantage of the lawyer or a third person, unless:
the client gives informed consent, as defined in Rule 1.0(j);
the disclosure is impliedly authorized to advance the best interests of the
client and is either reasonable under the circumstances or customary
in the professional community; or
the disclosure is permitted by paragraph (b).
“Confidential information” consists of information gained during or
relating to the Representation of a client, whatsoever its source, that is (a)
protected by the attorney-client privilege, (b) likely to be embarrassing or
detrimental to the client if disclosed, or (c) information that the client has
requested be kept confidential…
A lawyer may reveal or use confidential information to the extent that the
lawyer reasonably believes necessary:
to prevent reasonably certain death or substantial bodily harm;…
(3) to withdraw a written or oral opinion or representation previously
given by
the lawyer and reasonably believed to be relied upon by a third party,
where the lawyer has discovered that the opinion or representation
was based upon
materially inaccurate information ….
 Practical Considerations and Direction
As an attorney, whether or not in an attorney-client relationship with
someone, you are always perceived as a lawyer. Play it safe and treat
all communications accordingly.
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It (almost) never hurts to ask your client if you can share information
on his or her behalf.
Respect your client’s sense of propriety and privacy.

 How Do You Represent a Client with Diminished Capacity?
 Statutory Guidance
 Rule 1.2 - “Scope of Representation and Allocation of Authority
Between Client and Lawyer,” which provides -

 Subject to the provisions herein, a lawyer shall abide by a client’s
decisions concerning the objectives of representation and, as required by
Rule 1.4 [“Communication”], shall consult with the client as to the means
by which they are pursued. …
(e) A lawyer may exercise professional judgment to waive or fail to assert a
right or
position of the client, or accede to reasonable requests of opposing
counsel, when
doing so does not prejudice the rights of the client.
 Rule 1.14 - “Client with Diminished Capacity,” provides as follows:

 When a client’s capacity to make adequately considered decisions
in connection with a representation is diminished, whether
because of minority, mental impairment or for some other reason,
the lawyer shall, as far as reasonably possible, maintain a
conventional relationship with the client.
 When the lawyer reasonably believes that the client has diminished
capacity, is at risk of substantial physical, financial or other harm
unless action is taken and cannot adequately act in the client’s
own interest, the lawyer may take reasonably necessary protective
action, including consulting with individuals or entities that have
the ability to take action to protect the client and, in appropriate
cases, seeking the appointment of a guardian ad litem, conservator
or guardian.
 Information relating to the representation of a client with
diminished capacity is protected by Rule 1.6 [“Confidentiality of
Information”]. When taking protective action pursuant to
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paragraph (b), the lawyer is impliedly authorized under Rule 1.6
(a) to reveal information about the client, but only to the extent
reasonably necessary to protect the client’s interests.
 The requirement of “Knowingly” - “Knowingly,” “known,” “know” or
“knows” is defined at 1.0(k) as follows –
…denotes actual knowledge of the fact in question. A person’s knowledge
may be inferred from circumstances.
4. Also keep in mind the definitions of “Reasonable” and “Informed
Consent.”
 Practical Considerations and Direction
What you think is best for your client is not necessarily the position
you should be taking.
Clients are presumed to have capacity, and they are free to make bad
decisions.
Article 81 capacity and testamentary capacity are not the same thing.
As a lawyer you are not expected to make a medical determination as to
your client’s competence.

 How Do I Get Paid?
Statutory Requirements
Generally speaking, Rule 1.5 - “Fees and Division of Fees,” provides –
A lawyer shall not make an agreement for, charge, or collect an excessive or
illegal fee or expense…..
A lawyer shall communicate to a client the scope of the representation …. and
shall be in writing where required by statute or court rule….
NYCRR Part 1215 (effective March 4, 2002) requires client
engagement letters for all matters in which fees are expected to total
$3,000.00 or more. In
such instances, the letter must include -
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… [an] explanation of the scope of the legal services to be provided;
explanation of attorney’s fees to be charged, expenses and billing practices;
and where applicable, notice of the client’s right to arbitration of fee disputes
[pursuant to Part 37 of the Rules of the Chief Administrator of the Courts].”
Practical Considerations and Direction
Spend time in your consultation fully explaining all of the potential
pitfalls of commencing or otherwise representing a client in any elder
law representation, particularly if it is contentious, unique or
challenging.
Discuss fees from the onset. There should be no surprises.
Always have a written retainer agreement – it protects both you and
the client.
Keep contemporaneous time records.
Never bill for someone else’s time.
Bill consistently, ideally monthly, and in accordance with your retainer
agreement.
 Conclusion
 Critical Skills in Law Practice Management
There are eight critical skills of sound law practice management - time
management, financial management, organization, leadership and
supervision, communication, technology, rainmaking, and substantive
legal skills.
Staying mindful of and honing these skills within your practice will
help you avoid ethical dilemmas and achieve greater professional
satisfaction.
 Creating Good Habits
Consistent ethical behavior and sound management of your law practice is about
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creating good habits (and breaking bad ones if necessary).
Good habits can be created at any stage of your life and practice.
Some (but not all) of the most helpful law practice management “habits” you can
make that will support consistent and relatively stress-free ethical conduct for you
and your practice are –
Maintain one master to-do list (that you make after considering
all of your various roles, setting your goals with respect to each
role, and identifying the tasks necessary to accomplish those
goals).
Maintain one good and complete calendar/scheduling system.
Then refer to it constantly.
Be reasonable in planning your day.
Uni-task; learn how to concentrate on one thing at a time.
Don’t procrastinate.
Create and utilize systems for tasks you do repeatedly.
Communicate those systems to your staff.

Respond to all client contact within the same business day, if
possible; if not, respond within 24 hours.

Leave time in your day for unscheduled client contact.
Availability is vital.

Accurately communicate your availability with clients, or with
those who are communicating with your clients on your behalf.
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Develop a system to capture and retain all client and related
communications.

Stay mindful of whom you are communicating with and
maintain focus throughout all communications.

Communicate with clarity and remember your audience.
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