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I. CPLR 101. Short title; application.
The CPLR Celebrates Its 50th Anniversary!

On September 1, 2013, the CPLR celebrated its 50th year regulating
procedure in New York State’s civil courts. We remembered the occasion in
an article entitled “The CPLR Turns 50! Taking Stock of Good, Bad and
Ugly,” N.Y.L.J., Sept. 11, 2013, at 3, col, 1.
II. General Municipal Law

§ 50-e. Notice of Claim.

Whistleblower Who Fails to Serve Notice of Claim Prior to
Commencing Action Under Civil Rights Law § 75-b Can Still Pursue
Claim for Reinstatement

Civil Service Law § 75-b forbids retaliatory personnel action by a public
employer against an employee who disclosed to a governmental body
information regarding violations of regulations that would present a danger
to public health or safety, or about what the employee believes to be an
improper governmental action. The statute allows an employee to obtain
various forms of relief, including damages and reinstatement to the
employee’s former position. In Rose v. New York City Health & Hospitals,
A.D.3d, 991 N.Y.S.2d 602 (1st Dep’t 2014), the court held that an
employee bringing a whistleblower action seeking the full range of relief
afforded by the statute must serve a notice of claim. Furthermore, the court
concluded that if an employee brings such an action without first serving a
notice of claim, the employee may have the claim for reinstatement severed
from the remainder of the action (thereby preserving that claim) because the
claim is equitable, and a notice of claim is only required when a claimant is
seeking monetary damages.
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Service of a Late Notice of Claim without Leave of Court is a Nullity

Several courts have concluded that the defendant municipality is not obliged
to tell plaintiff that the notice of claim is late. See Siegel, New York
Practice, § 32. In fact, the municipality can raise the defect of late or
otherwise defective service well into the case, sometimes even after the note
of issue has been served. See Scantlebury v. N. Y, C Health & Hosp. Corp., 4
N.Y.3d 606, 797 N.Y.S,2d 394, 830 N,E.2d 292 (2005) (municipal
defendant successfully raised defect in service of notice of claim
approximately two and one half years after action was commenced).
The problem can become particularly acute when the unwitting plaintiff
serves a notice of claim beyond the 90 day time frame in General Municipal
Law section 50-e(1), As many courts have held, the service of a late notice
of claim without leave of court is a nullity. See, e.g., Plaza ex rd. Rodriguez
v. New York Health and Hospitals Corp. (Jacobi Medical Center), 97
A.D.3d 466, 949 N.Y.S.2d 25 (1st Dep’t 2012), aff’d21 N.Y.3d 983, 970
N.Y.S.2d 923, 993 N.E.2d 409 (2013). The defect is often exposed by the
municipal entity only after the time to request permission to serve a late
notice of claim under General Municipal Law section 50-c(S) has expired.
Application to Serve Late Notice of Claim Can Be Made within Pending
Action

The application to serve a late notice of claim under General Municipal Law
section 50-e(5) is likely to be made when no jurisdiction has yet been
obtained over the would-be defendant. In that instance, it is advisable to
make the application via a special proceeding against the municipal entity.
If however, an action has already been commenced against the municipal

entity, the plaintiff is not precluded from thereafter making the application.
General Municipal Law section 50-e(5) specifically provides that “[am
application for leave to serve a late notice shall not be denied on the ground
that it was made after commencement of an action against the public
corporation.” Assuming jurisdiction over the municipal entity has already
been obtained, the application to serve a late notice of claim can be made as
a motion in the pending action, or even as a cross motion in response to a
motion to dismiss for failure to serve a timely notice of claim. See Grasso v.
Nassau County, 109 AD.3d 579, 970 N.Y.S.2d 608 (2d Dep’t 2013).

Application to Serve Late Notice of Claim Must be accompanied by
Proposed Notice of Claim

General Municipal Law section 50-e(7) provides, in pertinent part, “[w]here
the application is for leave to serve a late notice of claim, it shall be
accompanied by a copy of the proposed notice of claim.” The Grasso
decision, cited above, notes that where no proposed notice of claim is
submitted with an application to serve a late notice of claim, that defect
constitutes “sufficient justification by itself to deny the
motion.” Grasso,
109 A.D.3d at 580, 970 N.Y.S,2 at 609-10.
...

III. CPLR 205(a). Six Month Extension,

CPLR 205(a) now provides:
Where a dismissal is one for neglect to prosecute the action
made pursuant to rule thirty-two hundred sixteen of this chapter
or otherwise, the judge shall set forth on the record the specific
conduct constituting the neglect, which conduct shall
demonstrate a general pattern of delay in proceeding with the
litigation.
At first blush, the amendment to CPLR 20 5(a) might seem to be primarily a
matter of concern for the plaintiff who is attempting to commence a new
action within the six-month extension. However, it is actually the defendant
moving to dismiss the earlier action for neglect to prosecute under one of
these miscellaneous provisions who will want to ensure that the court sets
forth the “specific conduct constituting the neglect” and the plaintiff’s
“general pattern of delay in proceeding with the litigation” so as to prevent
the plaintiff from invoking CPLR 205(a) in a subsequent action.
While the new language added to CPLR 205(a) specifically refers to
dismissals under CPLR 3216, which are usually based on a failure to timely
serve and file a note of issue, it also applies to any dismissal “otherwise”
granted for a “neglect to prosecute.” Therefore, the new requirement applies
to the full panoply of dismissals grounded upon a neglect to prosecute. See
CPLR 3126 (dismissal for failure to provide disclosure); CPLR 3404 (failure
to restore case to trial calendar within a year after being marked “off”
constitutes a “neglect to prosecute”); CPLR 30 12(b) (dismissal for failure to
timely serve complaint in response to demand; caselaw holding that this
dismissal is one for “neglect to prosecute”); Connors, McKinney’s CPLR
3

3012 Practice Commentaries, C30 12:13 (“Dismissal Is Neglect to Prosecute
for Limitations’ Purposes”); CPLR 3012-a (requiring filing of certificate of
merit in medical malpractice cases); CPLR 3406 (requiring filing of notice
of medical malpractice action; McKinney’s Practice Commentary CPLR
3012-a, C3012-a:3 (“Commencing a New Action After Dismissal for Failure
to Comply with CPLR 30 12-a”)).
Dismissal Under Uniform Rule 202.27(b) for Failure to Appear at
Conference Can Constitute “Neglect to Prosecute”; 2008 Amendment to
CPLR 205(a) Only Applies to Actions Dismissed on or After its
Effective Date

In Marrero v. Crystal Nails, 114 A.D.3d 101, 978 N,Y.S.2d 257 (2d Dep’t
2013) p1aintffs’ ftst actlon was disimssed unde’ Uniform Rule 202 27(b)
based on their failure to appear at a compliance conference and for not
serving a bill of particulars and certain discovery. In a 2010 decision, the
Second Department ruled that the record did not support the conclusion that
the dismissal of plaintiffs prior action, also pursuant to Uniform Rule
202.27(b), was “for neglect to prosecute.” Franchise Acquisitions Group
Corp. v. Jefferson Valley Mail Ltd. Partnership, 73 A.D.3d 1123, 900
N.Y.S.2d 906 (2d Dep’t 2010). The Marrero court distinguished Franchise
Acquisitions Group and held that “the fact that the prior action was expressly
dismissed pursuant to 22 NYCRR 202.27(b) does not preclude a
determination that the prior action was, in fact, dismissed, in large measure,
for neglect to prosecute.”
Although the court found that the first action in Marrero was, in fact,
dismissed “for neglect to prosecute,” it ruled that the 2008 amendment to
CPLR 205(a) “is to be applied prospectively” and would not retroactively
apply to the 2007 dismissal of plaintiffs’ prior action. In that plaintiffs’ first
action was dismissed for neglect to prosecute prior to the July 7, 2008
effective date of the amendment, it could not be the beneficiary of a CPLR
205(a) toll even if the trial court failed to set forth the specific conduct
constituting the neglect on the record.
The Second Circuit previously reached a similar conclusion in Doyle v.
American Home Products Coip., 583 F.3d 167 (2d Cir. 2009), ruling that the
dismissal of plaintiffs prior state court action under Rule 202.27(b) for
failure to attend a court ordered status conference constituted a dismissal for
neglect to prosecute.
4

These issues are discussed in further detail in section 52 of the July 2014
Supplement to Siegel, New York Practice (5th edj.
Second Action Relying on CPLR 205(a)’s Six-Month Gift Need Not Also
Satisfy CPLR 202
N.E.3d
In Norex Petroleum Ltd. v, Blavatnik, 23 N.Y.3d 665, N.Y.S.2d
(2014), plaintiff commenced a New York state court action after a timely
New York federal action was ultimately dismissed under Federal Rule
1 2(b)(6) for failure to state a claim. Under CPLR 202, the federal action was
subject to the statute of limitations of Alberta, Canada because plaintiff was
not a resident of New York and the claims accrued in that province. In
Norex, the Court of Appeals held that plaintiffs second action was not again
subject to CPLR 202 and the laws of Alberta, which had no savings
provision similar to CPLR 205(a). Rather, the action was timely because it
was commenced within six months from the dismissal of the timely federal
action. The case is discussed in further detail in section 57 of the January
2015 Supplement to Siegel, New York Practice (5th ed.).
—,

—

IV. CPLR 213. Actions to be commenced within six years.
Action for Attorney Deceit Under Judiciary Law
year Statute of Limitations

§ 487 Subject to Six-

Judiciary Law § 487 exposes an attorney who “[ijs guilty of any deceit or
collusion, or consents to any deceit or collusion, with intent to deceive the
court or any party” to criminal liability and treble damages, to be recovered
by the injured party in a civil action. Is a cause of action under the statute
governed by the three-year statute of limitations applicable to statutory
causes of action (CPLR 214[2]) or the six-year “catch-all” statute of
limitations applicable to actions for which no limitation is specifically
prescribed by law (CPLR 213[lj)? Because liability for attorney deceit
existed at New York common law prior to the enactment of the State’s first
statute on the subject (1787!), such a claim is not a “statutory” claim for the
purposes of applying CPLR 2 14(2), but is subject to the catch-all provision
and the plaintiff gets six years instead of three. So says the Court of Appeals
in Meleher v. Greenberg Trauig, LLP, 23 N.Y.3d 10, 988 N.Y.S.2d 101
(2014); 652 NYSLD 2 (April 2014).
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In Apparent Issue of First Impression, Court Holds That Six-Year
“Catch-All” Statute of Limitations Governs New York Common Law
Copyright Infringement Claim
In Capitol Records, LLC v. Harrison Greenwich, LLC, 44 Misc.3d 428, 986
N.Y.S.2d 837 (Sup. Ct., New York County 2014), the court ruled on what it
deemed to be “an issue of first impression: the applicable statute of
limitations for a New York common law copyright infringement claim.” The
court first concluded that the CPLR governs the statute of limitations for
such claims, and not the federal statute governing claims under the federal
Copyright Act, which is three years. See 17 USC § 507(b). In that the CPLR
does not “specifically prescribe[j” a limitations period for common law
copyright infringement, the court held that the six-year limitations period in
CPLR 213(1) applies.
V. CPLR 214. Actions to be commenced within three years.
Malpractice Claims Arising from Chiropractor’s Services Do Not Get
Benefit of Shorter Medical Malpractice Statute

Claims arising out of the services performed by a psychologist are subject to
the three-year statute of limitations in CPLR 214(6), rather than the 2 1/2year period applicable to claims against doctors in CPLR 214-a. Similarly, in
Perez v. Fitzgerald, 981 N.Y.S.2d 5, 2014 WL 463318 (1st Dep’t 2014)
(SPR 266:2), the court concluded that the three-year statute of limitations in
CPLR 2 14(6) applies to claims arising from the services of a chiropractor,
where the treatment is separate and apart from any other treatment provided
by a licensed physician and is not performed at the request of a physician.
VI. CPLR 214-c. Certain actions to be commenced within three years of
discovery.
Court of Appeals Adheres to “Long-Held Physical Harm Requirement”
In Caronia v. Philip Morris USA, Inc., 22 N.Y.3d 439 (2013) (NYSLD No.
650), the Court acknowledged that CPLR 214-c changed the accrual rule
announced in its prior holding in Schmidt, discussed in the second paragraph
to section 40, Siegel, New York Practice (5th ed.). CPLR 214-c now permits
a plaintiff to commence an action for personal injuries caused by the latent
effects of exposure to harmful substances within three years from the
discovery of the injury, or from the date the injuries should have been
6

discovered “through the exercise of reasonable diligence,” whichever is
earlier. CPLR 214-c(2). Nonetheless, the Caronia Court adhered to New
York’s “long-held” “requirement that a plaintiff sustain physical harm
before being able to recover in tort.” Therefore, it refused to recognize an
“independent cause of action for medical monitoring” in favor of present or
former smokers “absent any evidence of present physical injury or damage
to property.”
***

Court of Appeals Rejects Continuous Public Nuisance Claims and
Dismisses Remaining Contract and Tort Claims against Sewer
Contractors as Time-Barred

In Tmt n of Ostei Ba’ v Lizza Indu Inc 22 N Y 3d 1024, 981 N Y S 2d
643 (2013) (NYSLD No. 650), plaintiffs claimed that defendants, who
constructed a sewer system in Nassau and Suffolk Counties in the 1970s and
1 980s, caused damage to their property after settling occurred due to alleged
faulty workmanship. In a breach of contract action against an architect or
contractor, “the accrual date for Statute of Limitations purposes is
completion of performance.” In that a breach of contract cause of action is
subject to a six-year statute of limitations under CPLR 213(2), any such
claims in these ten related actions, which were commenced in 2009, were
time barred.
,

The plaintiffs, who were comprised of several municipalities that did not
contract with defendants but owned property adjacent to the sewers, alleged
only one cause of action: “continuing public nuisance.” The Court ruled that
this type of third party beneficiary claim, which essentially alleged claims
arising out of defective construction under the contract, was subject to the
same accrual rules as those for breach of contract.

The Court also observed that “if plaintiffs’ continuing nuisance claims could
be considered independent [tort] causes of action that do not arise from the
contracts,” they were nonetheless time-barred. The Court concluded that
defendants’ tortious conduct consisted of specific acts of negligent
excavation and backfilling that, of necessity, occurred before the
construction was complete in the i 980s. In that an action to recover damages
for injury to property must be commenced within three years of the date of
the injury under CPLR 2 14(4), these tort claims were also barred.
7

The decision is discussed in further detail in section 40 of the July 2014
Supplement to Siegel, New York Practice (5th ed.).
VII. Equity Actions; Laches
Court of Appeals Concludes That Estate Could Not Succeed on
Affirmative Defense of Laches Interposed Against Museum Seeking to
Recover Missing Art

In In re Flamenbaum, 22 N.Y.3d 962, 978 N,Y.S.2d 708, 1 N.E3d 782
(2013) (NYSLD No. 648), a museum filed a claim in a probate proceeding
seeking to recover a valuable gold tablet that went missing from its
inventory near the end of World War IL The tablet turned up in 2003 among
the possessions of a Nassau County decedent, The surrogate’s court
determined that “the museum met its prima facie burden of proving legal
title or a superior right of possession to the tablet,” but held that its claim
was barred by the doctrine of laches because it failed to either report the
tablet’s disappearance to the authorities or list the tablet on any international
stolen art registries. The court concluded that this inaction “prejudiced the
Estate’s ability to defend against the Museum’s claim to the tablet.”
The Second Department reversed and granted the museum’s claim for the
return of the tablet. The Court of Appeals affirmed. Applying the rule
developed in its prior caselaw involving stolen art, it concluded “that the
Estate failed to establish the affirmative defense of laches, which requires a
showing ‘that the museum failed to exercise reasonable diligence to locate
the tablet and that such failure prejudiced the [Elstate’.” These are the two
key inquiries presented by an affirmative defense of laches.
VIII. CPLR 301. Jurisdiction over persons, property or status.
United States Supreme Court Issues Decision That Limits Application
of General Jurisdiction to a Corporation and Renders “Doing Business”
Test Obsolete

The standard used for decades to measure whether a corporate defendant is
subject to general jurisdiction in New York, the famous “corporate presence”
or “doing business” test, has been all but declared unconstitutional by the
Supreme Court in its 2014 decision in Daimler AG v. Bauman, 134 5. Ct.
746 (2014) (SPR 265:1).
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in Daimler, twenty-two Argentinian residents commenced an action in
federal court in California against defendant, an automobile manufacturer
headquartered in Germany. The complaint sought damages arising from
criminal actions committed by defendant’s Argentinian subsidiary outside
the United States. Plaintiffs claimed general jurisdiction over defendant in
California predicated on the acts of another one of its other subsidiaries,
which distributed defendant’s cars in California and various other states.
Even though defendant’s subsidiary was present in California with a fair
degree of permanence and continuity, the Supreme Court held that the “Due
Process Clause of the Fourteenth Amendment precludes the [California)
Couit fiom exercising juiisdiction o ei [defendant) in this case given the
absence of any California connection to the atrocities, perpetrators, or
victims described in the complaint” Daimler, 134 S. Ct, at 751.
The Supreme Court stressed that “only a limited set of aft1iations with a
forum will render a defendant amenable to all-purpose jurisdiction there.”
Daimler, 134 S. Ct. at 760. Therefore, “[flor an individual, the paradigm
forum for the exercise of general jurisdiction is the individual’s domicile; for
a corporation, it is an equivalent place,” such as its “place of incorporation
and principal place of business.” Id. The Court conceded that it was not
holding that these are the “only” two places where a corporation can be
subject to general jurisdiction, but specifically concluded that a corporation
is not subject to general jurisdiction “in every State in which a corporation
‘engages in a substantial, continuous, and systematic course of business’.”
Id. at 761.
The decision is discussed in further detail in sections 82, 86 and 95 of the
July 2014 Supplement to Siegel, New York Practice (5th ed.) and in two
articles appearing in the New York Law Journal: “Impact of Supreme Court
Decisions on New York Practice [Part I),” 251 (no. 116) New York Law
Journal (June 18, 2014) and “Impact of Recent U.S. Supreme Court
Decisions on New York Practice [Part II],” 252 (no. 13) New York Law
Journal (July 21, 2014).
IX. CPLR 302. Personal jurisdiction by acts of non-domiciliaries.
Supreme Court Issues Decision on Longarm Jurisdiction That May
Affect Application of CPLR 302(a)(3)

134 S. Ct. 1115 (2014), involved the
Walden v. Fiore, 571 U.S.
assertion of longarm jurisdiction, commonly referred to today as “specific
,

9

jurisdiction,” to be distinguished from the “general or all-purpose
jurisdiction” involved in Daimler AG v. Bauman, 134 S. Ct. 746 (2014)
(SPR 265:1), supra. The statute at issue was a general longarm statute, but
the decision will most likely affect New York actions relying on CPLR
302(a)(3) for jurisdiction.
In Walden, plaintiffs were on route to Las Vegas, Nevada from a very
profitable venture in Puerto Rico and were canying their alleged gambling
winnings of approximately $97,000 in cash. At a stopover in Georgia, their
booty was seized by a Drug Enforcement Agency (“DEA”) agent with the
promise that it would be returned if plaintiffs could prove that the cash
emanated from a legitimate source. The defendant DEA agent helped draft
an allegedly false and misleading affidavit to establish probable cause for
forfeiture of the funds and forwarded it to a United States Attorney’s Office
in Georgia. Ultimately, no forfeiture complaint was filed and the DEA
returned the funds to plaintiffs seven months after their seizure. Walden, 134
S. Ct. at 1119-20.
Plaintiffs commenced an action against the defendant DEA agent in federal
district court in Nevada alleging, among other things, that defendant violated
their Fourth Amendment rights by seizing the cash without probable cause,
retaining the money after concluding it did not come from drug-related
activity, and drafting a false affidavit. The Nevada longarm statute relied
upon by plaintiffs to assert jurisdiction over the Georgia DEA agent was a
general one, permitting its courts to exercise jurisdiction over persons “on
any basis not inconsistent with. the Constitution of the United States.”
Walden, 134 S. Ct. at 1120; Nev. Rev. Stat. § 14.065 (2014).
.

.

In a unanimous opinion, the Supreme Court reversed the Ninth Circuit and
concluded that the Nevada district court lacked personal jurisdiction over
defendant, The Court stressed that the central jurisdictional inquiry is the
contacts that “defendant himself” creates with the forum state, and not
plaintiffs connection with same. Walden, 134 5. Ct. at 1122. Furthermore,
the Court observed that “minimum contacts’ analysis looks to the
defendant’s contacts with the forum State itself, not the defendant’s contacts
with persons who reside there.” Id. While the Court acknowledged that
“physical presence in the forum is not a prerequisite to jurisdiction.
physical entry into the State—either by the defendant in person or through
an agent, goods, mail, or some other means—is certainly a relevant contact.”
Id.
.
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Applying these principles, the Court concluded that defendant’s conduct
toward plaintiffs, whom he knew had Nevada connections, and the fact that
“it was foreseeable that plaintiffs would suffer harm in Nevada” were
insufficient to establish minimum contacts with the forum state, Id. The key
jurisdictional inquiry “is not where the plaintiff experienced a particular
injury or effect but whether the defendant’s conduct connects him to the
forum in a meaningful way.” Id. at 1125. In this regard, it was “undisputed
that no part of petitioner’s course of conduct occurred in Nevada.”
We wonder whether the decision that occasioned the adoption of CPLR
302(a)(3), Feathers v. McLucas, 15 N.Y,2d 443 (1965), would itself be a
casualty of the tightened jurisdictional standards imposed by the Supreme
Court in Walden. See July 2014 Supplement to Siegel, New York Practice,
§ 88 (Connors ed., July 2015 Supplement). The Daimler and Walden
decisions are discussed in further detail in two articles appearing in the New
York Law Journal: “Impact of Supreme Court Decisions on New York
Practice [Part I],” 251 (no. 116) New York Law Journal (June 18, 2014) and
“Impact of Recent U.S. Supreme Court Decisions on New York Practice
[Part II],” 252 (no. 13) New York Law Journal (July 21, 2014).
X. CPLR 304. Method of commencing action or special proceeding.
Court of Appeals Concludes that CPLR 2001 Cannot Forgive a Lack of
Filing
In Goldenberg v Westchester County Health Care Corp, 16 N.Y. 3d 323,
921 N.Y.S.2d 619, 946 N.E.2d 717 (2011), plaintiff commenced a special
proceeding to file a late notice of claim for medical malpractice against
defendant. Plaintiff attached a copy of a proposed complaint to the petition
as an exhibit. The supreme court granted the application and directed
plaintiff to serve a notice of claim within 20 days. Plaintiff then timely
served the notice of claim, with a summons and complaint, both without an
index number.
Second Department Forgives Mistake of Commencing E-filed Action on
Training System!
In Grskovic v Holmes, 111 A.D.3d 234, 972 N.Y.S.2d 650 (2d Dept, 2013),
the Second Department invoked CPLR 2001 “to remedy defects in the e
filing of summonses, summonses with notice, and complaints, when the
defect results in a statute of limitations problem for the filing party.” The
11

plaintiff in Grskovic wanted to commence an action in Westchester County,
a mandatory e-fihing county. Plaintiffs counsel established a temporary user
account with the Office of Court Administration’s e-filing system to file the
initiatory papers. Unfamiliar with the system, plaintiffs counsel mistakenly
“filed” the initiatory papers in a practice simulation instead of the actual
“live” system. Counsel, though, was apparently led to believe by subsequent
e-mails from the system that the filing transaction, which occurred within
the statute of limitations, was accomplished. Shortly after the statute of
limitations expired, plaintiffs counsel learned that the filing was not
achieved in the live system, i.e., within the actual courthouse. The Second
Department concluded that CPLR 2001 should save the action: the court
allowed the plaintiff to “correct” the improper filing nunc pro tunc to the
ation a
1
date counsel enoneousb tiled the papels in the piactice simu
correction that made the action timely.
Court Invokes CPLR 2001 to Forgive E-Filing of Incorrect Initiatory
Papers That Did Not Name Defendant

In McC’ord v. Ghazal, 2014 WL 1325964 (Sup. Ct., Kings County 2014),
plaintiffs purchased an index number in conjunction with their e-filed action,
but filed incorrect papers from a related case with a similar caption. The
defendant was not named as a party in the papers. Relying on the Second
Department’s decision in Grskovic, supra, the court concluded that it is
“permitted to correct a mistake caused ‘in large part, by the glitches in the
new e-filing system and counsel’s unfamiliarity with it’.” Therefore, it
denied defendant’s motion to dismiss for lack of subject matter and personal
jurisdiction.
The court emphasized that plaintiffs’ counsel timely electronically
commenced a new action, properly identified defendant as a party in the e
filing system, paid the proper fee for an index number, uploaded a document
identified as a “summons with notice” in the c-filing system, served
defendant with the proper summons with notice the following day, properly
uploaded an affidavit of service for the summons with notice with the
corresponding index number purchased, and promptly uploaded the correct
summons with notice upon learning of the initial filing error. This latter act
occurred afier the statute of limitations expired.
The court observed that “[t]he only error in commencing this action was the
selection of the wrong file on plaintiffs’ counsel’s computer when prompted
by the e-filing system to select the file to be uploaded. Accordingly, the
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plaintiffs’ counsel’s uploading of the Summons With Notice was performed
in a mistaken manner and method and, pursuant to CPLR 2001, the court
may correct the mistake.”
XI. Commercial Division of Supreme Court
New York County’s Commercial Division Threshold Raised to $500,000

There are monetary thresholds for adjudicating an action in the commercial
division, which vary from county to county. In New York County, effective
February 17, 2014, the threshold was increased from $150,000 to $500,000.
The monetary thresholds for the commercial division in other counties
remain the same, They are as follows:
Albany and Onondaga County—$25,000
Seventh and Eighth Judicial Districts and Queens and Suffolk County—
$50,000
Kings County—$75,000
Nassau and Westchester County—$ 100,000
Uniform Rule 202.70(a) lists these applicable thresholds and should be
checked periodically by attorneys who desire to litigate in the commercial
division.
Several other amendments were made to the Rules of the Commercial
Division, 22 NYCRR 202.70, including:
22 NYCRR 202.70(d) Assignment to the Commercial Division (Admin.
Order 117/2014, July 1, 2014): The amended Uniform Rule requires a party
to seek assignment of a case to the Commercial Division within 90 days
following service of the complaint. The failure to do so may preclude the
parties from seeking a Commercial Division assignment.
22 NYCRR 202.70(g), Rule 8, Consultation prior to Preliminary and
Compliance Conferences (Admin. Order 119/2014, July 16, 2014): The
amended Uniform Rule requires counsel for all parties to consult prior to a
preliminary or compliance conference about any voluntary and informal
exchange of information that the parties agree would help aid early
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settlement of the case. See also September 23, 2013 amendment to Uniform
Rule 202.12(b), discussed below.
22 NYCRR 202.70(g), Rule 9, Accelerated Adjudication Actions (Admin.
Order 77/20 14, April 17, 2014): This new Uniform Rule provides parties
with an optional accelerated procedure under which their Commercial
Division case can be handled. See Fries, Commercial Division’s “Rocket
Docket” Provides for Accelerated Adjudication, Aug. 8, 2014 New York
Law Journal at 4.
22 NYCRR 202.70(g), Rule 11-a, Interrogatories (Admin. Order 78/20 14,
April 24, 2014): This new Uniform Rule limits the number and scope of
interrogatories a party may serve, unless the court orders otherwise.
22 NYCRR 202.70(g), Rule 11-b, Privilege Logs (Admin. Order 114/2014,
July 8, 2014): This new Uniform Rule sets forth a detailed protocol counsel
must follow in addressing privilege issues during the course of disclosure.
22 NYCRR 202.70(g), Rule li-c, Disclosure of Electronically Stored
Information from Nonparties (Admin. Order 133/2014, Aug. 8, 2014): This
new Uniform Rule encourages counsel to adhere to the Commercial
Division’s Guidelines for Discovery of Electronically Stored Information
From Nonparties.
22 NYCRR 202.70(g), Rule 13, Adherence to Discovery Schedule, Expert
Disclosure (Admin. Order 226/2013, Sept. 23, 2013): Rule 13(c) was
amended to provide for expert disclosure in commercial cases similar to that
available in federal actions, including depositions, unless otherwise ordered
by the court or stipulated by the parties.
22 NYCRR 202.70(g), Rule 34, Staggered Court Appearances(Admin.
Order 13 1/2014, Aug. 6, 2014): This new Uniform Rule provides for
staggered court appearances in the commercial division and appearance by
counsel at specific time slots.
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XII. Uniform Rule 202.5-bb. Electronic Filing in Supreme Court; Mandatory
Program.

This new rule, requiring that actions be filed electronically in certain
counties, took effect on May 19, 2010. Uniform Rule 202.5-bb(a)(1) now
provides:
There is hereby established a pilot program in which all
documents filed and served in Supreme Court in the following
civil actions (in the counties specified) shall be filed and served
by electronic means: (i) commercial actions in New York
County; (ii) tort actions in Westchester County; and (iii)
such classes of actions as shall be specified by order of the
Chief Administrator of the Courts (excluding matrimonial
actions as defined by the Civil Practice Law and Rules, Election
Law proceedings, proceedings brought pursuant to Article 78 of
the Civil Practice Law and Rules, and proceedings brought
pursuant to the Mental Hygiene Law) in any additional counties
outside the City of New York as authorized by statute. Except
to the extent that this section shall otherwise require, the
provisions of section 202.5-b of these rules shall govern this
pilot program.
Chapter 543 of the Laws of 2011, signed the Governor on September 23,
2011, allows for a substantial expansion of both the mandatory and
consensual e-filing programs.
By Administrative Order dated January 17, 2014 and effective January 21,
2014, Chief Administrative Judge A. Gail Prudenti established or continued
mandatory c-filing in certain actions in the following counties:
Supreme Court, Bronx County-all medical malpractice actions;
Supreme Court, Erie County- all actions except CPLR Article 78
proceedings, Election Law proceedings, in rem tax foreclosures,
Matrimonial and Mental Hygiene Law matters, and proceedings under
RTPL § 730;
Supreme Court, Essex County-all tax certiorari and eminent domain
matters, all foreclosure actions involving real property (excluding
mechanic’s liens and in rem tax foreclosure);
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Supreme Court, Kings County-all Commercial Division matters;
Supreme Court, Nassau County-all commercial matters (without regard to
amount in controversy) (effective September 30, 2013);
Supreme Court, New York County- all actions except Article 78
proceedings, Election Law proceedings, Matrimonial and Mental Hygiene
Law matters;
Supreme Court, Onondaga County- all actions except Article 78
proceedings, Article 70 proceedings, Election Law Proceedings, matrimonial
mattel s, Mental Hygiene La matters, foieclosuic actions proceedmgs
mde RPTL § 0, ia’ve change applicatlons emeigency medical tieatmnt
app! ication s;
Supreme Court, Rockland County- all actions except Article 78
proceedings, Election Law proceedings, Matrimonial and Mental Hygiene
Law matters;
Supreme Court, Suffolk County- all Commercial Division matters, and
medical, dental, and podiatric malpractice actions;
Supreme Court, Westchester County-all actions except Article 78
proceedings, Election Law proceedings, Matrimonial and Mental Hygiene
Law matters;
Surrogate’s Court in Chautauqua, Erie, and Monroe Counties-a!!
probate and administration proceedings and related miscellaneous
proceedings;
Surrogate’s Court in Cayuga, Livingston, Ontario, Seneca, Steuben,
Wayne, and Yates Counties- all probate and administration proceedings
and related miscellaneous proceedings.
In addition, the Administrative Order established or continued the
consensual e-fihing program in the following counties for various types of
actions: Albany, Bronx, Broome, Cortland, Dutchess, Erie, Essex, Kings,
Nassau, New York, Niagara, Onondaga, Queens, Richmond, Rockland,
Suffolk, and Westchester.
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The consensual c-filing program was also established or continued for
various actions in several Surrogate’s Courts, the New York City Civil
Court, and the Albany and New York District of the Court of Claims.
The Administrative Order references the dates that mandatory and
consensual c-filing became effective in the above counties. The specifics on
all of the above matters, and any changes (which have been occurring with
some frequency), can be checked at:
https ://iapps.courts state.ny.us/nyscef’RulesAndLegislation?CSRT= 1054168
7203380054452.
.

For exemptions to the new rule see Uniform Rule 2025bb(e) (“Exemption
From the Requirement of Electronic Filing”).

E-Filing Expanded in Court of Claims
Effective June 24, 2013, claims for personal injury or property damage being
brought in the Court of Claims’ New York District may now be filed
electronically through the New York State Courts Electronic Filing system
(“NYSCEF”). This district comprises the five boroughs of New York City as
well as Suffolk and Nassau Counties. NYSCEF has previously been
available for filing claims and other court papers in the Court of Claims’
Albany District, which comprises Albany, Clinton, Columbia, Essex,
Franklin, Greene, Rensselaer, Saratoga, Schenectady, Ulster, Warren and
Washington Counties. More information about e-filing in the Court of
Claims is available on its website at
www.nycourts.gov/courts/nyscourtofclaims/.
***

Global custom Integrations, Inc. v. JDP Wholesale Enterprises, Inc., 40
Misc.3d 909, 968 N.Y.S.2d 852 (Sup. Ct., Westchester Co. 2013)
On December 19, 2012, plaintiff electronically filed a verified complaint and
also served a “courtesy” copy of the complaint upon defendant via first class
mail. Defendant electronically filed its answer on January 11, 2013.
Plaintiff moved for a default judgment on the ground that it electronically
served defendant with the complaint on December 19, 2012, and, therefore,
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the time to serve an answer expired 20 days later on January 7, 2013. The
court cited 22 N.Y.C.R.R. section 202.5—b(f)(2)(ii), which permits a party in
an e-filed action to “utilize other service methods permitted by the CPLR
provided that, if one of such other methods is used, proof of that service
shall be filed electronically.” The court concluded that this phrase was
intended “to not have NYSCEF usurp the provisions of the CPLR should a
litigant elect to use that method of service.”
The court ruled “that once a litigant serves papers upon an adversary
pursuant to the CPLR, all the parties actions are governed by the CPLR.”
Therefore, when service is made by first class mail, the 5 day extension to
tespond in CPI R 2103(b)(2) applied With the fre da’ extension,
defendants answer was timely.
XIII. Business Corporation Law § 304. Statutory designation of secretary of
state as agent for service of process.

When the defendant is a licensed foreign corporation, it will have designated
the secretary of state as its agent for service of process on any claim. Bus.
Corp. L. § 304. In section 95 of the July 2014 Supplement to Siegel, New
York Practice (5th ed.), we explore the issue of whether such designation
constitutes the corporation’s consent to personal jurisdiction in New York.
The issue has become an important one in light of the Supreme Court’s
decision in Daimier.
XIV. CPLR 327. Inconvenient forum.

Distinguishing Its Prior Ruling, Court of Appeals Now Permits Forum
Non Conveniens Dismissal in Absence of Motion by Party
In Mashreqbank PSC v. AhrnedHamadAl Gosaibi & Bros., 23 N.Y,3d 129
(2014), the Court concluded that even though no party formally moved to
dismiss the main action based on forum non conveniens, the Court’s prior
precedent did not bar such relief where the issue was briefed and argued at
supreme court. It should be noted, however, that in Mashreqbank a thirdparty defendant moved to dismiss the third-party action on forum non
conveniens grounds, which prompted the court to raise the issue of
dismissing the main action on such grounds. The decision is discussed in
further detail in Siegel, New York Practice § 28 (Connors ed., January 2015
Supplement).
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XV. CPLR 501. Contractual provisions fixing venue.
Second Department Enforces Forum Selection Clause in Resort’s
Rental Agreement

In Mo/mo v. Sagamore, 105 A.D.3d 922, 963 N.Y.S.2d 355 (2d Dep’t
2013), the Second Department reversed the trial court and granted the
defendant’s motion pursuant to CPLR 501 and 51 1 to change the venue of
the action from Queens County to Warren County. Upon her arrival at the
defendants’ facility, the plaintiff signed a “Rental Agreement” which
contained a provision stating that “if there is a claim or dispute that arises
out of the use of the facilities that results in legal action, all issues will be
settled by the courts of the State of New York, Warren County.” The Second
Department concluded that supreme court erred in determining that the
Rental Agreement was an unenforceable contract of adhesion and that
enforcement of the forum selection clause contained therein would be
unreasonable and unjust.
“A contractual forum selection clause is prima facie valid and enforceable
unless it is shown by the challenging party to be unreasonable, unjust, in
contravention of public policy, invalid due to fraud or overreaching, or it is
shown that a trial in the selected forum would be so gravely difficult that the
challenging party would, for all practical purposes, be deprived of its day in
court’.”
XVI. CPLR 505. Actions involving public authorities.
Actions Against the Port Authority Can Be Venued in Bronx County!

Under CPLR 505(a), “[tjhe place of a trial of an action by or against a public
authority constituted under the laws of the state shall be in the county in
which the authority has its principal office or where it has facilities involved
in the action.” But a special statute, Unconsolidated Law section 7106,
governs the venue of actions against the Port Authority, and it provides that
venue shall be laid in any county “situated wholly or partially within the port
of New York district.” In Veiez v. Port Authority ofNew York and New
Jersey, Ill A.D.3d 449, 974 N.Y.S.2d 417 (1st Dep’t 2013), the court noted
that “CPLR 505(a) limits its application to public authorities constituted
under the laws of the State of New York, and that definition does not apply
to the Port Authority, which is an entity of ‘special character created by
...
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compact between two States and approved by Congress as required by the
United States Constitution’.” Moreover, the court concluded that where “a
special statute (i.e., Uncons. Laws § 7106) is in conflict with a general act
covering the same subject matter (i.e., CPLR 505[a] ), the special statute
‘controls the case and repeals the general statute insofar as the special act
applies’.” In that the Bronx is within the Port of New York district, an action
may be brought in the Bronx despite the fact that the Port Authority’s
principal office is not situated there and regardless of whether the accident
giving rise to the action occurred there.
XVII. CPLR 1007. When third-party practice allowed.
Court of Appeals Holds That Employer Who Hires Undocumented
Alien Is Entitled to Protections of “Grave Injury” Statute

In New York Hosp. Medical Center of Queens v. 11 icrotech Contracting
(2014), the Court dismissed a
N.E.3d
‘oip., 22 N.Y.3d 501,
hospital’s action for common law and contractual indemnification and
contribution commenced against an employer who hired two undocumented
aliens to conduct demolition work at the hospital. The employees were
injured and collected on a judgment against the hospital, which then sued the
employer. The Court held that “the employees’ immigration status does not
affect the employer’s rights under Workers’ Compensation Law [section]
11.” In as much as the hospital did not allege that the employees sustained a
“grave injury” or that their claims “for contribution or indemnification
[were] based upon a provision in a written contract entered into prior to the
accident,” as is required by section 11, its action against the employer was
dismissed.
---

-—-

The decision is discussed in further detail in sections 155 of the July 2014
Supplement to Siegel, New York Practice (5th edj.
XVIII. CPLR 2004. Extensions of time generally.
Can CPLR 2004 Authorize Extension of Time Periods Not Contained in
CPLR?

In Navilius Tile, Inc. v. LC Main, LLC, 98 A.D.3d 979, 950 N.Y.S.2d 748
(2d Dep’t 2012), lv. Granted 20 N.Y.3d 854, 958 N.Y.S.2d 698, 982 N.E.2d
618, the Second Department concluded that a court may extend the time
prescribed for the duration of a lien in section 17 of the Lien Law. The court
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cited to CPLR 2004 to support its conclusion. The Navillus Tile case was
scheduled for oral argument during the CourCs October, 2013 term, but the
appeal was withdrawn.
XIX. CPLR 2106. Affirmation of truth of statement by attorney, physician,
osteopath or dentist.
CPLR 2106 Amended to Permit Person Outside United States to Submit
Affirmation

Effective January 1, 2015, CPLR 2106 was amended to add a new
subsection (b) to permit the use of an affirmation by any person who
subscribes and affirms the statement while located outside the geographic
e amendment is
boundaries of the United States and its territories.
discussed in further detail in Siegel, New York Practice § 206 (Connors ed.,
January 2014 Supplement). It is important to note that the requirements of
CPLR 2309(c) are still imposed when the oath or affirmation is made
outside New York State, but within the United States and its territories, as
was the situation in the Midfirst Bank decision, discussed under CPLR 2309,
below.
Court Declares Administrative Order 208-13, Issued by OCA
Contemporaneously with New CPLR 3012-b, To Be Invalid
The new CPLR 3012-b requires that a certificate of merit accompany a
complaint in a residential foreclosure action commenced on or after August
30, 2013. Administrative Order 208-13, issued by the Office of Court
Administration (“OCA”) contemporaneously with the new statute’s passage,
provides that if no affirmation of merit has been filed in a mortgage
foreclosure action pending on August 29, 2013, the plaintiff must either
comply with the provisions in Administrative Order 431-11 or file with the
court at the time of the filing of the request for judicial intervention a
certificate of merit containing the contents prescribed in CPLR 301 2-b(a).
The requirements contained in Administrative Order 208-13 are entirely
those of OCA and are subject to the same attacks as the affirmation rule
itself.
980 N.Y.S.2d 733
Misc.3d
In Bank of New York Mellon v. Izmiriigii,
(Sup. Ct., Suffolk County 2014) (SPR 266:3), the court declared the
requirements in Administrative Order 208-13 invalid and waived
compliance with them in a residential foreclosure action pending prior to the
---
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---,

effective date of CPLR 3012-b. The court adhered to the rationale in its prior
decisions declaring OCA’s affirmation requirements invalid. See, e.g..
Deutsche Bank Nat. Trust Co. v. Espinoza, 2013 WL 2493846 (Sup. CL,
Suffolk County 2013); LaSaile Bank, NA v. Pace, 31 Misc. 3d 627, 919
N.Y.S.2d 794 (Sup. Ct., Suffolk County 2011). Furthermore, the court
concluded that the “Legislature’s entry into the field of merit vouching by
plaintiff’s counsel in residential foreclosure cases [through the enactment of
struck the death knell to the administratively imposed
CPLR 3012-b]
affirmation requirements.”
.

.

.

XX, CPLR 2214. Motion papers; service; time,
CPLR 2214(c) Amended to Address Issue That Arose in Second
Department’s Biscone Decision

InBiscone v. JerBiueAirwavs C’oip., i03 A.D.3d 158, 957 N.Y,S,2d 361 (2d
Dep’t 2012), appeal dismissed, 20 N.Y.3d 1084, 965 N.Y.S.2d 72, 987
N.E.2d 632 (2013), addressed in greater detail in Siegel, New York Practice
§ 246 (Connors ed., July 2014 Supplement), the Second Department
concluded that a motion for reargument/renewal was properly denied on the
ground that the moving papers were insufficient because plaintiff failed to
include a complete copy of the papers submitted on the main motion, as
required by CPLR 22 14(c).
The B/scone decision has prompted an amendment to the statute, which took
effect on July 22, 2014. A new sentence was added to CPLR 22 14(c), and
states as follows:
Except when the rules of the court provide otherwise, in an e-filed
action, a party that files papers in connection with a motion need not
include copies of papers that were filed previously electronically with
the court, but may make reference to them, giving the docket numbers
on the e-filing system.
Many supreme court judges require that in all e-filed cases assigned to them,
counsel submit hard copies, also known as “working copies,” of e-filed
documents that are intended for the court’s review. See, e.g., § B, 6(a), Joint
Protocols for New York State Courts E-Fiiing: Cases Filed in Supreme
Court New York county, NYSCEF (August 1, 2014) (“Various Justices
require that, in all NYSCEF cases assigned to them, unless otherwise
directed, counsel submit working copies of c-filed documents... Generally,
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in these Parts, documents intended for judicial review must be filed with the
NYSCEF system first and the required working copy must be delivered to
the court thereafter.”).
Court of Appeals Notes That Courts Have Discretion to Consider New
Legal Arguments Contained in a Reply Brief

CPLR 2214(a) requires that a notice of motion list “the relief demanded and
the grounds therefor,” On occasion, a movant will attempt to seek relief in
reply papers that is additional to, or different from, that sought in the moving
papers. The practice is generally a sloppy one, and courts will often deny the
relief even when the moving papers contain a general prayer for “such other
and further relief’ as the court deems just and proper. See Main and
Supplementary Practice Commentaries under C22 14:5 (“General Relief
Clause”).
In Eujoy Realty Corp. v. Van Wagner Communications, LLC, 22 N.Y.3d
413, 981 N.Y.S.2d 326, 4 N.E.3d 336 (2013), defendant contended that
plaintiff’s theory of recovery under the lease in question was not pleaded in
its complaint. The Court of Appeals rejected this argument, but also went on
to note that “even if [plaintiff] had, in fact, presented a new legal argument
about the lease to Supreme Court in a reply brief, neither that court nor the
Appellate Division would have been prohibited from considering it.”
The Court distinguished those cases in which “sloppy and potentially
prejudicial motion practice” leads to a situation in which “facts are presented
for the first time in a reply affidavit ‘to which the [nonmoving party] had no
right to reply without court permission’.”
***

Third Department Permits Late Service of Plaintiffs Affidavit
Responding to Defendant’s Summary Judgment Motion

There are many decisions in which courts reject motion papers on timeliness
grounds. If papers are not served in accordance with the time periods in
CPLR 2214(b), CPLR 2214(c) does, however, permit the court to consider
them upon a showing of “good cause.”
In Wilcox v. Newark Valley Cent. School Dist., 107 A.D.3d 1127, 967
N.Y.S.2d 432 (3d Dep’t 2013), plaintiff submitted only a memorandum of
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law in response to defendants’ motion for summary judgment dismissing the
amended complaint. Defendants then submitted a reply with several
affidavits from various individuals. At oral argument of the motion, the
supreme court granted plaintiff permission to file an untimely affidavit in
opposition to the motion, while also granting defendants time to respond to
it.
The Third Department concluded that supreme court did not abuse its
discretion in permitting plaintiff to file a late affidavit “considering the
relatively short period of delay experienced by both parties and the lack of
prejudice.” See Payne v. Buffalo General Hosp., 96 A.D.3d 1628, 947
N.Y.S.2d 282 (4th Dep’t 2012) (court concluded that plaintiff offered a valid
excuse for the delay in serving expert affirmation because “the delay of only
and ‘any prejudice was alleviated when
several days was minimal
defendant[s were] permitted to submit, reply affidavit[sj in response to
plaintiffs late submission’,”).
...

.

.

The exercise of discretion here was vital to the plaintiff’s case, as the
untimely affidavit ultimately formed the basis for the court’s denial of
defendants’ motion for summary judgment. For further discussion of the
matter, see Siegel, New York Practice, § 246 (July 2013 Supp.) and the 2013
McKinney’s Supplementary Practice Commentaries to CPLR 2214,
C22 14:14 (“Non-Receipt or Late Service of Answering or Reply Papers”).
XXI. CPLR 2221. Motion affecting prior order.

Second Department Refuses to Permit Defective Affirmation to be
Cured by Motion for Renewal
The Second Department appears to take a somewhat rigid position on
renewal motions, denying them regardless of the lack of prejudice if the
party fails to provide a reasonable justification for the defects in the
documents originally submitted. The court recently confirmed this
observation in Austin v. McPherson, 111 A.D.3d 610 (2d Dep’t 2013). In
Austin, a serious injury case, the plaintiff opposed a motion for summary
judgment with an affirmation from her chiropractor. In a prior appeal, the
Second Department reversed supreme court and granted defendant’s motion
for summary judgment ruling that the chiropractor’s affirmation was
insufficient to raise a triable issue of fact as to whether plaintiff sustained a
serious injury because the chiropractor was not qualified under CPLR 2106
to submit an affirmation.
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The plaintiff then moved for leave to renew, submitting a notarized affidavit
from the chiropractor. In a subsequent appeal, the Second Department
affirmed the supreme court’s denial of the renewal motion concluding that
the plaintiff failed to provide a reasonable justification as to why the
chiropractor’s original submission was submitted as an affirmation and not
properly notarized. See CPLR 2221(e) (motions for leave to renew “shall
contain reasonable justification for the failure to present such facts on the
prior motion”).
XXII. CPLR 2309. Oaths and affirmations,
Courts Issue Conflicting Decisions Regarding Effect of Failure to
Comply with CPLR 2309(c)’s Certification Requirements

CPLR 23 09(c) requires that an oath or affirmation taken outside New York
State be accompanied by a certificate, The courts are not of one mind
regarding the effect of a failure to comply with CPLR 23 09(c). Recently, in
Matos v. Salem Truck Leasing, 105 A.D.3d 916, 963 N.Y.S.2d 366 (2d
Dep’t 2013), the Second Department concluded that the supreme court
properly considered defendant’s affidavit, submitted in opposition to a
motion for summary judgment, even though it was signed and notarized in
South Carolina and was not accompanied by the certification required by
CPLR 2309(c). Citing to CPLR 2001, the court concluded that “this defect
was not fatal, as the plaintiff was not prejudiced thereby.” In Scott v
Westmore Fuel Co., Inc., 96 A.D.3d 520, 947 N.Y.S.2d 15 (1st Dep’t 2012),
however, the court concluded that supreme court properly rejected an
expert’s affidavit “as inadmissible, given that the affidavit, which was
notarized in New Jersey, was lacking a [CPLR 23 09(c)] certificate of
conformity.”
This conflict and additional caselaw inteipreting the statute are discussed in
the Main and Supplementary Practice Commentaries to CPLR 2309,
C23 09:3 (“Certificates to Accompany Extrastate Oath”).
Second Department Clarifies Law Relating to Conformity of Out-ofState Affidavits under CPLR 2309(c)

991 N.Y.S.2d 623, 625 (2d Dep’t
In Midflrst Bank v. Agho, A.D.3d
2014), the Second Department observed “a significant upswing in the
number of appeals where the parties are contesting the admissibility of
—,
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—,

affidavits executed outside of the state, without CPLR 2309(c) certificates of
conformity.” Midfirst Bank was a residential mortgage foreclosure action in
which the defendants did not submit any opposition to the plaintiff’s motion
for summary judgment. The Second Department, in a very comprehensive
opinion, took the “occasion to clarify the law relating to the conformity of
out-of-state affidavits as required by CPLR 2309(c).” Id. at_, 991 N.Y.S.2d
at 625. The court also addressed, albeit in dicta, the consequences that arise
when an affidavit is not accompanied by a proper certificate of conformity
and whether it can be considered by the court in any event.
The court stressed that the certificate required under CPLR 2309(c),
typically referred to as a “certificate of conformity’ is separate and distinct
from a ‘certificate of authentication’,” typically referred to as a “flag.” Id. at
991 N.Y.S.2d at 628. The certificate of conformity addresses the manner
in which a foreign oath is taken and must attest that the oath was taken in
accordance with the law of either the foreign jurisdiction or New York. See
Real Property Law § 299-a (1). The certificate of authentication “attests to
the oathgiver’s authority under the foreign jurisdiction to administer oaths.”
Midfirst Bank, AD3d at 991 N.Y.S.2d at 628.
—

—‘

An affidavit will satisfy CPLR 23 09(c) if it is acknowledged by, among
others, a notary public in a foreign state. See Real Property Law § 299(1 )-(5)
The Midfirst Bank court also pointed out that, under Real Property Law
section 3 11(5), a certificate of authentication is not required when the
conveyance to be recorded in New York State is acknowledged before any
officer designated in section 299 of the Real Property Law.
Therefore, the Midfirst Bank court ruled that a “[a] combined reading of
CPLR 2309(c) and Real Property Law § 299 and 311(5) leads to the
inescapable conclusion that where, as here, a document is acknowledged by
a foreign state notary, a separate ‘certificate of authentication’ is not
required to attest to the notary’s authority to administer oaths.” Midflrst
Bank, AD3d at_, 991 N.Y.S.2d at 629. The certificate of authentication is
only “necessary when an out-of-state acknowledgment is provided by a
foreign officer other than one enumerated in Real Property Law § 299, or
when the acknowledgment is taken in foreign countries other than Canada,
or by foreign mayors or chief civil officers not under seal.” Id. at_, 991
N.Y.S.2d at 628-29.
—

Even when an oath or affirmation is taken outside the state by a notary,
CPLR 23 09(c) still requires that it be accompanied by a proper certificate of
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conformity. “In other words,” held the Midfirst Bank court, “a certificate of
conformity is required whenever an oath is acknowledged in writing outside
of New York by a non-New York notary, and the document is proffered for
use in New York litigation.” Id. at 991 N.Y.S.2d at 629. The court also
referenced Real Property Law § 309-b, entitled “Uniform forms of
certificates of acknowledgement or proof without this state,” which provides
sample language for a “certificate of an acknowledgement” and a “certificate
for a proof of execution.” See Sigel, New York Practice § 201 (“Form of
Papers”). The statute states that these certificates “may conform
substantially” to the language in the statute.
—‘

Applying the above principles of law, the Second Department ruled that
supreme court erred in concluding that the affidavit of the plaintiff’s
foreclosure litigation specialist lacked a certificate of conformity. The court
held that the “Uniform, All Purpose Certificate of Acknowledgment”
appended to the affidavit “substantially conformed with the template
requirement of Real Property Law § 309-b and constituted a certificate of
conformity.” Midfirst Bank, AD3d at_, 991 N.Y.S.2d at 628. Furthermore,
since the signature of the plaintiff’s specialist on the affidavit was submitted
in support of the summary judgment motion and was acknowledged by a
notary licensed in Oklahoma, the court ruled that no separate certificate of
authentication, or flag, was required. See Real Property Law § 299, 31 1(5).
—

In that the affidavit of plaintiff’s specialist complied with CPLR 2309(c) and
established the plaintiffs prima facie entitlement to judgment as a matter of
law on the foreclosure complaint, the Second Department reversed supreme
court and granted those branches of the plaintiffs motion which were for
summary judgment on the complaint and to appoint a referee to compute the
sums due and owing under the subject note and mortgage.
The Second Department’s decision contains dicta noting that even if the
affidavit of plaintiff’s specialist was not accompanied by a proper certificate
of conformity, this CPLR 23 09(c) defect could “be corrected nunc pro tunc.
or pursuant to CPLR 2001, which permits trial courts to disregard
mistakes, omissions, defects, or irregularities at any time during an action
where a substantial right of a party is not prejudiced.” This troublesome
issue is explored in further detail in the 2014 McKinney’ s Supplementary
Practice Commentaries to CPLR 2309, C2309:3 (“Certificates to
Accompany Extrastate Oath”).
•

.
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In Hunter Sports Shooting Grounds, Inc. v. Foley, 2014 WL 4211048,
A.D.3d , N.Y.S.2d_ (1st Dep’t 2014), issued by the Second Department
two weeks after Midjlrst Bank, the trial court denied the defendant town’s
motion for summary judgment because, among other things, its expert’s
affidavit that was made and notarized in New Jersey lacked a certificate of
conformity. The town then made a second motion for summary judgment,
but simply submitted the same documents it had submitted in support of its
original motion without rectifying the defects. The Second Department
concluded that while the town’s failure to submit a proper certificate of
conformity “was not a fatal defect that would warrant the outright denial of
its motion for summary judgment,” the supreme court “properly afforded the
[t]own an opportunity to correct the defect” In that the town failed to correct
the defect under CPLR 23 09(c), the Second Department ruled that supreme
court properly denied the towns second motion for summary judgment.
—

—

CPLR 2106 Amended to Permit Person Outside United States to Submit
Affirmation
Effective January 1, 2015, CPLR 2106 was amended to add a new
subsection (b) to permit the use of an affirmation by any person who
subscribes and affirms the statement while located outside the geographic
boundaries of the United States and its territories. The amendment is
discussed in further detail in Siegel, New York Practice § 206 (Connors ed.,
January 2014 Supplement). It is important to note that the requirements of
CPLR 23 09(c) are still imposed when the oath or affirmation is made
outside New York State, but within the United States and its territories, as
was the situation in the Midfirst Bank decision, discussed immediately
above.
XXIII. CPLR 3012-b. Certificate of merit in certain residential foreclosure
actions.

CPLR 3012-b Added to Require That Certificate of Merit Accompany
Complaint in Residential Foreclosure Actions Commenced on or after
August 30, 2013; Affirmation Rule Still Governs in Actions Commenced
Prior to That Date
Effective August 30, 2013, newly enacted CPLR 3012-b requires the filing
of a “certificate of merit” in any residential foreclosure action involving a
home loan in which the defendant is a resident of the property subject to the
foreclosure. (L2013, c.306). The statute requires a procedure akin to the
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affirmation required under the Chief Administrative Judge’s Administrative
Order 431-11 (2011), which replaced the affirmation required under
Administrative Order 548—10 (2010). These administrative orders, which
produced what came to be known in New York mortgage foreclosure circles
as the “affirmation rule,” have had a busy reign. Andrew Keshner,
Advocates Seek to Eliminate use of ‘Shadow Docket’, N.Y.U., Mar, 27,
2012 (online).
Where does this legislation leave the “affirmation rule” embodied in
Administrative Order 431-11(2011)? On August 1, 2013, almost
immediately after the Governor signed CPLR 3012-b, the Chief
Administrative Judge issued Administrative Order 208-13 (2013). This order
provides that “notwithstanding any provision in [Administrative Order 43111]to the contrary,” the provisions in the affirmation rule “shall not apply to
residential mortgage foreclosure actions commenced on or after August 30,
2013.” CPLR 3012-b will reign supreme in these actions and require the
filing of the certificate of merit with the initiatory papers at the outset of the
action.
For residential mortgage foreclosure actions commenced prior to August 30,
2013, Administrative Order 208-13 states that if no affirmation has been yet
filed, the plaintiff has two options: 1) it can comply with the provisions in
Administrative Order 431-11, or 2) it can file with the court at the time of
the filing of the request for judicial intervention a certificate of merit
containing the contents prescribed in CPLR 3012-b (a).
The new statute is discussed in detail in the 2013 McKinney’s
Supplementary Practice Commentaries to CPLR 3012-b.
XXIV. CPLR 3015. Particularity as to specific matters.
CPLR 3015(d) Is Not Applicable to a Pro Se Defendant, at Least in a
Residential Foreclosure Action
CPLR 3012-b, which applies to actions filed on or after August 30, 2013,
requires the filing and service of a “certificate of merit” with the initiatory
papers in any residential foreclosure action involving a home loan in which
the defendant is a resident of the property subject to the foreclosure. See
above. One of its provisions, CPLR 3012-b (d), creates an exception to
CPLR 30 15(d), which provides that, “[u]nless specifically denied in the
pleadings each signature on a negotiable instrument is admitted.” Pursuant to
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CPLR 3012-b (a), the provisions in CPLR 30 15(d) are “not.., applicable to a
defendant who is not represented by an attorney.” Therefore, a pro se litigant
is apparently free to enter a general denial and later maintain that any
signature appearing on a negotiable instrument is not hers.

The amendment is explored in the 2013 McKinney’s Supplementary
Practice Commentaries to CPLR 3012-b and CPLR 3015, C3015:5
(“Signatures”).
XXV. CPLR 3020, Verification,

Verified Pleading and Bill of Particulars May be Used as Affidavit on
Motion
CPLR 105(u) states that a “verified pleading’ may be utilized as an affidavit
whenever the latter is required.” In Sanchez v National R.R. Passenger
Corp., 21 N.Y.3d 890, 965 N.Y.S.2d 775, 988 N.E.2d 511(2013), the Court
of Appeals ruled that this provision permitted a verified complaint and
verified bill of particulars to be considered as affidavits in opposition to a
motion for summary judgment. The decision is discussed in further detail in
Siegel, New York Practice, § 246 (January 2013 Supp.).
In Denying Motion to Dismiss Claim, Court Concludes There Is No
“Discernible Distinction” Between Verification of Claim and Notarized
Signature on Claim

In Bermudez v. State, 44 Misc.3d 605, 989 N.Y.S.2d 794 (Ct. of Claims
2014), the court referenced CPLR 3020 and CPLR 3021 in reaching its
conclusion that there is no “discernible distinction” between a claimant
“verifying his claim and swearing to it before a notary.” Therefore, the court
denied the State’s motion to dismiss the claim for failure to comply with
section 8-b(4) of the Court of Claims Act, which provides that claims based
on unjust conviction and imprisonment “shall be verified by the claimant.”
The Bermudez decision is discussed in detail in the 2014 Supplementary
Practice Commentaries to CPLR 3020, C3020:2 (“Verification Defined”).
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XXVI. CPLR 3101. Scope of Disclosure.
Disclosure of Information on Social Networking Websites

Several courts have been reluctant to grant disclosure of information on a
party’s social networking site without some demonstration that the material
sought is relevant. See, e.g., Kregg v, Maldonado, 98 A.D.3d 1289, 951
N.Y.S.2d 301 (4th Dep’t 2012)(denying “request for access to social media
sites made without ‘a factual predicate with respect to the relevancy of the
evidence”); Abrams v. Fecile, 83 A.D.3d 527, 922 N.Y.S.2d 16 (1st Dep’t
2011) (denying defendant’s request for access to plaintiffs social networking
accounts because no showing was made that” ‘the method of discovery
sought will result in the disclosure of relevant evidence or is reasonably
calculated to lead to the discovery of information bearing on the clairns’”).
If the social networking site is private, it can be difficult or impossible to
make such a showing. See Siegel, New York Practice § 344 (5th ed. 2011)
(January 2014 Pocket Part) (discussing arguments that can be asserted to
obtain information from a private social media site).
Court Orders Disclosure of Post-Accident Photographs Posted on
Facebook After Plaintiff Deactivated Site

In Forman v. Henkin, 2014 WL 1162201 (Sup. Ct., New York County
2014), plaintiff sued for injuries sustained in a fall from defendant’s horse.
Defendant moved to compel plaintiff to provide authorizations to obtain
records of her private Facebook postings, but plaintiff had deactivated the
site after she commenced the action. The court concluded that if plaintiff
intended to introduce at trial photographs of her privately posted on
Facebook before her injury, she was required to provide all such
photographs to defendant. As for photographs plaintiff privately posted on
Facebook after her injury, the court ruled that since plaintiff failed to provide
any information on these items, she was required to provide all such
photographs to defendant “that do not show nudity or romantic encounters.”
Ethics Committee Provides Guidance to Lawyers Advising Clients
Regarding Existing and Proposed Postings on Social Networking Sites

Can lawyers representing clients advise them of the dangers of compiling
and posting information on social media sites? The dye may have been cast
before the client walks in the door, but is it too late to advise the client to
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remove the picture, film, or post, or to shut down the social networking site
entirely?
In New York County Lawyers Association Opinion Ethics Opinion 745
(2013), the ethics committee provided guidance for lawyers advising clients
with respect to existing or proposed postings on social media sites. The
opinion concludes, among other things, that a lawyer is permitted to advise a
client to use the highest level of privacy settings available on a social media
site to prevent others, such as adverse counsel, from having direct access to
the contents of the site, Furthermore, an attorney “may properly review a
client’s social media pages, and advise the client that certain materials
posted on a social media page may be used against the client for
impeachment or similar purposes.”
From an ethics standpoint, an attorney is permitted to advise a client to
remove postings from a social media site, but cannot advise the client to
destroy such information. See VOOM HD Holdings LLC v. EchoStar
Satellite L.L.C., 93 A.D.3d33, 939N.Y.S.2d321 (lstDep’t2012); 2012
Supplementary Practice Commentaries, CPLR 3126, C3l26:8A (“Sanction
for Spoliation of Evidence”). In this regard, Rule 3.4 (a) (1) of the New York
Rules of Professional Conduct provides that a lawyer “shall not suppress any
evidence that the lawyer or the client has a legal obligation to reveal or
produce.” Furthermore, under Rule 3.4 (a) (3), a lawyer may not “conceal or
knowingly fail to disclose that which the lawyer is required by law to
reveal.”
The ethics opinion also notes that “a client must answer truthftilly (subject to
the rules of privilege or other evidentiary objections) if asked whether
changes were ever made to a social media site, and the client’s lawyer must
take prompt remedial action in the case of any known material false
testimony on this subject.” See Rule 3.3(a) (3); 22 N.Y.C.R.R. Part 130
(“Costs and Sanctions”).
Virginia Lawyer Sanctioned for Disclosure Misconduct and Spoliation
of Facebook Materials
In a case that made headlines in legal circles and beyond, Allied Concrete
Co. v. Lester, 285 Va. 295, 736 S.E.2d 699 (2013), defendant requested
screen printouts of all pages from plaintiff’s Facebook page, including all
pictures, his profile, his message board, status updates, and all messages sent
or received. Plaintiffs’ attorney instructed his paralegal to inform plaintiff to
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“clean up” his Facebook page because “[w]e don’t want any blow-ups of this
stuff at trial.” One photo depicted the plaintiff, who was suing for the tragic
death of his wife, wearing a t-shirt proclaiming “I [heart] hot moms.” The
paralegal carried out the lawyer’s instruction and also informed plaintiff that
there were “some other pics that should be deleted” from his Facebook page.
Shortly thereafter, plaintiff informed the paralegal that he had deleted his
Facebook page. The next day, plaintiff’s lawyer signed and served an answer
to the discovery request, which stated “I do not have a Facebook page on the
date this is signed, April 15, 2009.” Defendant subsequently filed a motion
to compel discovery.
There were several additional instances of misconduct in the case, including
the deletion of 16 photos from plaintiff’s Facebook page and false
statements regarding the contents of the page. Plaintiff also testified falsely
at a deposition that he had never deactivated his Facebook page.
Furthermore, plaintiff’s attorney admitted that he intentionally omitted any
reference to an email directing plaintiff to clean up his Facebook page from
a privilege log. Defendant ultimately subpoenaed Facebook and hired an
expert who uncovered that photos were deleted.
The trial court sanctioned plaintiffs’ attorney in the amount of $542,000 and
plaintiff in the amount of $180,000 to cover defendant’s attorney’s fees and
costs in addressing and defending against the misconduct. The attorney was
also referred to the grievance committee and ultimately agreed to a five-year
suspension.
Court of Appeals Holds That Relevance Is Standard for Obtaining
Disclosure from a Nonparty Pursuant to CPLR 3101(a)(4)

There has been a long simmering conflict in the Appellate Division over
whether something more than mere relevance is required for disclosure from
a nonparty. We have tracked this conflict in the Main and Supplementary
Practice Commentary to CPLR 3101, C3101 :22 (“The ‘Circumstances’ Rule
of3lOl(a) (4)”). In Kapon v. Koch, 23 N.Y.3d 32 (2014), the Court of
Appeals concluded that CPLR 3101 (a)(4) “imposes no requirement that the
subpoenaing party demonstrate that it cannot obtain the requested disclosure
from any other source. Thus, so long as the disclosure sought is relevant to
the prosecution or defense of an action, it must be provided by the
nonparty.”
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The Court held that a party serving a subpoena “must first sufficiently state
the ‘circumstances or reasons’ underlying the subpoena (either on the face of
the subpoena itself or in a notice accompanying it), and the witness, in
moving to quash, must establish either that the discovery sought is ‘utterly
irrelevant’ to the action or that the ‘futility of the process to uncover
anything legitimate is inevitable or obvious.” If the witness meets this latter
burden, the party serving the subpoena “must then establish that the
discovery sought is ‘material and necessary’ to the prosecution or defense of
an action, i.e., that it is relevant.”
XXVII. CPLR 3101(d)(1)(i). Scope of Disclosure; Trial preparation; Experts.
Second Department Clarifies Its Rule On Timing of Expert Disclosure
in the Context of Summary Judgment Motions
CPLR 3101(d)(l)(i) requires that, upon a request, each party “identify each
person whom the party expects to call as an expert witness at trial..
(emphasis added). The Second Department has repeatedly, but not
consistently, refused to consider the affidavits of experts submitted on a
motion for summary judgment when the offering party has failed to provide
“timely” disclosure under CPLR 3101 (d)( 1 )(i), often resulting in the
dismissal of a party’s claims. The Second Department’s decisions in this
area have been repeatedly tracked in the Supplementary Practice
Commentaries to McKinney’s CPLR 3101, C3101 :29A (“Experts”).
.

In Rivers v. Birnbaun’i, 102 A.D.3d 26, 953 N.Y.S.2d 232 (2d Dep’t 2012)
(SPR 25 0:4), the Second Department acknowledged that some of its caselaw
has not been consistently interpreted, and clarified its rule regarding a
court’s consideration of an undisclosed expert’s affidavit. The plaintiffs in
Rivers—who were suing several defendants for medical malpractice, among
other claims—served a demand for expert disclosure pursuant to CPLR
3101 (d)( 1 )(i), two months after commencing the action. Almost a year and a
half passed without a response from the defendants. Meanwhile, plaintiffs
had provided disclosure of their trial expert and, shortly thereafter, filed a
note of issue and certificate of readiness.
Thereafter, several defendants moved for summary judgment dismissing the
complaint and any cross-claims asserted against them. The defendants’
motion papers included affidavits and affirmations from several experts who
had not been disclosed. The plaintiffs opposed the motions and argued that
under the Second Department’s caselaw, the expert affirmations should not
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be considered by the court because defendants failed to serve a response to
the CPLR 3101(d)(1)(i) demand prior to the filing of the note of issue. The
supreme court rejected the argument, considered the affirmations, and
granted summary judgment to several defendants.
The Second Department affirmed. The court held that a party’s failure to
disclose an expert pursuant to CPLR 3101(d)(1)(i) prior to the filing of a
note of issue does not, standing alone, “divest a trial court of the discretion
to consider an affirmation or affidavit submitted by that party’s experts in
the context of a timely motion for summary judgment.”
Applying Rule It Enunciated in Rivers, Second Department Concludes
That Trial Court Abused Its Discretion in Not Considering Expert
Affidavit
In LeMaire v. Kuncham, 102 A.D.3d 659, 957 N.Y,S.2d 732 (2d Dep’t
2013), defendant doctor disclosed his expert pursuant to CPLR 3101 (d)( 1 )(i)
more than one month after the note of issue was filed, and approximately
two weeks before he moved for summary judgment. Under Rivers, that did
not necessarily constitute untimely disclosure, but the court possessed the
discretion to deem it such after considering various factors. The supreme
court did not deem the disclosure untimely, and considered the expert’s
affidavit submitted in conjunction with defendant’s motion. Nonetheless,
supreme the court refused to consider the affidavit of plaintiff’s expert in
opposition to defendant’s motion due to a “failure to comply with CPLR
3101 (d)( 1 )[(i)j” and granted defendant summary judgment, dismissing the
complaint against him.
The Second Department concluded that “[t]here was no justification for
treating the parties differently, and no evidence of prejudice from the
plaintiffs’ late disclosure of their expert.” Therefore, the supreme court’s
decision not to consider the affidavit of plaintiff’s expert amounted to an
“improvident exercise of discretion.” After considering the affidavit of the
plaintiff’s expert, the court found that plaintiff had raised a triable issue of
fact and reversed the order granting summary judgment.
The Rivers and LeMaire decisions are discussed in further detail in Siegel,
New York Practice, § 348A (“Identification of Experts; Statement of
Expected Testimony”) (July 2013 Supp.) and in Connors, Timing of Expert
Disclosure in Context of Summary Judgment Motions, N.Y.L.J., May 20,
2013, at 3, col. 1.
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***

First Department Cites to Second Department’s Rivers Rule on Timing
of Expert Disclosure in the Context of Summary Judgment Motions and
Permits Substitute for Deceased Expert
The First Department appeared to be following a rule similar to that
established by the Second Department in Rivers. See Scott v Westmore Fuel
Co., Inc., 96 A.D.3d 520, 947 N.Y.S.2d 15 (1st Dep’t 2012) (trial court
“properly rejected the expert affidavit as inadmissible, given that the
affidavit, which was notarized in New Jersey, was lacking a certificate of
conformity (see CPLR 2309[c]), and that plaintiff did not disclose the expert
until the filing of his affirmation in opposition, after the note of issue and
certificate of readiness had been filed); Williams v. C & MAuto Sales Corp.,
105 A.D.3d, 962 N,Y.S.2d 131 (1st Dep’t 2013) (“Although plaintiff failed
to submit her expert’s findings during pretrial disclosure, which would
generally warrant preclusion of the expert affidavit (see Scott, 96 A.D.3d at
521, 947 N.Y.S.2d at 15), the court cured any prejudice to [defendant] by
vacating the note of issue and affording it the opportunity to conduct further
discovery on the alleged causative defect.”); Garcia v. City ofNew York, 98
A.D.3d 857, 951 N.Y.S.2d 2 (1st Dep’t 2012) (plaintifrs expert affidavit
submitted in opposition to motion for summary judgment “should not have
been considered in light of plaintiffs failure to identify the expert during
pretrial discovery as required by defendants’ demand” for expert disclosure).

In Ramsen A. v New York City Hous. Auth., 112 A.D.3d 439, 976 N.Y.S.2d
73 (1st Dep’t 2013), the First Department actually quoted from the Rivers
decision in concluding that a party serving a response to a CPLR
3101 (d)( 1 )(i) expert disclosure demand “after the filing of the note of issue
and certificate of readiness will not automatically be subject to preclusion of
its expert’s trial testimony.” Therefore, the First Department concluded that
the trial court did not improvidently exercise its discretion in denying the
defendant’s motion to exclude plaintiffs’ expert from testifying at trial even
though plaintiffs served their expert disclosure after the filing of the note of
issue. Furthermore, the court emphasized that defense counsel had the expert
disclosure approximately two months prior to the scheduled trial date,
“which is not the eve of trial.”
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Courts Continue to Hold That Expert Disclosure Under CPLR
3101(d)(1)(i) Is Not Required for a Treating Doctor, Even if That
Doctor Will Provide Expert Testimony
Several cases have reached the debatable conclusion that expert disclosure is
not required for a treating doctor, even if that doctor will provide expert
testimony. See Overeem v. Neuhoff 254 A.D.2d 398, 679 N.Y.S.2d 74 (2d
Dep’t 1998); see also Rook v. 60 Key Centre, 239 A.D.2d 926, 660 N.Y.S.2d
238 (4th Dep’t 1997) (“CPLR 3101 [d] [1] applies only to experts retained to
give opinion testimony at trial, and not to treating physicians, other medical
providers, or other fact witnesses.”); Practice Commentary C3 101:29A
(“Experts”), C (“Witnesses Subject to CPLR 3 101(d)(1)(i)’s Requirements”).
This rule led to a perverse result inAndrew v. Hurh, 34 A.D,3d 1331, 824
NYS2d 546 (4th Dep’t 2006), iv den. 8 NY3d 808, 834 N.YS.2d 89
(2007), when plaintiffs own treating physician was permitted to provide
expert testimony for the defendant without any disclosure under CPLR
3 101(d)(1)(i).
The parade in this area continues. See Hamer v. City ofNew York, 106
A.D.3d 504, 965 N.Y.S.2d 99 (1st Dep’t 2013); JingXue Jiang v. Dollar
Rent a Car, Inc., 91 A.D.3d 603, 938 N.Y.S.2d 90 (2d Dep’t 2012) (“A
treating physician may give expert opinion testimony and may do so without
prior notice pursuant to CPLR 3101(d)”). Some cases note that the rationale
for this result appears to be that notice of the treating physician’s likely
testimony is provided by the physician’s reports exchanged pursuant to
CPLR 3121 and Uniform Rule 202.17. See Hamer, 106 A.D.3d at 509, 965
N.Y.S.2d at 104; Rosati v. Brigham Park Co—Op. Apartments, SEC No.2,
Inc., 2012 WL 4748396 (Sup. Ct., Kings County 2012). Nonetheless, the
First Department has further held that a treating physician “[can] testify as to
the cause of the injuries even though he expressed no opinion as to causation
in the previously exchanged report.” Finger v. Brande, 306 A.D.2d 104,
104, 762 N.Y.S.2d 50 (1st Dept. 2003); see Hamer, 106 A.D.3d at 509, 965
N.Y.S.2d at 104.
The Third Department has held to the contrary in Norton v. Nguyen, 49
A.D.3d 927, 853 N.Y.S.2d 671 (3d Dep’t 2008), noting that “CPLR
3 101(d)(1)(i) requires disclosure of any medical professional, even a treating
physician or nurse, who is expected to give expert testimony.”
***
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Second Department Rules That Medical Examiner’s Opinion,
Contained in Autopsy Report, Was Admissible in Evidence and Not
Subject to CPLR 3101(d)(1)(i)’s Disclosure Requirement
In coakley v. Parkway Hosp., 103 A.D.3d 680, 959 N.Y.S.2d 722 (2d Dep’t
2013), the medical examiner who performed the autopsy and prepared the
autopsy report found 1500 cubic centimeters of liquid blood and clot in the
decedent’s abdominal cavity, and stated in the report that the hemorrhage
was “concentrated at the level of the hepatic flexure (comment: probable
dehiscence [loosening] of ligature).” During the trial, the trial court redacted
the statement in the medical examiner’s autopsy report that there was
“probable dehiscence of ligature.” The examiner was permitted to testify at
trial, but was precluded from mentioning her redacted comment.
The Second Department ruled that the medical examiner’s opinion relating to
the decedent’s “probable dehiscence of ligature” was improperly excluded
from evidence and was admissible. “Further, since the medical examiner
was not retained as a party’s expert witness, her opinion was not subject to
the requirements for disclosure set forth in CPLR 3 101 (d)( 1).... Rather, the
medical examiner was a nonparty witness pursuant CPLR 3101(a).”
XXVIII. CPLR 3103. Protective orders.
CPLR 3103(a) Amended to Afford Standing to “any person
whom discovery is sought” to Move for Protective Order

...

about

about whom
CPLR 3103(a) was amended in 2013 to allow “any person
discovery is sought” to move for a protective order. (L.2013, c.205)
(emphasis added). This provision has always allowed “any person from
whom discovery is sought” to so move, but problems arose where a
nonparty’s information was sought from some other third party that
possessed the information, such as a bank, accountant, or utility. See Norkin
v. Hoey, 181 A.D.2d 248, 586 N.Y.S.2d 926 (lstDep’t 1992) (notingthat
“the overwhelming weight of authority in this State holds that a bank
customer is without standing to challenge a third-party subpoena” of her
bank records). According to the legislative history, the purpose of the
amendment is not to change existing caselaw as to whether a nonparty has a
protectable interest in certain records. Rather, the new language is designed
to clarify that a nonparty whose information is contained in the records of
another has standing to challenge a subpoena served to obtain those records.
...
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The amendment to CPLR 3103(a) took effect on July 31, 2013 and applies
to all actions pending on, or commenced after, that date.
XXIX. CPLR 3104. Supervision of Disclosure.
Court Orders Plaintiff to Submit Contents of Facebook Site to Referee
for In Camera Review

In Bianco v. North Fork Bancorporation, Inc., 2012 WL 5199007 (Sup. Ct.,
N.Y. County 2012), plaintiff alleged he sustained extensive injuries that
“substantially prevented [him] from enjoying the normal fruits of activities,
Based upon the liberal discovery
social, educational and economic.
standard in CPLR 3101, plaintiff’s deposition testimony, and his broad
claims as to the impact of the accident on his life style and alleged loss of
enjoyment of life claim, the court granted defendants motion to compel the
production of plaintiffs Facebook content. The court required plaintiff to
produce his Facebook content for in camera review, to be supervised by a
special referee, in accordance with CPLR 3104. See Siegel, New York
Practice § 353 (5th ed. 2011) (“The court can assign a given judge or referee
to supervise all or part of the disclosure proceedings in a particular case,
including a judicial hearing officer. It has been held that this power should
be exercised sparingly, however, and it is.”).
.

.

.“

The court directed the assigned special referee to review the Facebook
materials in camera and to make a determination as to whether the
information is subject to disclosure in accordance with the First
Department’s decision in Patterson v. Turner Construction Co., 88 A.D.3d
617 (1st Dep’t 2011), discussed above in Section XXIV B.
Based on plaintiff’s broad claims and his deposition testimony, the court
also granted defendants’ request for the names and addresses of plaintiffs
parents and sister. Defendants argued that this information was discoverable
because plaintiff testified that these family members were allegedly
how plaintiffs’ injuries affected his financial and family life.
witnesses to

***
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Motion to Review Order Made by Referee Appointed Under CPLR
3104 Must Be Made In Court in Which Action Is Pending Within Five
Days After Order Is Made
In East End Laboratories, Inc. v. Altaire Pharmaceuticals, Inc., 100 A.D.3d
824, 955 N.Y.S.2d 348 (2d Dep’t 2012), the court dismissed defendants’
appeal from an order of a referee striking their counterclaims “[s]ince no
direct appeal lies from an order of a court attorney referee appointed to
supervise disclosure pursuant to CPLR 3104.” The Second Department also
concluded that supreme court properly denied, as untimely, the defendants’
motion pursuant to CPLR 3104(d) to vacate the referee’s order, “Pursuant to
CPLR 3104(d), a party may make a motion seeking review of a referee’s
order regarding discovery, and such motion ‘shall be, made in the court in
which the action is pending within five days after the order is made’” See
Supplementary Practice Commentaries to McKinney’s CPLR 3104, C3 104:1
(“Supervision by Judge or Referee”).
.

.

XXX. CPLR 3108. Written Questions; When Permitted [Commission or
Letters Rogatoryj
First Department Outlines Requirements for Open Commission and
Finds Movant Has Failed to Satisfy Them
CPLR 3108 states that “a commission or letters rogatory may be issued
where necessary or convenient for the taking of a deposition outside of the
state.” In MBIA Ins. Corp. v. Credit Suisse Securities (USA) LLC, 103
A.D.3d 486, 960 N.Y.S.2d 25 (1st Dep’t 2013), plaintiff, a financial
guaranty insurance provider, sued defendants for fraud and breach of
contractual representations and warranties. Defendants were the sponsor,
underwriter and servicer of a transaction in which thousands of residential
mortgage loans were consolidated into a pool and transferred to a trust
formed to issue mortgage backed securities. None of the parties served as the
originator of the underlying mortgage loan transactions or had any direct
relationship with any borrower.

Plaintiff sought a commission permitting it to serve subpoenas to obtain
nonparty, financial disclosure and testimony from the employers of 400
nonparty, out-of-state borrowers of residential mortgage loans, and sought to
serve subpoenas on out-of-state borrowers who participated in reduced
documentation loan programs. Among the documents sought via the motion
were “personal investment and bank account statements and personal
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income tax returns” from nonparty residential mortgage borrowers in every
state except New York, three United States territories and the District of
Columbia.
The First Department concluded that supreme court properly denied the
motion because plaintiff failed to make a “strong showing of necessity” and
did not demonstrate that the information was “unavailable from other
sources.” The court noted that the parties offered “conflicting interpretations
of the warranties and representations found in their insurance agreement,”
which meant that “the relevance of the requested material is, at best, still yet
to be established,” The court also concluded that “in seeking extensive
amounts of duplicative, personal and confidential financial information from
over five years ago, the discovery request constitutes an undue burden and
expense on the responding nonparties.” The First Department also concluded
that supreme court “properly denied plaintiffs motion to the extent that it
sought an open-ended commission to serve subpoenas on the employer of
each borrower,”
Plaintiff argued that various state and federal trial courts had permitted
nonparty discovery of this nature. The Appellate Division found “those cases
to be distinguishable based on differences in the parties’ governing
agreements or the defendants’ direct relationship with the borrowers as
originator of the mortgage loans.”
The First Department also concluded that denial of the motion for an openended commission was also proper “for the additional reason that plaintiff
has failed to demonstrate that a commission is ‘necessary or convenient’.”
CPLR 3108. In this regard, plaintiff failed to include “allegations that the
proposed out-of-state deponent would not cooperate with a notice of
deposition or would not voluntarily come within this State or that the
judicial imprimatur accompanying a commission will be necessary or
helpful.”
***

Court Orders Party to Request Its Experts to Voluntarily Appear at
Deposition under Threat of Prospective Open Commission to Compel
Their Appearance.

In National Union Fire Ins. Co. ofPittsburgh Pennsylvania v. Transcanada
Energy USA, Inc., 40 Misc.3d 703, 967 N.Y.S.2d 636 (Sup. Ct., N.Y.
41

County 2013), a steam turbine power generator in Ravenswood, Queens
shook violently and was shut down. A crack was discovered in the
generator’s rotor and the generator was out of service for eight months.
TransCanada sought coverage under its insurance policy, held by defendant
Factory Mutual Insurance Company (“FMIC”), among other insurance
companies.
FMIC hired Failure Analysis & Prevention, Inc. (“FAP”) and Michael Casey
to investigate how and when the crack was caused. According to FMIC,
FAP and Casey collected data and drafted a report, ultimately concluding
that the crack in the rotor started outside the policy period. Based on FAP
and Caseys report, FMIC denied coverage and litigation ensued,
The parties agreed to allow expert depositions and FM1C communicated its
intention to use FAP and Casey as experts in the litigation. Although the
dates on the scheduling order were extended several times, the parties had
agreed that all fact witness depositions must be completed several months
before expert disclosures and expert depositions. TransCanada moved
pursuant to CPLR 3108, 3111, and 3120 for an order for an open
commission to obtain documents and deposition testimony from a corporate
representative of FAP and Casey, who are both Rhode Island residents.
Defendant FMIC opposed the application.
The court observed that a “party cannot be compelled to produce a nonparty
witness, even if it hired the witness as a consultant.” See Doomes v. Best Tr.
Corp., 303 A.D.2d 322, 322—23, 755 N.Y.S2d 847, 847 (1st Dept 2003).
Furthermore, absent an agreement to depose experts, a party may only be
compelled to produce an expert to testify under “special circumstances.”
CPLR 3101 (d)( I )(iii) (“Further disclosure concerning the expected
testimony of any expert may be obtained only by court order upon a showing
of special circumstances....”). Quoting from the First Department’s MBIA
Ins. Corp. decision, discussed above, the court noted that for an open
commission to issue, the requesting party must show that “the proposed outof-state deponent would not cooperate with a notice of deposition or would
not voluntarily come within this State.” While FAP and Casey agreed to
cooperate and testify, they would only do so during the time allotted for
expert witness depositions under the parties’ stipulation.
The court concluded that TransCanada would be prejudiced if they could not
depose FAP and Casey during fact discovery because their own experts
would “be deprived of relevant facts until after they draft their expert
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This potential prejudice outweighed the need to avoid the
disclosures.
inefficiency of having the expert witnesses deposed twice. In reaching its
conclusion, the court also relied on the scheduling order, in which
Transcanada and FMIC stipulated that all fact witnesses be deposed before
the start of expert discovery.
.

..“

The court ordered FMIC to ask FAP and Casey if they would voluntarily
appear for a deposition within thirty days. If FAP and Casey will not appear
voluntarily, the court further ordered that an open commission would issue
to compel their appearance.
XXXI. CPLR 3113, Conduct of the Examination.
CPLR 3 113(c) Amended to Permit Counsel for Nonparty Deponent to
Participate in Deposition to Same Extent as Counsel for Party

The legislation was ultimately signed by the Governor on September 23,
2014 and took effect immediately, governing any action pending on that date
or commenced thereafter. The law amends CPLR 3113(c), the subdivision
relied upon by the Fourth Department in both Thompson and its
subsequent Sciai a decision, to make cleai “that a non-party deponent’s
counsel may participate in [a] deposition and make objections on behalf of
his or her client in the same manner as counsel for a party.”
The amendment is far more sweeping than the rule announced in Women in
City Govt. United v. City ofNew York, 112 F.R.D. 29, 32 (S.D.N.Y. 1986),
discussed in the McKinney’s Supplementary Practice Commentaries to
CPLR 3 113. In Women in City Govt., the court noted that counsel for a
nonparty may be present during the client’s deposition, but may not “keep
the deponent from making a statement against his interest in the absence of a
object on evidentiary
testimonial privilege and [may not]
grounds.” Id. Furthermore, the district court ruled that “[a] non-party
witness’ counsel is also not present to participate generally in the deposition
by cross-examination or otherwise.” Id.
.

.

.

The rights expressly granted to an attorney for a nonparty by the new CPLR
3113(c) are, however, tempered by the Uniform Rules for the Conduct of
Depositions, which only permit a party’s attorney to object at a deposition in
limited circumstances. See 22 N.Y.C.R.R. Part 221. These rules are
discussed in the 2006 McKinney’ s Supplementary Practice Commentaries to
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CPLR 3115. With the appeal in the Sciarra action still before the New York
Court of Appeals, we might see that Court’s first address to Part 221.
Third Department Notes That if Question Is Appropriate for Trial, It Is
Appropriate for Deposition
The method of questioning at an examination before trial follows the same
basic procedures followed at the trial itself. See CPLR 3113(c). Relying on
the this provision and caselaw interpreting it, the Third Department held in
Lieblich v. Saint Peter Hosp. of City ofAlbany, 112 A.D.3d 1202, 977
N.Y.S.2d 780 (3d Dept 2013), that a defendant doctor was required to
answer a question at a deposition regarding whether the administration of a
drug by another constituted a deviation from accepted standards of medical
care.
The Third Department noted that “a plaintiff. is entitled to call the
defendant doctor to the stand and question him [or her] both as to his [or her]
factual knowledge of the case (that is, as to his [or her] examination,
diagnosis, treatment and the like) and, if he [or she] be so qualified, as an
expert for the purpose of establishing the generally accepted medical
practice in the community.” Therefore, the same rule “also encompasses
testimony given at examinations before trial.”
.

.

Furthermore, the Lieblich court noted that while one defendant physician
may not be examined before trial about the professional quality of the
services rendered by a codefendant physician if the questions bear solely on
the alleged negligence of the codefendant and not on the practice of the
witness[,j [w]here. the opinion sought refers to the treatment rendered by
the witness, the fact that it may also refer to the services of a codefendant
does not excuse the defendant witness from [being deposed] as an expert.
.

.

In that the defendant doctor unequivocally testified that the administration of
the drug in question would have required an order from him, the questions
posed to the doctor in this regard were deemed to relate directly to his care
and treatment of decedent and, therefore, were appropriate.
An order continuing an examination before trial, or rulings in connection
with questions at the examination itself, are normally not appealable even if
reduced to an order. In reviewing the trial court’s rulings regarding the
questions posed at the deposition, the Third Department applied an
44

exception to this general rule. See Siegel, New York Practice
(Connors ed., July 2014 Supplement).
XXXII. CPLR 3116. Signing deposition; physical preparation;

§

526

copies

Where Deponent Makes Extensive Changes to Deposition Testimony,
Court Can Order Deponent to Submit to Further Questioning
In Lieblich v. Saint Peter’s Hosp. of Citi’ ofAlbanv, 112 A.D.3d 1202, 977
N.Y.S.2d 780 (3d Dep’t 2013), a nonparty witness “made significant,
substantive amendments to her examination before trial testimony,” but the
court was “satisfied that an appropriate statement of the reasons for such
changes was provided.” Nonetheless, the Third Department ruled that
up’en’e LOUIt applopilately detei’nned that the laige numbet of changes
warranted a further deposition of the witness.
XXXIII. CPLR 3119. Newly Added Provision Entitled “Uniform Interstate
Depositions and Discovery.”
Court of Appeals Issues Its First Decision Interpreting CPLR 3119
In Kapon v. Koch, 23 N.Y.3d 32 (2014), the Court of Appeals resolved a
long simmering conflict in the Appellate Division over whether something
more than mere relevance is required for disclosure from a nonparty. In
Kapon, respondent sought disclosure for a California action by serving a
subpoena on petitioners pursuant to CPLR 3119. The Court concluded that
CPLR 3 101(a)(4) “imposes no requirement that the subpoenaing party
demonstrate that it cannot obtain the requested disclosure from any other
source. Thus, so long as the disclosure sought is relevant to the prosecution
or defense of an action, it must be provided by the nonparty.”
The Court also observed that CPLR 3119(e) requires, in relevant part, that
“[ajn application to the court for a protective order or to. quash. a
subpoena issued under this section must comply with the rules or statutes of
this state and be submitted to the court in the county in which discovery is to
be conducted.” The Court noted that, under New York law, “[a]n application
to quash a subpoena should be granted [o]nly where the futility of the
process to uncover anything legitimate is inevitable or obvious or where the
information sought is ‘utterly irrelevant to any proper inquiry’.” See CPLR
2304 (“Motion to quash, fix conditions or modify”). Furthermore, “[ijt is the
.
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.

.

.

one moving to vacate the subpoena who has the burden of establishing that
the subpoena should be vacated under such circumstances.”
“Although the nonparty bears the initial burden of proof on a motion to
quash, [CPLR] 3101 (a)(4)’s notice requirement nonetheless obligates the
subpoenaing party to state, either on the face of the subpoena or in a notice
accompanying it, the circumstances or reasons such disclosure is sought or
required’.” The Court observed, however, that “the subpoenaing party’s
notice obligation was never intended by the Legislature to shift the burden of
proof on a motion to quash from a nonparty to the subpoenaing party, but,
rather, was meant to apprise a stranger to the litigation the ‘circumstances or
reasons’ why the requested disclosure was sought or required.”
XXXIV. CPLR 3120. Discovery and Production of Documents and Things for
Inspection, Testing, Copying or Photographing.
Uniform Rules Amended to Provide Guidance on “Whether a Case Is
Reasonably Likely to Include Electronic Discovery” and to Require
Counsel to Confer on Potential Issues

Section 202.12(b) of the Uniform Rules now mandates that an attorney
representing a party at a preliminary conference in a case that “is reasonably
likely to include electronic discovery” be sufficiently knowledgeable
regarding the client’s “technological systems to discuss competently all
issues relating to electronic discovery.” The provision also allows a “client
representative or outside expert” to assist the lawyer in fulfilling this
requirement.
Effective September 23, 2013, Uniform Rule 202.12(b) was amended to
require that in litigation “reasonably likely to include electronic discovery
counsel shall, prior to the preliminary conference, confer with regard to any
anticipated electronic discovery issues.” Furthennore, a new subsection (1)
was added to section 202.12(b). It contains “a non-exhaustive list of
considerations for determining whether a case is reasonably likely to include
electronic discovery,” thereby triggering the dual requirements of conferring
with opposing counsel prior to the preliminary conference and acquiring
sufficient knowledge regarding the client’s technological systems. The list
includes such considerations as whether “potentially relevant electronically
stored information (“ESI”) exist[s];” whether “any of the parties intend to
seek or rely upon ESI;” whether there are “less costly or less burdensome
alternatives to secure the necessary information without recourse to
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discovery of ESI;” whether “the cost and burden of preserving and
producing ESI [is] proportionate to the amount in controversy;” and “the
likelihood that discovery of ESI will aid in the resolution of the dispute.” 22
NYCRR 202.12(b)(l).
In an attempt to avoid the time and expense of attending a preliminary
conference, the parties can stipulate to a timetable governing disclosure
using the form stipulation and order prescribed by OCA. See 22 N.Y.C.R.R,
§ 202.12(b) (“If all parties sign the form and return it to the court before the
scheduled preliminary conference, such form shall be ‘so ordered’ by the
court, and, unless the court orders otherwise, the scheduled preliminary
conference shall be cancelled.”); see also McKinney’s Supplementary
Practice Commentaries, CPLR 3120, C3l20:2A (“Electronic Disclosure”).
Uniform Rule 202.12(c)(3) was also amended to fine tune the list of “non
exhaustive” factors that can be considered in establishing the method and
scope of any electronic discovery.
XXXV. CPLR 3121. Physical or mental examination.
Court of Appeals Interprets Uniform Rule 202.17(b) and Sets Forth
Requirements for Exchange of Medical Reports

In Hamilton v. Miller, N.Y.3d 2014 WL 2608461 (2014), plaintiffs in
two separate actions sought damages for injuries sustained from exposure to
lead-based paint. Both plaintiffs pleaded dozens of injuries caused by the
exposure, including claims for physical, neurological, psychological,
psychiatric, and developmental problems. The defendants served notices for
medical examinations of the plaintiffs under CPLR 3121(a) and requested
that plaintiffs produce, in advance of the examination, copies of any reports
of any physicians who treated or examined the plaintiffs. See 22 NYCRR
202.1 7(b)(1) (requiring that at least 20 days prior to the CPLR 3121(a)
examination, the party to be examined serve “copies of the medical reports
of those medical providers who have previously treated or examined the
party seeking recovery”).
—

—,

The Court held that Uniform Rule 202.17, entitled “Exchange of medical
reports in personal injury and wrongful death actions,” does not require a
party “to hire a medical provider to examine them and create a report solely
for purposes of the litigation[].” Relying on the language in Rule
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202.1 7(b)( 1), the Court concluded that parties “need only produce reports
from medical providers who have ‘previously treated or examined’ them.”
Furthermore, the Court observed that Uniform Rule 202.1 7(b)(l) only
requires that the medical reports “include a recital of the injuries and the
including a
conditions as to which testimony will be offered at the trial,
description of the injuries, a diagnosis, and a prognosis.” The rule does not
require ‘that medical providers causally relate the injury to the defendant’s
negligence or, in this case, the lead paint exposure.”
.

.

.

On the other hand, the Court rejected plaintiffs’ argument that a party is only
required to turn over existing medical reports. Again quoting from the rule,
the Court noted that it requires a party “to provide comprehensive reports
from their treating and examining medical providers [that]. ‘shall include a
recital of the injuries and conditions as to which testimony will be offered at
the trial’.” (quoting 22 NYCRR 202.17[b][1] ). Therefore, a party cannot
simply respond to a disclosure request by noting that “their treating or
examining medical providers have not drafted any reports within the
meaning of rule 202.17(b)(1).” If the existing medical reports do not contain
the information required by the rule, a party “must have the medical
providers draft reports setting forth that information.” If that is not
attainable, possibly because of the costs associated with such an endeavor, a
party “must seek relief from disclosure and explain why they cannot comply
with the rule.” See 22 NYCRR 202.1 7(j) (“Any party may move to compel
compliance or to be relieved from compliance with this rule or any provision
thereof’, but motions directed to the sufficiency of medical reports must be
made within 20 days of receipt of such reports.”).
XXXVI. CPLR 3122. Objection to disclosure, inspection or examination;
compliance.
Nonparty’s Motion to Quash Subpoena Denied Because of Failure to
Follow Proper Procedure
In Rubino v. 350 Madison C’o., LLC, 39 Misc.3d 450, 958 N.Y.S.2d 587
(Sup. Ct., New York County 2013), a nonparty served with a subpoena
duces tecum by a third party defendant moved under CPLR 2304 (“Motion
to quash, fix conditions or modify”) to quash the subpoena, and under CPLR
3103 for a protective order. The court denied the motion because, in its
view, the nonparty failed to follow the proper procedure for objecting to a
subpoena.
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CPLR 2304 provides that “[a] motion to quash, fix conditions or modify a
subpoena shall be made promptly in the court in which the subpoena is
returnable. Ifthesubpoenaisnotretumableinacourt,arecpiesttowithdraw
or modify the subpoena chall first be made to the person who issued it and a
motion to quash.. . may thereafter be made in the supreme court. . . .“ In
denying the motion, the Rubino court concluded that the subpoena was “not
returnable in a court,” and that no “request to withdraw” was made to the
third party defendant prior to the motion to quash.

The court relied extensively on CPLR 3122, which dovetails with CPLR
2304, and provides that “[w]ithin twenty days of service of a ... subpoena
duces tecum. . . the. . . person to whom the.. . subpoena.. . is directed, if
that ... person objects to the disclosure, inspection or examination, shall
serve a response which shall state with reasonable particularity the reasons
for each objection. If objection is made top of an item or category, the
part shall be specified. .. .“ CPLR 3 122(a). The court also quoted from the
McKinney’s Practice Commentaries to CPLR 3122, which state that “[i]f the
parties are then still at odds about their rights and obligations, it Li theparty
who servedthe. . . subpoenawhomustbringthedisputetothe court’.Id.
(emphasis supplied); see Siegel, New York Practice §362(5th ed. 2011).
CPLR 3122(b) additionally requires that one resisting a subpoena must
“provide the following information as to each such document unless the
party withholding the document states that divulgence of such information
would cause disclosure of allegedly privileged information: (1) the type of
document; (2) the general subject matter ofthe document (3) the date ofthe
document and (4) such other information as is sufficient to identify the
docunient . . .
The nonparty movant did not supply the court with a copy of a particularized
response and never alleged that such a response was served on the third
party defendant Therefore, the court denied the motion because “the correct
procedure for objecting to a subpoena duces tecum has not been complied
with.”

The court also noted that the nonparty movant filled to supply the court with
an affirmation of good fhith, as required on all motions pertaining to
discovery or a bill of particulars. See 22 NYCRR § 202.7(a) & (c); but see
Martin v. Daily News, L.P., 2010 WL 1821988 (Sup. Ct., N.Y. County
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2010) (22 NYCRR § 202.7(a) is inapplicable to a nonparty who moves to
quash a subpoena served upon him or her).
In Martin, the court cited to the rule in CPLR 2304 that requires a prior
request to withdraw or modify a subpoena where a subpoena is “not
returnable in a court,” but because the subpoena for documents at issue in
that matter were returnable in the context of a court action, the court ruled
that CPLR 2304 does not require that a request to withdraw or modify be
made prior to moving to quash. The Practice Commentaries to CPLR 2304
also note:
InBiooks Cit ov
eii )‘oik 178 Misc 2d 104, 105, 678
T
N.Y,S.2d 479, 480 (Sup.CL, N.Y. County 1998), the court
concluded that the phrase “returnable in a court” in CPLR 2304
“is not the same thing as returnable in a courthouse.” Rather, it
means that the subpoena is issued within a court action or
proceeding. The court concluded, therefore, that the motion to
quash the subpoena requiring the witness to appear for a
deposition could proceed straight away. “A request to withdraw
a subpoena before bringing a motion to quash the subpoena
only has to be made, pursuant to CPLR 2304, where the
subpoena is not issued within a court action or proceeding.” Id.
For additional discussion of the burdens on a motion to quash under CPLR
2304, see Kapon v. Koch, 23 N.Y.3d 32 (2014), discussed in the materials
under CPLR 3101, above.
XXXVII. CPLR 3 122-a. Certification of business records.
CPLR 3122-a Amended to Allow Use of Certification Procedure for
Business Records Produced by Nonparty without a Subpoena
In the main practice commentary under this section, we note that CPLR
3122-a has several limitations. In an attempt to alleviate some of the
statute’s constraints, CPLR 3 122-a(d) was added to the CPLR, and became
effective, on August 11, 2014. The subdivision authorizes the use of CPLR
3122-a’s certification procedure for “business records produced by non
parties whether or not pursuant to a subpoena so long as the custodian or
other qualified witness attests to the facts set forth in paragraphs one, two
and four” of CPLR 3122-a(a). CPLR 3122-a(d).
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Act to
Using the Uniform Interstate Depositions and
Subpoena a Nonparty’s Documents Outside New York State
Discovery

As we note in the entry above, CPLR 31 22-a(d) now authorizes the use of
CPLR 3122-a’s certification procedure for business records produced
voluntarily by nonparties without the compulsion of a subpoena. Yet, in
some instances the cooperation of a nonparty is not forthcoming and the
service of a subpoena will be necessary. That can present significant
difficulties in certain situations because, as also noted above, a CPLR 3120
subpoena duces tecum cannot be served outside the State. See Judiciary Law
§ 2-b; Siegel, New York Practice § 383 (5th ed. 2011). One option we note
for a party faced with these circumstances is to seek to obtain a nonparty’s
documents via a subpoena served in another state on the authority of a
commission issued n Ne’ yolk utidei PLR 3108 Se Piactice
Commentary CPLR 3120, C3 120:12 (“Discovery Against Nonparti
Witness.”).
If the state in which the nonparty is located has adopted the Uniform
Interstate Depositions and Discovery Act, as we have in New York, see
CPLR 3119, the party to the New York action might seek to issue a New
York subpoena duces tecum and present it in the sister state to request that a
subpoena of that state then be served on the nonparty. If a subpoena is issued
by the sister state and the records are produced by the nonparty with a
certification, those documents should ultimately be deemed to be “[b]usiness
records produced pursuant to a subpoena duces tecum under rule 3120,”
CPLR 3 122-a(a) and that can enjoy the benefits of the statute.
Recent Caselaw Addresses Objections to Certification Procedure
It must be remembered that any party may object to the offer of business
records that have been certified in accordance with the statute and one wants
to avoid providing ammunition to an adversary on this front. See CPLR
3122-a(c). InD’Andraia v. Pesce, 103 A.D.3d 770 (2d Dep’t 2013), for
example, the defendant argued that the nonparty’s CPLR 3122-a
certification was unreliable and that the supreme court should not have
permitted the introduction of the records. The Second Department, noting
that the certification comported with CPLR 31 22-a(a), concluded that”
‘[tjhe decision to allow the certified business records to be admitted without
a live testimonial witness based on a proper certification is ultimately within
the court’s discretion.’ That discretion was not improvidently exercised
here.”
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In Siemucha v Garrison, 111 A.D.3d 1398, 975 N.Y.S.2d 518 (4th Dep’t
2013), the plaintiff failed to object to the introduction of a nonparty’s
certified business records within 10 days of trial. See CPLR 31 22-a(c) (“No
later than ten days before the trial or hearing, a party upon whom such notice
is served may object to the offer of business records by certification stating
the grounds for the objection.”). The Fourth Department rejected the
defendants’ argument that the records were “automatically admissible,”
concluding that “plaintiffs failure to object within 10 days before the trial
waived any objection plaintiff had to the admissibility of the records as
did not waive any
business records (see CPLR 31 22-a [c]; 4518 [aj), but
objection to their admissibility based on other rules of evidence,” such as on
relevance grounds.
...

XXXVIII. CPLR 3123. Admissions as to matters of fact, papers, documents
and photographs.
Notice to Admit Deemed Improper Because It Required Defendant to
Admit or Deny Essentially All the Elements of Plaintiff’s Prima Fade
Proof

In MidlandFundingLLCv. Valentin, 40 Misc.3d 266, 966 N.Y,S.2d 656
(Dist. Ct., Nassau County 2013), plaintiff sued as assignee of Citibank to
recover the amount alleged to be due on a Citibank credit card allegedly
issued to plaintiff. Defendant denied having information sufficient to form a
belief regarding the issuance of the credit card, her use of the credit card, her
default in payment and the assignment of the debt from Citibank to plaintiff.
Plaintiff served a notice to admit upon defendant containing 18 specific
items including, among other things, that defendant admit she applied for
and used the credit card in issue and received the monthly billing statements,
which were true and accurate. Defendant did not respond to the notice to
admit within 20 days.
The court noted that plaintiff was not required to make a motion to preclude
relating to a notice to admit because a proper notice to admit “is self
executing.” Under CPLR 3123(a), a party who does not respond to a notice
to admit is deemed to have admitted the items therein for the purposes of the
action. See Siegel, New York Practice § 364 (5th ed. 2011).
Quoting from the Second Department’s decision in DeSilva v. Rosenberg,
236 A.D.2d 508, 654 N.Y.S.2d 30 (2nd Dept. 1997), the court emphasized
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that “[t]he purpose of a notice to admit is only to eliminate from the issues
in litigation matters which will not be in dispute at trial. It is not intended to
cover ultimate conclusions, which can only be made after a full and
complete trial. A notice to admit which goes to the heart of the matters at
issue is improper.”
The court concluded that the notice to admit was “unquestionably improper
since it requires defendant to admit or deny what amounts to all of elements
of plaintiffs prima facie proof in its cause of action for breach of contract
and account stated.” For example, item 16 of the notice to admit required
defendant to admit”. you owe plaintiff, Midland Funding LLC $4,481.64
as demonstrated in the statements.” Similarly, item 17 requested defendant
to admit that the”, billing statements are true and accurate business
records that defendant would not object to as being admitted into evidence at
trial.”
.

.

.

.

The court recognized a common problem for assignees in these types of
cases. “In order to get these records into evidence, Midland must lay the
appropriate foundation establishing the documents are business records of
A witness from an assignee
the original creditor, in this case Citibank.
such as Midland almost always lacks the requisite knowledge to lay the
proper foundation to establish the documents, the credit card agreement and
the credit card statement, are business records of the original creditor.”
.

.

.

The court suggested that if plaintiff seeks “to conduct appropriate discovery,
such as a deposition or written interrogatories, at which defendant could be
questioned regarding the issuance of the credit card, its use and her payment
and/or failure to make payment, it may do so.”

XXXIX. CPLR 3126. Penalties for Refusal to Comply with Order or to
Disclose.
Rare Moment in Which Court of Appeals Concludes That Courts Below
Abused Their Discretion in Imposing Sanctions Under CPLR 3126

It is rare indeed for the New York Court of Appeals to reverse a sanctions
award entered by supreme court under CPLR 3 126 based on a party’s failure
to comply with disclosure obligations. The nature and degree of disclosure
sanctions imposed under CPLR 3126 are vested in the broad discretion of
the trial court, and the appellate courts have frequently cautioned that they
will rarely disturb the exercise of that discretion. Yet in Merrill Lynch,
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Pierce, Fenner & Smith, Inc. v. Global Strat Inc., 22 N.Y.3d 877, 976
N.Y.S.2d 678, 999 N.E.2d 156 (2013), the Court found a clear abuse of that
discretion and vacated a $99 million default judgment because the penalty
“was not commensurate with the alleged disobedience, i.e., failure to
produce documents that [plaintiffs] claimed were in the [defendant]s’
possession.” The Court emphasized that plaintiffs originally sought a far
lesser penalty, the depositions of the individual defendants, to ascertain
whether they complied with the disclosure demands. In addition, the Court
found that the report of the referee to whom the matter was referred
contained no basis for his conclusion that the individual defendants had
willfully failed to comply with plaintiffs’ disclosure demands.
The Court remitted the matter to supreme court for ‘the imposition of an
appropriate sanction, should it determine that a sanction is warranted.”
Defendants’ Answers Are Stricken, and Default Judgment Imposed,
Where Clear and Convincing Evidence Demonstrates They Committed
Fraud on Court
In C’DR Creances S.A.S. v. C’ohen, N.Y.2d 2014 WL 1806913 (2014),
the Court affirmed an order imposing civil procedure’s version of the death
penalty: a striking of pleadings and the imposition of a default judgment as
prescribed in CPLR 3 126(3). This severe sanction was imposed on a finding,
“by clear and convincing evidence,” that defendants had engaged in conduct
that constituted a fraud on the court.
,

DR is an extreme case involving egregious conduct by several defendants
who were accused of pe1ury, witness tampering, and falsification of
documents. The defendants were convicted of tax evasion in federal court
and were sentenced to ten years in prison.
After defendants were sentenced, the plaintiff moved for an order under
CPLR 3126(3) to strike defendant& pleadings and for a default judgment
based on the fact that the defendants perpetrated a fraud on the court. The
Court of Appeals noted that in addition to the sanctions under CPLR 3126,
“a court has inherent power to address actions which are meant to undermine
the truth-seeking function of the judicial system and place in question the
integrity of the courts and our system ofjustice.” These types of actions
constitute a “[f]raud on the court” and “involve[j wilful conduct that is
deceitful and obstructionistic” and that “injects misrepresentations and false
the
information into the judicial process ‘so serious that it undermines
.

54

.

.

integrity of the proceeding’.” Relying on several federal decisions, the Court
ruled that a party seeking to strike an adverse party’s pleading based on a
claim of fraud on the court must demonstrate by clear and convincing
evidence “that the offending ‘party has acted knowingly in an attempt to
hinder the fact finder’s fair adjudication of the case and his adversary’s
defense of the action’.” The Court affirmed the order striking the answers of
those defendants and entering a default judgment against them.
While the CDR Creances Court cites to CPLR 3126, and contains a brief
discussion of the statute, the relief afforded appears to lie under the distinct
inherent power of the courts to impose appropriate sanctions in actions
involving a fraud on the court.
XL CPLR 3211(a)(1). Motion to Dismiss Based on 0 ocumentary Evidence.
Courts Continue to Deny Relief Under CPLR 3211(a)(1),
Demonstrating Subdivision’s Limitations

In IF. Morgan Securities Inc. v. Vigilant Ins. Co., 21 N.Y.3d 324, 334, 970
N.Y.S.2d 733, 738, 992 N.E.2d 1076, 1081 (2013), the Court held that “to
prevail on a motion to dismiss pursuant to CPLR 321 1(a)(1), the moving
must establish that the documentary evidence ‘conclusively refutes’
party
the plaintiffs allegations.” The Court denied defendant’s motion because an
SEC order did not “conclusively refute” plaintiff insured’s argument that a
policy exclusion did not defeat coverage.
...

XLI. CPLR 3211(a)(7). Pre-Answer Motion to Dismiss for Failure to State a
Cause of Action.
In Miglino v. Ballv Total Fitness of Greater New York, Inc., 20 N.Y.3d 342,
961 N.Y.S.2d 364, 985 N.E.2d 128 (2013), plaintiff commenced a wrongful
death action against defendants Bally’s and Bally Total Fitness after his
father died from a heart attack at one of defendant’s facilities, alleging
statutory and common law liability. The defendants served a joint answer to
the complaint and subsequently moved to dismiss pursuant to CPLR
321 1(a)(7) for failure to state a cause of action.
The Court of Appeals concluded that General Business Law section 627-a
does not create a duty running from a health club to its members to use an
Automated External Defibrillator (“AED”) required by that section to be
maintained on site. As for the common law claim, the Court observed that
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“New York courts have viewed health clubs as owing a limited duty of care
to patrons struck down by a heart attack or cardiac arrest while engaged in
athletic activities on premises.” In that defendant moved to dismiss under
CPLR 321 l(a)(7), the Court noted that it was limited “to an examination of
the pleadings to determine whether they state a cause of action. Further, we
must accept facts alleged as true and interpret them in the light most
favorable to plaintiff; and
plaintiff may not be penalized for failure to
make an evidentiary showing in support of a complaint that states a claim on
its face.” See Rovello v Orofino Realty Co., 40 NY2d 633, 635, 389
N.Y.S.2d 314, 316, 357 N.E.2d 970, 972 (1976); Siegel, New York Practice,
§ 265, 270. While defendant’s motion was supported by affidavits that
contradicted plaintiff’s claim, the Court concluded that “this matter comes to
us on a motion to dismiss, not a motion for summary judgment.” Therefore,
the Court concluded that “the case is not currently in a posture to be resolved
as a matter of law on the basis of the parties’ affidavits, and Miglino has at
least pleaded a viable cause of action at common law.”
...

XLII. CPLR 3211(e). Number, time and waiver of objections; motion to plead
over.

The affirmative defense of lack of personal jurisdiction, see CPLR
321 l(a)(8), lurks in many answers served in New York State court actions.
In the aftermath of the Supreme Court’s 2014 decision in Daimler AG v.
Bauman, 134 S. Ct. 746 (2014) (SPR 265:1), supra, we suspect that this
defense may get a dusting off by corporate defendants and be made the
subject of a CPLR 3212 summary judgment motion. In that an objection
based on basis of personal jurisdiction is not subject to the sixty-day rule in
CPLR 3211(e), it can be raised on a motion for summary judgment made
within the deadlines set in CPLR 3212(a) as long as the affirmative defense
is pleaded in the answer. See July 2014 Supplement to Siegel, New York
Practice (5th ed.), § 111.
XLIII. CPLR 3212. Motion for Summary Judgment.
Local Rules in Sixth Judicial District (and Maybe Elsewhere?) Require
Summary Judgment Motions to be Filed, Rather Than Served, within
60 Days After Filing of the Note of Issue

Courts can prescribe short time frames for making motions for summary
judgment in all sorts of places, including preliminary conference orders,
scheduling orders, individual court rules, county rules, and rules ofajudicial
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district. In McDowell & Walker, Inc. v. Micha, 113 A.D.3d 979, 979
N.Y.S.2d 420 (3d Dep’t 2014), the Third Department applied the local rules
of the Sixth Judicial District, which require that “[s]ummary judgment
motions must be flied no later than [60] days after the date when the Trial
Note of Issue is filed,” unless permission is obtained for good cause shown.
(emphasis added). Compliance with this local rule, covering Broome,
Chemung, Chenango, Cortland, Delaware, Madison, Otsego, Schuyler,
Tioga, and Tompkins Counties, can be tricky.
CPLR 32 12(a) speaks in terms of when a summary judgment motion may be
“made” and provides that the court may set a deadline for making such
motions, as long as that date is no eailiei than thirty days attei the filing of
the note of issue. Pursuant to CPLR 2211, a motion is “made” when the
motion ol mde to show cause ‘s ‘seived,’ not when g is “filed “See 243
McKinney’s Practice Commentaries to CPLR 2211, C221 1:4 (“When
Motion on Notice Deemed ‘Made”). Lawyers making motions for summary
judgment in the Sixth Judicial District must take pains to not only make, i.e.,
serve, their motions for summary judgment within 60 days from the filing of
the note of issue, but also to file them within that time frame. We suspect
that there are other local or individual rules in the state that require the
“filing” of a motion for summary judgment, rather than its mere service,
within a specific time frame. Lawyers need to watch for those too. Finally,
the filing may also be required under the terms of a stipulation. See Siegel,
New York Practice (5th ed.), § 279.
Party Moving for Partial Summary Judgment Should Consider
Requesting Order Granting Severance and Directing Entry of
Judgment
CPLR 3212(e) permits summary judgment to be granted on “one or more
causes of action, or part thereof’ and provides that the court may direct “that
the cause of action as to which summary judgment is granted shall be
severed from any remaining cause of action.” CPLR 5012, in turn, provides
that “[t]he court, having ordered a severance, may direct judgment upon a
part of a cause of action or upon one or more causes of action as to one or
more parties.” A party moving for partial summary judgment (or full
summary judgment for that matter) should consider specifically requesting
that the court grant a severance and direct entry ofjudgment on the amount
awarded. Without such direction, the clerk may not enter an interlocutory
judgment on the order. See Barrier Systems, Inc. v. A.F. C. Enterprises, Inc.,
279 A.D.2d 543, 544, 719 N.Y.S.2d 597, 598 (2d Dep’t 2001) (“In the
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absence of a court order directing the entry of judgment and severing the
remaining causes of action, the clerk was without authority to issue the
challenged judgment, and it therefore must be reversed.”); Orix Credit
Alliance, Inc. v. Grace Industries, Inc., 231 A.D.2d 502, 647 N.Y.S.2d 522
(2d Dep’t 1996); see also CPLR 50 16(c) (“Judgment upon the decision of a
court.., shall be entered by the clerk as directed therein.”).
XLIV. CPLR 3213. Motion for summary judgment in lieu of complaint.
CPLR 2001 Cannot Cure Defective Notice in CPLR 3213 Motion;
Vacatur of Default Judgment Required

In Segwav ofNew York, Inc. v. Udit Group, inc., 120 A.D.3d 789, 992
N.Y.S.2d 524 (2d Dep’t 2014), plaintiff commenced an action by motion for
summary judgment in lieu of complaint to recover on a promissory note and
two personal guarantees on the note. After defendants defaulted, a judgment
in the sum of $204,292.96 was entered. The supreme court denied
defendants’ motion to vacate the default judgment based on lack of personal
jurisdiction. See CPLR 5015(a)(4). The Second Department reversed and
dismissed the action because the CPLR 3213 notice of motion did not
provide timely notice of the motion to a defendant who was served by
substituted service pursuant to CPLR 308(2). See CPLR 320(a); 3213; see
also Beach House Condominium Ass ¶n ofKey West, Inc. v. Beatrice, 2013
WL 4873934 (Sup. Ct., Kings County 2013)(”A failure to give the
defendants the statutorily mandated time to appear and answer a motion for
summary judgment in lieu of complaint compels not only a denial of the
motion but also a dismissal of the action.”).. Furthermore, the copies of the
notice of motion served upon the defendants contained a misstatement of the
address at which the motion could be defended. See CPLR 22 14(a). “These
defects in the notice of motion, under the particular circumstances of this
case and in the context of an action commenced pursuant to CPLR 3213,
created a greater possibility of frustrating the core principles of notice to the
defendants” and, therefore, could not be corrected pursuant to CPLR 2001.
See RiffIn v. Lion Corp., 15 N.Y.3d 578 (2010) (CPLR 2001 “may be used
to cure only a ‘technical infirmity’ “in service of process).
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XLV. CPLR 3215. Default judgment.
Failure to Include Sufficient Affidavit Establishing Proof of Facts
Constituting Claim on Default Judgment Application Does Not Render
Default Judgment a Nullity
In Manhattan Telecommunications Corp. v. H & A Locksmith, Inc., 21
N.Y.3d 200, 969 N.Y.S.2d 424, 991 N.E.2d 198 (2013), the Court of
Appeals resolved an Appellate Division conflict, concluding that the failure
to include an affidavit containing the facts constituting the claim in an
application for a default judgment is not a jurisdictional defect that renders a
default judgment a nullity.

Although the application for a default judgment was defective, the Court
noted that “not every defect in a default judgment requires or permits a court
to set it aside,” While “[a] failure to submit the proof required by CPLR
321 5(f) should lead a court to deny an application for a default judgment,”
the Court held that the failure to do so is a mere error that is not
“jurisdictional” in nature. This type of error can be addressed by a motion
under CPLR 5015(a) for relief from the judgment, but “does not justifi
treating the judgment as a nullity.” See Siegel, New York Practice, § 108,
427 (discussing two-part showing required for vacating a default judgment
under CPLR 5015(a) (1)).
While not cited by the Court in its opinion, the analysis in Manhattan
Telecommunications closely parallels that of John R. Higgitt in his excellent
piece, “A Nullity or Not?--The Status ofa Default Judgment Entered Absent
Compliance with C’PLR 32]5(f,” 73 ALB. L. REV. 807 (2010). That piece
makes several additional observations that are helpful for the lawyer wading
through these waters.

XLVI. CPLR 3216. Want of Prosecution.
CPLR 3216 Amended Effective January 1, 2015 to Address Issues
Raised by Court of Appeals Cadichon Decision
In Cadichon v. Facelle, 18 N.Y.3d 230 (2011), a multi-party medical
malpractice action was dismissed by the court on its own initiative pursuant
to CPLR 3216. The court, however, failed to notify the parties of this
momentous development and they continued to slug it out for over two
months by scheduling depositions and engaging in motion practice. In a 4-3
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decision, the Court of Appeals reversed and reinstated the complaint, but it
was a close call for the plaintiff. In response to the Cadichon decision, and
the fear that similar instances might be occurring in other parts of the State,
the legislature has amended CPLR 3216 in several important respects for the
first time in 27 years.
CPLR 32 16(a) provides that the court may dismiss a party’s pleading for
neglect to prosecute on its own initiative or, more typically, upon the motion
of a party. The statute was amended to require that, in either instance, the
dismissal be “with notice to the parties,” so as to avoid a Cadichon type
administrative dismissal that might not come to the attention of the litigants.
The court’s power to dismiss an action for neglect to prosecute is
constrnned b CPLR 3216(b) Snbdix’son (2’s of that piovision has always
required that at least one year must have passed since the joinder of issue
before a motion to dismiss under CPLR 32 16(a) for neglect to prosecute can
be made. An amendment to CPLR 3216(b) now includes an additional time
frame that must pass before a motion to dismiss can be made, requiring that
“six months must have elapsed since the issuance of the preliminary’ court
conference order where such an order has been issued.” See Uniform Rule
202.12 (setting out the details for a preliminary conference).
Finally, CPLR 3216(b)(3) was amended to address the situation in which the
written demand to serve and file the note of issue is served by the court,
rather than an opposing party. When the written demand is served by the
court, as was the case in C’adichon, the statute now requires that the demand
“set forth the specific conduct constituting the neglect, which conduct shall
demonstrate a general pattern of delay in proceeding with the litigation.”
The amendments to CPLR 3216 take effect on January 1, 2015, and we
presume that they apply to all cases pending on that date. The legislation is
discussed in further detail in Siegel, New York Practice § 375 (Connors ed.,
January 2015 Supplement).
Second Department Rejects Defendant’s Laches Argument in Case
Commenced in 1992!
In some recent decisions, the Second Department suggested that the doctrine
of laches could provide a basis to dismiss an action after a lengthy delay in
prosecuting it, even though a note of issue has not been filed, there has been
no order pursuant to 22 NYCRR 202.27, and there has been no 90-day
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demand served pursuant to CPLR 3216(b). In Arroyo v. Board ofEduc. of
City ofNew York, 110 A.D.3d 17, 970 N.Y.S.2d 229 (2d Dep’t 2013) (SPR
260:3), the court expressly states that those decisions should not be followed
and rejects defendant’s laches argument in a case that was commenced in
1992 and marked off the calendar in 1996! More than 12 years later, in
October 2008, the plaintiffs moved to restore the action to the “active pre
note of issue calendar” and to schedule a preliminary conference. The
supreme court denied defendant’s cross motion to dismiss the action based
on laches because it did not have the power to dismiss the complaint in these
circumstances, and the Second Department affirmed.
XL VII. CPLR 3408. Mandatory Settlement Conference in Residential
Foreclosure Actions,
CPLR 3408 Amended to Require Plaintiff to File Proof of Service within
20 Days of Such Service to Ensure Prompt Scheduling of Mandatory
Settlement Conference

CPLR 3408 was adopted in 2008 to address the sub-prime mortgage
foreclosure crisis. It requires attendance and cooperation at a mandatory
settlement conference in certain residential foreclosure actions. An
amendment made effective February 2010 requires “[b]oth the plaintiff and
defendant [to] negotiate in good faith to reach a mutually agreeable
resolution, including a loan modification, if possible.” CPLR 3408.
Effective with actions commenced on or after August 30, 2013, CPLR
3 408(a) has been amended to now require that every plaintiff in a residential
foreclosure action “file proof of service within twenty days of such service,
however service is made... As noted in the memo of the Assembly
sponsor of the bill, “[tjhis amendment was designed to ensure participation
by the parties in the mandatory foreclose conference with the court.”
.“

In that the plaintiff normally has 120 days from filing the initiatory papers to
complete service, see CPLR 306-b, and now has twenty days to file proof of
service, the mandatory settlement conference in residential foreclosure
actions should take place within 200 days from the filing of the action. See
CPLR 3 408(a) (“court shall hold a mandatory conference within sixty days
after the date when proof of service upon such defendant is filed with the
county clerk”).
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XLVIII. CPLR 4106. Alternate Jurors.
CPLR 4106 Amended to Permit Court to Retain Alternate Jurors after
Final Submission of Case to Jury for Deliberations
The 2013 version of CPLR 4106 provides that “after final submission of the
case [for deliberationsj, the court shall discharge the alternate jurors.” In the
First Department’s 2005 decision in Gal/egos v. Elite Model Management
Corp., 28 A.D.3d 50, 807 N.Y.S.2d 44 (1st Dep’t 2005), the court held that
without the consent of all the parties, alternate jurors may not be substituted
after deliberations have begun. In addition, as also noted in Gailegos, the
Court of Appeals has held that absent consent to trial by less than six jurors,
the parties to a civil case have a constitutional right to a trial by a full six
menihe Jury S1”a, ;‘w Dick Co;p 86 N Y 2d 54 59-60 629 N Y S 2d
980, 982, 653 N.E.2d 1150, 1152 (1995).
Consent was rarely forthcoming from all parties to allow for either of these
deviations. Therefore, if a juror took ill during the deliberations, a mistrial
was often declared, resulting in a waste of time and money for the litigants,
the attorneys, and the court system.
In an attempt to address these problems, CPLR 4106 was amended to permit
the court, upon the request of a party, to allow one or more alternate jurors
(instead of a maximum of two) to be drawn and then retained after final
submission of a case to ensure their availability if needed during jury
deliberations. Under the amendment, once deliberations have begun, the
court may allow an alternate juror to participate in such deliberations, but
“only if a regular juror becomes unable to perform the duties of a juror.”
The new law takes effect on January 1, 2014 and applies to all actions
commenced on or after that date, and to all actions pending on that date in
which a jury has not yet been selected.
The amendment does not prescribe the method for selecting an alternate
juror to participate in deliberations. In Xi Yu v. New York University Medical
center, 4 Misc.3d 602, 781 N.Y.S.2d 416 (Sup. Ct., Queens County 2004),
the court held that alternate jurors must be chosen at random, rather than
being chosen sequentially. Subsequently, in Rivera v. New York City Transit
Authority, 92 A.D.3d 516, 938 N.Y.S.2d 535 (1st Dep’t 2012), the First
Department ruled that “[tjhe trial court’s procedure of randomly drawing an
alternate juror to substitute for a discharged juror, rather than substituting an
alternate juror sequentially according to the designation of alternate jurors,
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was permissible.” This leaves open the question of whether selecting
alternate jurors sequentially is “permissible.”
XLIX. CPLR 4404. Post-trial motion for judgment and new trial.
Court of Appeals Reviews Options for Parties Challenging an Additur
or Remittitur

In Oakes v. Pate!, 20 N.Y.3d 633, 965 N.Y.S.2d 752, 988 N.E.2d 488
(2013), a medical malpractice action, the jury awarded plaintiffs damages
totaling approximately $5.1 million. The trial court granted, in part,
plaintiffs motion to set aside the verdict as inadequate and ordered a new
trial on various items of damages unless defendants agreed to increase those
amounts to a total of$17A million. Defendants rejected this additur and the
court conducted a second trial on damages at which the jury awarded
approximately $16.7 million.
The Court of Appeals held that defendants were not required to expressly
specify an amount that they considered reasonable to preserve their claim
that the additur was excessive. The defendants adequately preserved their
argument in opposing plaintiffs’ motion for a new trial by asserting that the
first jury’s award was reasonable and “that an additur in any amount would
be inappropriate.”
Preservation of a claim of excessive additur or insufficient remittitur is,
however, only one aspect of the problem. The Court also ruled that “a party
that wants to challenge the amount of an additur or remittitur on appeal must
do so before a new trial takes place.” This is due to the fact that “[t]he chief
benefit of the devices known as additur and remittitur is that, when they are
accepted, they spare the parties and the court the burden and expense of a
second trial.” Allowing appellate review of an additur or rernittitur after the
second trial not only “destroys that benefit,” but also affords “the party
opposing the additur or remittitur an unjustified tactical advantage: if
successftil on appeal, that party can choose whether to accept the new
amount of the additur or remittitur, already knowing what the second jury
has awarded.”
If a party will not accept an additur or remittitur and desires to appeal, it may
need to seek a stay from the trial or appellate court before the second trial is
conducted. See CPLR 5519; Siegel, New York Practice, § 530. If a stay is
not granted and appellate review cannot be had before the second trial, the
63

Oakes Court observes that “the party’s remedy is to reject the proffered
stipulation and retry the case.” This was the precise remedy that defendants
pursued in Oakes and the Court held that “[t]hey are not entitled to another
remedy because they are displeased with the result.”
L. CPLR 5015. Relief from judgment or order.
Court of Appeals Concludes that Its Subsequent Decision in Action
Jointly Tried with Another Can Provide Grounds for Motion Under
CPLR 5015(a)(5) in Other Action, Whose Judgment Was Final
Plaintiff Linda Nash entered a $4.4 million judgment against the defendant
Port Authority of New York and New Jersey after successfully prosecuting
her lawsuit for injuries sustained during the first World Trade Center
bombing in 1993. The liability phase of her case was jointly tried with other
plaintiffs, and was then followed by a separate trial on damages. The
judgment in her action became final when the Port Authority did not appeal
a final order of the appellate division to the Court of Appeals.
Although the victory seemed complete, a second tragedy of sorts befell Ms.
Nash in the form of a subsequent decision from the Court of Appeals in an
action commenced by Antonio Ruiz, who was also injured in the bombing
and whose action was jointly tried with Ms. Nash during the liability phase.
Mr. Ruiz’s action remained in the appellate pipeline and, approximately two
months after Ms. Nash’s decision had become final, the Court of Appeals
ultimately dismissed it, concluding that the governmental immunity doctrine
insulated the Port Authority from tortious liability for injuries sustained in
the 1993 World Trade Center bombing. Matter of World Trade Ctr.
(2011).
Bombing Litig., 17 N.Y.3d 428,
Four days after the Court of Appeals’ decision in Mr. Ruiz’s action, the Port
Authority moved to vacate Ms. Nash’s judgment pursuant to CPLR
5015(a)(5) and supreme court’s “inherent powers.” A divided First
Department panel affirmed the supreme court, with the majority holding that
granting the vacatur of Ms. Nash’s hefty judgment was not an abuse of
discretion in light of the Court of Appeals subsequent decision in Mr. Ruiz’s
action.
In Nash v. Port Authority ofNew York and New Jersey, 22 N.Y.3d 220, 980
N.Y.S.2d 880, 3 N.E.3d 1128 (2013), the court agreed with Ms. Nash’s
contention that “her judgment had, in fact, become final when the Port
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Authority failed to appeal within the requisite time period,” but nonetheless
concluded that CPLR 5015(a)(5) could provide a pathway to its vacatur. In
language that may limit the applicability of its holding in future cases, the
Court ruled that “[CPLR] 5015(a)(5) applies in a case like this one where a
joint trial on liability results in a single order entered in two cases, and
where, after a separate trial on damages in one of the cases, that order is
reversed on appeal.”
The majority still reversed, however, because it appeared that the courts
below believed that they were “require[dJ” to vacate Ms. Nash’s judgment
after the Court’s decision holding that the governmental immunity doctrine
insulated the Port Authority from liability in Mr. Ruiz’s action. The Court
emphasized that the introductory language in CPLR 5015(a), which provides
that a court “may relieve” a pa1y from a judgment or order “upon such
terms as may be just,” “makes clear that the motion court’s determination to
vacate a judgment is a discretionary one.” (Query whether there is discretion
to deny a motion to vacate under CPLR 501 5(a)(4) where there is a defect in
personal or subject matter jurisdiction? See § 427, note 2.). The Court of
Appeals remitted the matter to supreme court to allow it to conduct an
analysis of the pertinent facts and exercise its discretion on the motion to
vacate.
The decision is discussed in further detail in section 431 of the July 20 14
Supplement to Siegel, New York Practice (5th ed.).
LI. CPLR 5201. Debt or property subject to enforcement; proper garnishee.
Respondent’s Oral, At-Will, Prepayment Agreement with Judgment
Debtor Does Not Constitute Debt or Property Subject to CPLR 5222(b)
Restraining Notice

CPLR 520 1(a) and (b) set forth the debts and property against which a
money judgment can be enforced. In Verizon New England, Inc. v.
Transcom Enhanced Services, Inc., 21 N.Y.3d 66, 967 N.Y.S.2d 883, 990
N.E.2d 121(2013), petitioner commenced a turnover proceeding contending
that respondent’s oral, at-will, prepayment service agreement with the
judgment debtor constituted a debt or property interest subject to a CPLR
5222(b) restraining notice. Pursuant to the agreement, respondent agreed to
pay the judgment debtor in advance for various services it opted to receive in
the future. The Court ruled that because the affirmed findings of fact of the
courts below established that respondent prepaid for the services it received
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from the debtor, “there was no debt past due or yet to become due under the
definition of CPLR 5201(a).”
Next, the court considered whether, under CPLR 5201(b), the oral
agreement was an attachable property interest subject to restraint under
CPLR 5 222(b). The Court reviewed its holding in ABKCO Indus. v. Apple
Films, 39 N.Y.2d 670, 385 N.Y.S.2d 511, 350 N.E.2d 899 (1976), wherein it
held that a contractual agreement could constitute contingent property
interests subject to enforcement under CPLR 5201(b) and attachment under
CPLR Article 62. See Siegel, New York Practice, § 489, The Court
distinguished ABKCO, however, because the licensing agreement in that
case “set forth an obligation to pay the debtor, which constituted the
‘principal feature of economic significance’ of the agreement.” By contrast,
the at-will, oral agreement in Verizon New England that was in place at the
moment the restraining notice was served contained no obligation on the part
of respondent to continue using the judgment debtor’s services. Quoting
from ABKCO, the Court held that “there was no debt, and no obligation
‘certain to become due’.”
LII. CPLR 5225. Payment or delivery of property of judgment debtor.
Court of Appeals Holds That Bank with New York Presence Cannot be
Compelled to Deliver Judgment Debtor’s Property Held by Its Foreign
Subsidiary
If the garnishee owes the judgment debtor a debt, the garnishee’s physical
presence in New York fixes New York as the situs of the debt. In Koehier v.
BankofBermuda Ltd., 12N.Y.3d 533, 883 N.Y.S.2d 763, 911 N.E.2d 825
(2009), the Court of Appeals held that a Bermuda bank with a New York
branch could be treated as a garnishee with a New York presence, enabling a
New York court to direct the garnishee to deliver certain stock certificates
on deposit with it in Bermuda to a petitioner who brought a CPLR 5225(b)
proceeding in New York.
What if the debtor’s property is not held by a bank with a New York branch,
but by a New York bank’s foreign subsidiary? In Commonwealth of
Northern Mariana Islands v. Canadian Imperial Bank of Commerce, 21
N.Y.3d 55, 967 N.Y.S.2d 876, 990 N.E.2d 114 (2013), the Court of Appeals
held “that for a court to issue a postjudgment turnover order pursuant to
CPLR 5225(b) against a banking entity, that entity itself must have actual,
not merely constructive, possession or custody of the assets sought.” In
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short, the mere fact that a New York bank’s subsidiary might have
possession or custody ofajudgment debtor’s assets is not sufficient to
compel the bank to produce those assets in New York.
LIII. CPLR Article 53. Recognition of Foreign Country Money Judgments.
Court of Appeals Grants Recognition to Default Judgment Entered in
England

CPLR 5304 describes in some detail the foreign money judgments that need
not be recognized in New York. For example, CPLR 5304(a)(2) generally
provides that a foreign judgment will not be enforced in New York “if the
foreign court did not have personal jurisdiction over the defendant” An
exception to this broad rule is recognized in CPLR 5305(3), which states that
a “foreign country judgment shall not be refused recognition for lack of
personal jurisdiction if .the defendant prior to the commencement of the
proceedings had agreed to submit to the jurisdiction of the foreign court with
respect to the subject matter involved.”
.

2014 WL
N.E.3d
In Landauer Ltd. v. Joe Monani Fish Co., Inc.,
696452 (2014), the Court concluded that recognition of a foreign judgment
“is not repugnant to our notion of fairness if defendant was a party to a
contract in which the parties agreed that disputes would be resolved in the
courts of a foreign jurisdiction and defendant was aware of the ongoing
litigation in that jurisdiction but neglected to appear and defend.” The
Landauer Court reiterated that in these circumstances, “so long as the
exercise ofjurisdiction by the foreign court does not offend due process, the
judgment should be enforced without ‘microscopic analysis’ of the
underlying proceedings.”
---

----,

These recognition standards were easily met in Landauer, where the
contracts between the parties contained a provision giving the English courts
exclusive jurisdiction over any disputes arising from the transactions.
Furthermore, the record established that, through its counsel, defendant had
ample notice of the lawsuit before the default judgment was entered in
England. Therefore, the Court of Appeals granted plaintiff’s CPLR 3213
motion for summary judgment in lieu of complaint to afford recognition to
the English judgment in New York despite defendant’s contention that it had
not been properly served in England.
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The decision is discussed in further detail in section 472 of the July 2014
Supplement to Siegel, New York Practice (5th ed.).
LIV. CPLR 5404. Stay (Enforcements of Judgments Entitled to Full Faith and
Credit).
Court Discusses Stay of Enforcement of Sister State Judgment in New
York Under CPLR 5404
CPLR 5404 allows for a stay of enforcement ofajudgment entitled to full
faith and credit in certain circumstances, In Evoy v. Amandio, 34 Misc. 3d
410, 932 N.Y.S.2d 874 (Sup. Ct., N.Y. County 2011), plaintiff obtained two
Illinois judgments totaling over $500,000 for, among other things, past due
child support. She filed the judgments in the New York County Clerk’s
Office, and commenced a proceeding to enforce them and to restrain
defendant’s New York accounts. The defendant cross-moved for a stay of
the proceeding until the appeals of the Illinois judgments were finally
determined.

The Evoy court concluded that a stay of enforcement of the judgment under
CPLR 5404(a) can only be awarded where security is actually posted in the
foreign state to effectuate a stay of enforcement there, and not simply in a
situation in which an appeal is taken in a foreign state that does not require
the posting of security.
CPLR 5 404(b) affords “the court the discretion to stay enforcement of a
foreign judgment in New York based on ‘any ground upon which
enforcement of a judgment of the supreme court of this state would be
stayed. upon requiring the same security for satisfaction of the judgment
which is required in this state.” The court refused to exercise that discretion
here because “defendant’s dilatory tactics and general bad faith identified by
the Illinois court d[id] not waffant [it,]” especially because defendant failed
to seek an available stay of enforcement from that court. Nonetheless, the
court awarded a limited stay of the enforcement proceedings for thirty days
to permit defendant to file the necessary security in Illinois or otherwise
petition that court for a stay. See Siegel, New York Practice, § 435
(“Registration of Full Faith and Credit Judgment”) (July 2013 Supp.).
.

.
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LV. CPLR 5501. Scope of review (on an Appeal from a Final Judgment).
Court of Appeals Adopts Generous View of Orders That “Necessarily
Affect” the Final Judgment Under CPLR 5501(a)(1)
CPLR 550 l(a)(1) provides, in pertinent part, that an appeal from a final
judgment brings up for review “any non-final judgment or order which
necessarily affects the final judgment....” In Siegmund Strauss, Inc. v. East
149th Realty coip., 20 N.Y.3d 37, 956 N.Y.S.2d 435, 980 N.E.2d 483
(2012), plaintiff commenced an action seeking a declaration that it was
entitled to sole possession of property it leased to operate its wholesale
business. The defendants counterclaimed against plaintiff and commenced a
third-party action against plaintiff’s principals asserting various tort claims.
The court granted plaintiff’s motion to dismiss the counterclaims and third
party action for failure to state a cause of action. Defendants did not appeal
this interlocutory order.
After the filing of the note of issue, defendants moved for leave to amend
their answer, counterclaims, and cross-claims, and to file a third-party
complaint to assert various claims, this time grounded in breach of contract.
The supreme court denied the motion as untimely. The defendants appealed
this second interlocutory order to the appellate division, but did not perfect
the appeal.
After a bench trial, the court declared plaintiff to be the lawful tenant of the
premises and a final judgment was entered. The defendants appealed from
the final judgment, and also sought review of the two prior interlocutory
orders. The First Department affirmed the judgment, and held that the appeal
from the judgment did not bring up for review the prior interlocutory orders
under CPLR 550 1(a)(1). In sum, the court noted that while reversal of the
interlocutory orders would have permitted the claims against plaintiff and its
principals to go forward, it would not have affected the judgment awarding
plaintiff possession of the real property.
The Court of Appeals reversed. It concluded that to meet CPLR 5501(a)(l)’s
“necessarily affects” standard, defendants were not required to show that
reinstatement of their counterclaims and third party action would completely
overturn the judgment declaring plaintiff to be entitled to possession of the
premises. Rather, it was sufficient to demonstrate that supreme court’s
dismissal of the counterclaims and third-party action “necessarily removed
that legal issue from the case (i.e., there was no further opportunity during
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the litigation to raise the question decided by the prior non-final order).
See Paul v. Cooper, 100 A.D.3d 1550, 954 N.Y.S.2d 799 (4th Dep’t 2012)
(applying Siegmund Strauss, court holds that prior nonfinal order relieving
plaintiffs counsel did not “necessarily affect” final judgment and could not
be reviewed on appeal from final judgment).
.

.“

Defendants’ persistent efforts reaped rewards. On remand, the First
Department reinstated the counterclaims and third party action. Siegmund
Strauss, 104 A.D.3d 401, 960 N.Y.S.2d 404 (1st Dep’t 2013). See Siegel,
New York Practice, § 530 (“Scope of Review from Final Judgment”) (July
2013 Supp.).
Once Again, Court of Appeals Offers Generous View of Orders That
“Necessarily Affect” the Final Judgment Under CPLR 5501(a)(1)
In the entry above, we discuss the Court of Appeals 2012 decision in
Siegmund Strauss, which adopted a generous view of whether an order
“necessarily affects” a final judgment under CPLR 5501(a)(l). The Court
returned to the subject once again, less than six months later, in Oakes v.
Pate!, 20 N.Y.3d 633, 965 N.Y.S.2d 752, 988 N.E.2d 488 (2013).
In the Oakes decision, one of several defendants in a medical malpractice
action moved to amend its answer to assert a defense of release. The motion,
which was made between the first and second trials in the matter, was
denied. Defendants sought to review that order on the appeal from the final
judgment in the second trial pursuant to CPLR 550 1(a)(1), contending that it
“necessarily affects the final judgment.”
The Court confessed that its decisions interpreting CPLR 550 l(a)(i) “may
not all be consistent” and acknowledged that “application of the ‘necessarily
affects’ rule to orders granting or denying motions to amend pleadings has
been particularly vexing.” After reviewing some of its conflicting decisions
in this area, the Court ultimately concluded that it could no longer “adhere to
the rule that the grant or denial of a motion to amend is always unreviewable
on appeal from a final judgment.” Therefore, it overruled some of its prior
decisions holding to the contrary.
The Court held that “[t]here will be times, of which this is one” when an
order granting or denying a motion to amend “necessarily affects’ the final
judgment under any common sense understanding of those words.” In
Oakes, defendant’s motion to amend its answer to add the defense of release,
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“if granted, would have added a new defense to the case—one that
defendants argue, with at least colorable justification, would have
significantly changed the case’s result.” As in Siegmund Strauss, the Court
once again set forth a generous interpretation of CPLR 5501 (a)( 1), holding
that “when an order granting or denying a motion to amend relates to a
proposed new pleading that contains a new cause of action or defense—the
order necessarily affects the final judgment.”
The Court then reviewed the order, but concluded that the denial of the
motion to amend was within the sound discretion of the trial court.
Failure to Appeal from Final Judgment Forecloses Review of Prior
Nonfinal Order from which Appeal was Taken

In Smith v, Town of Colonie, 100 A,D,3d 1132, 952 N,Y.S.2d 923 (3d Dep’t
2012), plaintiff did not file a notice of appeal from the final judgment, but
appealed only from a nonfinal order partially granting defendant’s motion for
summary judgment and limiting plaintiff’s failure to warn claim. The court
dismissed the appeal, noting that plaintiffs right to appeal from the nonfinal
order terminated upon the entry of the final judgment after trial. While the
interlocutory order necessarily affected the final judgment, and would have
been reviewable on appeal from the final judgment under Siegmund Strauss
“inasmuch as it removed legal issues from the case,” the failure to appeal
from the final judgment prevented the court from reviewing it.
LVI. Res Judicata for Administrative and Arbitral Decisions
Court of Appeals Declines to Grant Collateral Estoppel Effect to
Determination from Workers’ Compensation Proceeding in Personal
Injury Action

Principles of res judicata can append to certain quasi-judicial decisions. A
helpful discussion of the subject is contained in Auqui v. Seven Thirty One
Ltd. Partnersht, 22 N.Y.3d 246, 980 N.Y.S.2d 345, 3 N.E.3d 682 (2013),
where the Court held that
[q]uasi-judicial determinations of administrative agencies are entitled to
collateral estoppel effect where the issue a party seeks to preclude in a
subsequent civil action is identical to a material issue that was necessarily
decided by the administrative tribunal and where there was a full and fair
opportunity to litigate before the tribunal.
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That test was not satisfied in Auqui, because the defendant failed to establish
that the determination of the Workers’ Compensation Board that plaintiff had
no further causally-related disability and no further need for treatment was
sufficiently identical to the issues in plaintiff’s personal injury action. In
reaching its conclusion that collateral estoppel should not be applied, the
Court stressed that in a proceeding under the Workers’ Compensation Law,
the focus “is on a claimant’s ability to perform the duties of his or her
employment.” By contrast, a negligence action seeking recovery for personal
injuries is concerned with “the larger question of the impact of the injury
over the course of plaintiffs lifetime.”
The decision is discussed in further detail in section 456 of the July 2014
Supplement to Siegel, New York Practice (5th ed.).
LVII. CPLR 8001. Attendance Fees for a Subpoena.
Payment Voluntarily Made to a Fact Witness, Far in Excess of That
Required Under CPLR 8001, May Warrant a Specific Jury Instruction
Regarding Potential Bias

In Caidwell v. Cablevision Systems Corp., 20 N.Y.3d 365, 960 N.Y.S.2d
711, 984 N.E.2d 909 (2013), an orthopedic surgeon was subpoenaed to
testify as a fact witness at trial. He testified in regard to the notes he
recorded when he evaluated plaintiff in an emergency room, which indicated
that plaintiff informed him that she tripped over a dog rather than
defendant’s trench. The surgeon’s testimony consisted merely of his
verification that he made the entry into the emergency room record, and he
provided no professional opinion.
During cross-examination, the doctor admitted that he was compensated by
defendant for his lost time in the sum of $10,000. The Court of Appeals
noted that, like the Second Department, it was “troubled by what appears to
be a substantial payment to a fact witness in exchange for minimal
testimony.” Nonetheless, it affirmed the order of the appellate division,
which held that the substantial payment made by the defendant to the doctor
did not require exclusion of the witness’s testimony. The large payment did,
however, mandate that the jury be charged regarding the suspect credibility
of factual testimony from a witness who is paid so handsomely.
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Judicial decisions and Rule 3.4(b)(1) of the New York Rules of Professional
Conduct mandate that any compensation made to a fact witness be
“reasonable” in relation to “the loss of time in attending, testifying,
preparing to testify or otherwise assisting counsel.” Furthermore, a lawyer
cannot “pay, offer to pay or acquiesce in the payment of compensation to a
witness contingent upon the content of the witness’s testimony or the
outcome of the matter.” Rule 3.4(b). The Court held that this latter
prohibition was not at issue in Caidwell because “[tjhe doctor’s testimony
was limited to what he had written on his consultation note less than 12
hours after the accident and well before plaintiff commenced litigation”
Nonetheless, the Court agreed with the trial court’s conclusion that “the fee
payment was fertile ground for cross.examination and comment during
surnmation” In addition, the Court held that because defendant did not even
attempt to justify such a large payment for one hour of testimony, the jury
should have been also charged to assess whether the compensation was
disproportionately more than what was reasonable for the loss of the
doctor’s time from work and, if so, whether it had the effect of influencing
the witness’s testimony. See PJI 1:90.4 (“Compensation of Fact Witnesses”).
The failure to give a more specific jury charge in this case constituted
harmless error because there was no arguable claim that the doctor
fabricated the contents of his records.
The aidwell decision is discussed in further detail in Siegel, New York
Practice, § 382 (“Subpoenas; Issuance”) (July 2013 Supp.).
***

Court Applies Principles in Caidwel! to Memorandum of Understanding
Between Plaintiff and One of Several Defendants Resolving Claims in
the Action Between Those Parties
In Tricham Housing Associates, L.P., v. Panitz, 2013 WL 3775617 (Sup.
Ct., New York County 2013), defendants moved to dismiss plaintiffs
complaint and for Part 130 sanctions against plaintiff and its attorneys
alleging that plaintiffs attorneys violated Rule 3.4 (b) of the New York
Rules of Professional Conduct, which prohibits a lawyer to “pay, offer to
pay or acquiesce in the payment of compensation to a witness contingent
upon the content of the witness’s testimony or the outcome of the matter.”
The basis for the motion was a “Memorandum of Understanding” (MOU)
between the plaintiff and a settling defendant (“S”), which resolved the
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claims asserted in the action as between those parties. The MOU provided,
among other things, that in the event that the nonsettling defendants
recovered no sums on their counterclaims against plaintiff, plaintiff would
reimburse S for legal costs, fees, and expenses incurred in connection with
the action, “not to exceed $10,000.00.”
S nonetheless remained a party to the action with cross-claims against the
other defendants. As part of the MOU, S assigned to plaintiff his crossclaims against these defendants.
The nonsettling defendants argued that the MOU, which was signed S,
plaintiff and plaintiffs counsel, violated Rule 3.4 (b) because it allegedly
compensated 5, “a likely witness in this action who was deposed a week
after the execution of the MOU, based upon the outcome of the litigation of
the rnovant& counterclaims against plaintiff.”

The court noted that:
the terms of the MOU as well as the deposition testimony of [S]
demonstrate that in settlement of the claims between them plaintiff
and [S] agreed to a payment to {S] contingent upon the outcome of the
counterclaims. Were [5] merely an uninterested witness the MOU
would violate public policy as the payment of his legal fees is
contingent upon the outcome of the litigation between plaintiffs and
movant.
In this instance, however, where S was a party to the action, the court
concluded that the MOU did not violate either Rule 3.4 (b) or public policy.
The Tricharn Housing court concluded that the Court of Appeals’ decision in
Caidwell:
recognized the inapplicability of the rule to a party who testifies as
parties by definition have an interest in the litigation and stand to
benefit from a successful conclusion in their favor. When a party to
the litigation testifies the factfinder presumptively understands and
views the testimony through the prism of the party’s apparent self
interest. If the law were to bar party testimony because a party stands
to benefit only from a successful outcome to the litigation in its favor
then parties would never be permitted to testify in support of their
own case.
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The court also discussed the Court of Appeals’ decision in In re Eighth
Judicial District Asbestos Litigation, 8 N.Y.3d 717, 840 N.Y.S.2d 546, 872
N.E.2d 232 (2007), which held that “whenever a plaintiff and a defendant
enter into a high-low agreement in a multi-defendant action which requires
the agreeing defendant to remain a party to the litigation, the parties must
disclose the existence of that agreement and its terms to the court and the
nonagreeing defendant(s).”
The Eighth Judicial District Court also recognized that “it is not uncommon
for a plaintiff to have a financial incentive to maximize the liability of one
particular defendant in a multi-defendant action.” The Tricham Housing
court noted that “that fact alone did not overcome the strong public policy
favoring settlement,” Based on its reading of Eighth Judicial District, the
Tricham Housing concluded that:
The MOU constitutes a settlement agreement and therefore is favored.
As the signatories to that agreement are parties to this action there is
no ethical bar to the contingency clause at issue here. Nor have the
movants demonstrated how [Si’s testimony would be influenced in a
manner contrary to his current adversarial position by the terms of the
agreement.
Furthermore, the agreement “was properly disclosed and whether and what
effect its possible introduction at trial may have is not decided herein as that
issue is not yet ripe for determination.”
Based on the above, the court denied the motion in its entirety. The First
Department subsequently vacated the MOU between plaintiff and S, finding
it “void and unenforceable as against public policy.” Tricharn Housing
Associates, L.P. v. Klein, 113 A.D.3d 432, 978 N.Y.S.2d 162 (1st Dep’t
2014). The court unanimously concluded that if the MOU were to stand,
“with the payment of [S]’s legal fees conditioned on the failure of his former
co-defendants’ claims, [it would] create[] an incentive for [S] to falsify his
testimony, an incentive that has long been disfavored.”
NYSBA Ethics Committee Opines That Lawyer May Ethically Purchase
Evidence from a Third Party

In New York State Bar Association (“NYSBA”) Opinion 997 (2014), the
evidence at issue was a surveillance tape recorded by a storeowner, which
apparently showed that the defendant’s actions caused the accident at issue.
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Under the CPLR, the plaintiffs lawyer could, of course, serve a subpoena
requesting production of the tape. See CPLR 3101(i), CPLR 3120(1 )(i). Yet,
as was apparently the case in C’aldwell, there are times when a lawyer would
rather secure the willing cooperation of the nonparty in lieu of seeking to
compel the attendance of a witness or the production of materials with the
force of a subpoena.

The NYSBA Ethics Committee observed that New York’s Rules of
Professional Conduct are silent as to whether a lawyer may make a payment
for evidence on behalf of a client. However, the Committee opined that
“[s]uch payment may, depending on the circumstances, be an appropriate
means of advancing a client’s interests” pursuant to Rule 1.1(c)(l). (“A
lawyer shall not intentionally. fail to seek the objectives of the client
through reasonably available means permitted by law and these Rules”). The
opinion notes several potential ethical limitations on the practice, but
concludes that when these are not present, “a lawyer may purchase
surveillance video, for use as evidence in contemplated or pending
litigation.”
.

.

.
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