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GUIDELINES TO HELP LAWYERS PRACTICING IN
THE COURT OF CHANCERY
The vast majority of attorneys who litigate in and appear before the Court conduct
themselves in accordance with the highest traditions of Chancery practice. These Guidelines are
intended to ensure that all attorneys are aware of the expectations of the Court and to provide
helpful guidance in practicing in our Court. These Guidelines are not binding Court Rules, they
are intended as a practice aid that will allow our excellent Bar to handle cases even more
smoothly and to minimize disputes over process, rather than the substantive merits. These
Guidelines do not establish a “standard of conduct” or a “standard of care” by which the
performance of attorneys in a given case can or should be measured. The Guidelines are not
intended to be used as a sword to wound adversaries. To the contrary, they are intended to
reduce conflicts among counsel and parties over non-merits issues, and allow them to more
efficiently and less contentiously handle their disputes in this Court. Accordingly, the Court
does not intend that these Guidelines, or the sample forms attached hereto, be cited as authority
in the context of any dispute before the Court.
These guidelines reflect some suggested best practices for moving cases forward to
completion in the Court of Chancery. They have been developed jointly by the Court and its
Rules Committee to provide help to practitioners. The members of the Court and its Rules
Committee recognize that a particular situation may call for the parties to proceed in a different
manner. Likewise, a member of the Court may prefer in the context of a given case that the
parties proceed in a different manner.

The guidelines are subject to change. Please check the Court of Chancery website to
make sure you have the most recent version. The Court maintains a separate set of guidelines
regarding best practices for c-Filing, which are also available on the Court’s website.
I. GUIDELINES FOR PRACTITIONERS FOR IN-COURT HEARINGS AND
TRIALS IN THE COURT OF CHANCERY
1.

Hearing Protocols

The Court of Chancery is a court of equity and the proceedings here are important to the
parties. The judges of this Court and all of its staff take their duties seriously. A court
proceeding is a dignified and important one. Please act accordingly and with the respect that our
system ofjustice deserves.
Side conversations, reactive facial expressions or outbursts, or other disturbances will not
be tolerated.
If you have to exit for any reason while court is in session, please do so quietly and
discreetly.
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Attorneys should be mindful of their obligation to stand whenever they address the Court.
Similarly, any person who is in attendance should stand when being introduced to the Court.
And of course, everyone should stand whenever the judge enters or leaves the courtroom.

Arrive early. The Court strives to start on time. You need time to set up. Before the
hearing, the court clerks and reporters need to obtain information from counsel.
2.

Respect for the Court and Court Staff

Throughout the litigation process, you will deal regularly with our court clerks and
reporters. The Court expects them to treat you with courtesy and respect, and to make the
process as easy for you as possible while complying with the Court’s mles and schedule, Please
show them the same courtesy as you show the judges of the Court. Please realize that when you
do not, the judges usually hear about it.
Clerks of the Court of Chancery have a key role in helping ensure that hearings and trials
run smoothly and in a dignified fashion. Part of their job is to review with you some of the
judges’ basic expectations for how the case will proceed. If you believe that any of the
expectations are unfair or inappropriate, you should make a motion to the judge. Until your
motion is granted, you are expected to comply.
3.

Respect for the Courthouse Facility

When you leave the courtroom, clean up and straighten your area. Remove or throw
away your trash. Replace any chairs that were moved and slide them under the tables.
For the convenience of the bar and their clients, each side has access to a small
conference room just outside the courtroom. This room can be used during breaks and before
and after trial. The Court asks that you not have conversations in the rooms during trial, because
the noise can be heard in the courtroom.
You are permitted to have food and refreshments delivered to the conference room so that
you can eat lunch there while preparing for the next part of the hearing.
You also may rent the large conference room at the north end of the 12th Floor or a
conference room on another floor of the Courthouse. Arrangements can be made with the
Administrative Office of the Courts. Additional information and a copy of the application for
reserving a room can be found online at http://courts.Delaware.gov/AOCiRoomReguest.stm.
Use of the conference rooms is a privilege. When your use is completed, remove or
throw away all trash and straighten up the room. The room should look as neat at the end of the
day as at the beginning.

The courtroom staff has been instructed to inform the judges about any litigation teams or
lawyers that fail to clean up their area.

4.

PDAs, Cell Phones, and Other Devices

The Court prohibits the possession of hand-held electronic devices of any kind in the
courtroom itself. That includes blackberries, cell phones, smartphones, and PDAs of any kind,
aircards and wireless or “Bluetooth” adapters or connectors, and any recording device. There are
several important reasons for this. First, their use in court is disruptive, demeaning to the dignity
of the proceeding, and unfair to those actually concentrating on the proceeding. Second, the
signals from these devices can interfere with the courtroom reporting systems. Therefore, these
devices must be put in the “off position” and left in your side’s conference room in the vestibule
of the courtroom.
If you fail to comply and it becomes apparent that you have a device in your
possession—typically because you have failed to put it in the off position-—do not expect a kind
reaction. The device may be confiscated or you may be sanctioned. If you fail to comply twice,
the possible consequences will be even more unpleasant, and, at a minimum, you should not
expect to participate in the remainder of the proceeding.
The Court recognizes that many attorneys use their handheld device as a calendar. If it
becomes necessary to discuss scheduling, please advise the Court that you need your handheld
device. The Court likely will permit you to retrieve your device for purposes of the scheduling
discussion.
5.

Laptops for Trial or Hearing Use Only

The Court permits attorneys to bring laptops into court with the expectation that they will
be used for purposes related to the trial or hearing. If they create noise, cause interference, or
become a distraction, you may be asked to remove them.
If you intend to use your laptop to obtain a live transcript of the proceedings, your laptop
must be preloaded with software to decode the Realtime feed from the court reporter. Examples
of such software include Live Note and Summation Blaze. You should have a working
knowledge of the features of your software and the options that must be enabled in order to
obtain the feed. Laptops also must come equipped with either a 9 pin COM port (serial) adapter
or a USB to COM port (serial) adapter, and any additional software drivers necessary to utilize
such ports. Questions should be addressed to the Court of Chancery court reporters before
arrival at the courthouse.
6.

Consult About Technology Needs the Week Before

Too often attorneys plan to use technology in a trial or hearing, only to discover it does
not work. Other times the attorneys ask to delay the start of a proceeding while they try to
straighten out their technology.
If you plan to use technology, contact the Register in Chancery and the Court of
Chancery court reporters approximately one week before to make arrangements to set up and
check your equipment.
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Do not ask to have technology resources made available if you do not intend to use them.
The courthouse has a limited number of portable technology carts. If you have reserved it and
then do not use it, you are wasting the Court’s resources and potentially preventing someone else
from using the equipment.
7.

Proper Attire

Counsel should wear a formal business suit or dress with a formal business shirt or
blouse. Counsel is not restricted to, nor does the Court have any preference for, any particular
color.
IL GUIDELINES ON BEST PRACTICES FOR LITIGATING CASES BEFORE THE
COURT OF CHANCERY

Sample forms are attached as exhibits, Downioadabie and editable richtextfile versions
are available on the Court of Chancery website.
Role of Delaware Counsel
a.

The concept of “local counsel” whose role is limited to administrative or
ministerial matters has no place in the Court of Chancery. The Delaware lawyers
who appear in a case are responsible to the Court for the case and its presentation.

b.

If a Delaware lawyer signs a pleading, submits a brief, or signs a discovery
request or response, it is the Delaware lawyer who is taking the positions set forth
therein and making the representations to the Court. It does not matter whether
the paper was initially or substantially drafted by a firm serving as “Of Counsel.”

c.

The members of the Court recognize that Delaware counsel and forwarding
counsel frequently allocate responsibility for work and that, in some cases, the
allocation will be heavily weighted to forwarding counsel. The members of the
Court recognize that forwarding counsel may have primary responsibility for a
matter from the client’s perspective. This does not alter the Delaware lawyer’s
responsibility for the positions taken and the presentation of the case.

d.

Non-Delaware counsel shall not directly make filings or initiate contact with the
Court, absent extraordinary circumstances. Such contact must be conducted by
Delaware counsel.

e.

It is not acceptable for a Delaware lawyer to submit a letter from forwarding
counsel under a cover letter saying, in substance, ‘Here is a letter from my
forwarding counsel.”
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2.

3.

Courtesy Copies
a.

Counsel should provide Chambers with two courtesy copies of any filing that they
want the judge to read or that otherwise requires judicial action, such as letters,
motions, and briefs. Counsel need not provide copies of routine filings, such as
short motions that do not contain argument (because a supporting brief will be
filed separately), motions for admission pro hac vice, motions for commission, or
Rule 4(dc) certifications. As discussed below, moving counsel should promptly
determine and advise the Court as to whether or not a motion for admission pro
hac vice or for commission is opposed.

b.

Courtesy copies of motions and briefs should be submitted with a transmittal
letter devoid of argument. In addition to listing what is being transmitted, the
transmittal letter should (i) recite the briefing schedule if the parties have agreed
on one, or otherwise state that no agreement on scheduling has been reached, and
(ii) note the date and time at which a hearing has been scheduled, or otherwise
that no argument date has yet been set, Once that information has been provided
in a letter, subsequent transmittal letters need not recite the information unless it
has changed.

C.

In expedited matters, it may be necessary to deliver papers to a judge’s home.
Please deliver only one copy and do not serve compendia of unreported cases
unless requested. Two Chambers copies of all papers, including compendia and
appendices, should still be delivered to the courthouse immediately when it next
opens.

Contacting Chambers
a.

Calls to Court: The Big Picture Issue
i,

Counsel who calls Chambers and asks one of the judges’ judicial
assistants to schedule a matter has a special responsibility to the Court and
to his adversaries. The Court expects that counsel who seeks a date is
doing so on behalf of all parties and with their authority, absent an explicit
indication to the contrary. Absent extraordinary circumstances, counsel
should seek dates from the Court with all counsel on the line or only after
obtaining authority from all parties to seek a list of available dates from
the Court. Regrettably, the Court has experienced situations when counsel
for the moving party has sought a date, not told the Court that he had not
spoken to his adversaries, and then implied that the Court had insisted on
the date by its own desire, rather than in response to a request by moving
counsel. That puts the Court, its judicial assistants, and all the parties in
an awkward and inappropriate situation. In those instances when the
Court itself gives dates for argument on a motion where briefing is
completed or soon to be completed, the judicial assistant will often attempt
to get all parties on the line. In some situations, that is not practical and
the moving party’s counsel is given the dates and expected to share them
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with all relevant parties, and the parties, through some chosen mechanism
of their own, are expected to confirm that the dates are acceptable to all
concerned. There have been instances that create concern about whether
dates have been shared fairly.
b.

c.

Calls to Court: Specific Guidance
i.

When counsel calls Chambers, absent extraordinary circumstances counsel
for all parties should be on the call.

ii.

If counsel for all parties are not on the call, then the lawyer(s) making the
call must have made all reasonable efforts to contact the other parties
before calling Chambers to both: (i) confer regarding scheduling; and (ii)
inform them that the call is going to be made and invite them to
participate.

iii.

If counsel calls without other parties on the line, make clear to the judicial
assistant that not all parties are on the line and be clear as to why and who
knows what.

iv.

When a judicial assistant gives a lawyer possible dates for a hearing, the
lawyer must share all such dates with all relevant counsel and be fair in
finding a date acceptable to all concerned. Unless a judicial assistant has
expressly indicated that the Court prefers a specific date, do not give other
counsel the impression that the Court has a preference.

v.

The judicial assistants work hard to be fair to all concerned and to
accommodate the needs of counsel. Please do what you can to make their
lives easier by being fair to your adversaries in the scheduling process.
Disputes between counsel involving scheduling should be presented
directly to the Court for resolution, not to judicial assistants.

Letters:
i.

Scheduling requests should be raised initially by letter or by a call to
Chambers. Except for motions to expedite, a formal motion generally is
not necessary to address scheduling issues.

ii.

Forms of order should be submitted by letter.

iii.

Letters should be short, even if they contain background. If the letter
would exceed five double-spaced pages, consider whether a motion would
be a more appropriate vehicle.

iv.

The members of the Court do not want ongoing exchanges of letters.
After a letter response and perhaps a letter reply, if warranted, it is time to
schedule a conference. It even may be prudent to forego the response and
reply and go straight to the conference.
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Font size and spacing: judges and lawyers must read huge amounts of
text. Therefore, it is helpful if letters use a font of 12 point size or above
and are double-spaced. The easier it is for a judge to read your request,
the easier it is for the judge to understand it.
4.

Scheduling Guidelines
a.

The members of the Court expect counsel to work together to manage the case
and prepare it in an appropriate fashion for the Court’s consideration, In carrying
out this task, counsel have a dual role both as officers of the Court and as client
representatives.

b.

The members of the Court expect counsel to work together to reach agreement on
a fair briefing schedule given the scheduling requirements of the case. The Court
of Chancery Rules do not have a default briefing schedule because counsel are
expected to work together responsibly to craft a fair briefing schedule.

c.

Before a scheduling dispute is brought to the Court, a good-faith direct effort—inperson or telephonic conversation—to work out the schedule by the senior
Delaware lawyers is expected.

d.

Guidance for scheduling in non-expedited cases:

e.

i.

In a non-expedited case, the general expectation for briefing a meritsrelated motion, such as under Rule 12(b), Rule 12(c), or Rule 56, is for the
opening brief to be due 30 days after the motion is filed, the answering
brief to be due 30 days later, and the reply 15 days after that.

ii.

In a non-expedited case, the general expectation for briefing a discovery
motion or non-case-dispositive procedural motion is for the motion to be a
speaking motion. If, instead, the motion is to be briefed, the opening brief
should be filed with the motion. The opposition would generally be due
two weeks after the motion is filed and the reply one week after that.

iii.

When negotiating schedules in non-expedited cases, counsel should be
considerate and respectful of each other’s legitimate professional and
personal commitments. There may be good cause for a schedule that
departs from these guidelines.

Guidance for scheduling in expedited cases:
i.

Expedited cases are unique. The Court gives them priority.
should give them similar priority.

ii.

Briefing schedules should reflect the priority given to expedited cases.
For non-case-dispositive motions, the time for responses and replies
should generally be measured in days.

Counsel
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iii.
f.

g.

Parties in expedited proceedings should attempt to facilitate third-party
discovery involving their non-party agents, such as investment banks.

Guidance for scheduling in summary proceedings:
i.

Summary proceedings generally can be completed in 45-60 days. A faster
or slower schedule may be warranted based on external events or the
complexity of the case, Director information cases and stock list cases
will move faster.

ii.

Because summary proceedings are by statute, “summary,” dispositive
motion practice is often wasteful and delays final resolution, The Court
will therefore typically enter a schedule culminating in a prompt trial at
which all arguments, factual and legal, can be presented summarily.
When discussing scheduling, parties should keep this in mind.

iii.

As a general rule, parties should allocate approximately one third of the
total calendar time allotted for a summary proceeding to closing the
pleadings and engaging in written discovery, one third for depositions and
(if necessary) expert discovery, and one third for pre-trial preparation and
trial, including briefing and the pre-trial order.

iv.

Because many summary proceedings can be decided on a short, largely
undisputed record, parties should consider ways to present summary
proceedings on a paper record, such as by a trial with oral argument on a
stipulated paper record.

Scheduling stipulations:
i.

Case scheduling stipulations are helpful because they inform the Court
that a case or motion is being addressed.

ii.

Minor modifications to a briefing schedule or scheduling order that do not
affect the date of the last brief or the hearing date do not require a
stipulation. Counsel may agree in a letter or email, which will have the
same import as a formal stipulation.

iii.

The following exhibits provide sample scheduling stipulations:
(a)

Exhibit 1
motion.

(b)

Exhibit 2 A sample scheduling stipulation for cross-motions on
summary judgment.

(c)

Exhibit 3 A sample case scheduling stipulation for a summary
proceeding.

—

A sample scheduling stipulation for a Rule 12(b)(6)

—

—
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h.

(d)

Exhibit 4
injunction.

(e)

Exhibit 5
action.

A sample scheduling stipulation for a preliminary

—

—

A sample case scheduling stipulation for a plenary

Recurring scheduling issues:
Identification of witnesses so they can be deposed during the period for
discovery: Parties should generally use their reasonable best efforts to
ensure that all witnesses who will testify at trial are deposed before trial.
But parties sometimes fail to ask the standard interrogatory asking the
other side to identify prospective trial witnesses, Then, they complain of
unfairness if their adversary identifies a trial witness who was not
deposed. This problem, which is one of the complaining party’s own
making, is avoided by using the standard interrogatory. One way to avoid
disputes about this is to pose an interrogatory early in the case asking the
other side to identify prospective trial witnesses. The party responding to
that type of interrogatory should also facilitate efficient case processing by
making a good faith effort to identify those persons under serious
consideration to be trial witnesses, update the answer when required, and
communicate in good faith with opposing counsel so that unnecessary
deposition practice does not occur, but necessary depositions do. Because
parties can avoid the problem of having discovery-style examination at
trial by using the standard interrogatory, parties who fail to do so run the
risk of not being able to depose a witness before trial.
ii.

Expert reports:
(a)

In general, more confusion than efficiency arises when parties do
not build in rebuttal reports, or even reports when necessary. It is
usually more efficient and less controversial in terms of generating
disputes for the parties to have their experts exchange all of their
reports, and only then be deposed. Although there are a variety of
ways to achieve the objective, the goal is that all experts should
have completed their reports and analysis before they are deposed
and before trial. Absent extraordinary circumstances, no new
expert analysis should be presented at trial. Rather, all expert
analysis should be subject to fair testing through the pre-trial
rebuttal or reply process and at deposition, so that parties and the
Court have a reliable record on which to try the case.

(b)

In general, the Court prefers that parties stipulate to limit expert
written discovery to the final report and materials relied on or
considered by the expert. Counsel should be aware that the Court
understands the degree of involvement counsel typically has in
preparing expert reports. Cross-examination based on changes in
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drafts is usually an uninformative exercise.
(c)

(d)
iii.

5.

Scheduling orders generally should contain a provision:
(i)

Requiring the parties to identify any expert witnesses and
the topics the expert(s) will offer testimony on; and

(ii)

Specifying a schedule for the submission of expert reports.

A sample expert discovery stipulation can be found at Exhibit 6.

The temporal relation of dispositive motions to the trial:
(a)

Parties often provide for summary judgment motions to be filed at
the end of discovery with briefing to be completed on the motions
very shortly before the pre-trial briefs and the pre-trial stipulation
are due, and trial is to commence, This creates inefficiency and a
false exigency in non-expedited cases. If the parties genuinely
believe that a set of undisputed facts may exist on which a
dispositive legal ruling may be made, then they should build time
in for the Court to resolve the motion on a non-emergency basis.

(b)

Litigants should consider whether summary judgment is an
efficient or appropriate vehicle if the “undisputed” facts arrive in
boxes from each side containing hundreds of exhibits with briefs
arguing different versions of events. Likewise, if only a subset of
issues is susceptible of resolution on summary judgment, the
parties should consider whether the delay in trial is worth the cost,
as opposed to including all the legal and factual arguments in the
trial briefs.

Pleadings
a.

Answers:
An answer should repeat the allegations of the complaint and then set forth
the response below each allegation. Otherwise the Court has to look back
and forth from answer to complaint to see what is being denied.
ii.

Parties should take seriously the provisions of Rule 8(b) and not
aggressively deny basic facts without a good faith basis for doing so.

iii.

It should go without saying that parties must have a Rule 11 basis for
affirmative defenses. Parties should not rotely recite a laundry list of
affirmative defenses, without carefully considering the applicability of
each defense to the facts of the case.

iv.

The same principles apply to replies to counterclaims.
10
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b.

Amendments to pleadings:
i.

If a party intends to oppose an amended pleading because the amendment
would be futile, the Court prefers for the parties to stipulate to the
amendment while reserving the right to challenge the sufficiency of the
amended pleading at the time a response is due or through an appropriate
motion. Although it is not improper to oppose a motion to amend because
the amendment would be futile, it is cumbersome because it results in
briefing that is to some extent duplicative of a motion to dismiss, but with
the party who would normally bear the burden on such a motion filing
only one brief.

ii.

An amended pleading should be filed as a separate docket entry. Do not
simply refer back to the version that was attached to the motion to amend.
That version is hard to find. It is also often unsigned and unverified and
-*
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Motions

a.

A submission of 15 pages or less may be submitted appropriately as a speaking
motion with numbered paragraphs. A submission longer than 15 pages should be
submitted as a motion with a supporting brief so that the Court has the benefit of
the structure established by Rule 171, including a table of contents and table of
authorities.

b.

12(b)(6) or 12(c) Motions:

c.

i.

A Bound Copy of the Complaint and its Exhibits: Please submit two
properly bound copies of the operative complaint and its exhibits when
dismissal briefing is proceeding, as these are the key documents.

ii.

Motions That Are Not 12(b)(6) or 12(c) Motions: It is a jarring
experience for new law clerks to be given a box containing huge
appendices that support a 12(b)(6) or 12(c) motion. For the judges of the
Court of Chancery, that experience is also eyebrow raising as a challenge
to a complaint must accept the well-pled facts as true and rely in addition
only on the unambiguous terms of certain discrete kinds of documents
(e.g., the contract in a contract case). Given the settled procedural
standard, counsel should consider whether a 12(b)(6) or 12(c) motion is
really appropriate if a large appendix is required. More typically, the need
for an appendix signals a desire to argue a different set of facts,
implicating at best Rule 56 and usually opening the door to at least some
discovery before the motion can be considered. As such, counsel should
think before filing a 12(b)(6) or 12(c) motion about conferring with the
other side about an approach to discovery that would facilitate an early
summary judgment motion instead.

Motions to expedite:

11
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i.

Although a motion to expedite historically has sometimes been viewed as
superfluous for a summary proceeding, a short motion can provide the
Court with helpful context. The motion to expedite in a summary
proceeding need not justify the need for expedition. Rather, it can simply
make reference to the statutory authority for summary treatment, then
address the desired schedule, including any external events that would
make a particular schedule appropriate.

ii.

The response to a motion to expedite should be in the form of an
opposition to a motion. By statute, summary proceedings must be held
promptly. Your opposition should therefore focus on what is a reasonable
schedule given the circumstances facing the parties.

iii.

Parties should outline their respective preferred schedules in the motion to
expedite and opposition. The Court should not be left in the dark until the
teleconference, To the extent parties can agree on all or a portion of an
expedited schedule, they should do so.

iv.

For initial case scheduling issues, if a plaintiff has sought expedited
treatment or filed a summar proceeding, and if the plaintiff has made a
good-faith effort to provide copies of the papers to the defendant(s) or
their counsel and to speak directly to them if possible, then the plaintiff
can and should contact Chambers to obtain a scheduling conference.
(a)

The fact that the default date to respond to the complaint has not
passed will not affect the Court’s willingness to entertain the
scheduling conference.

(b)

The need for a defendant to obtain Delaware counsel will not
affect the Court’s willingness to entertain the scheduling
conference.
The Court generally will permit non-Delaware
counsel, including in-house counsel, to appear for purposes of the
initial scheduling conference. Regardless, there is a sufficient pool
of quality Delaware lawyers available that a delay in securing
Delaware counsel should be rare.

d.

Pro Hac Vice Motions: Opposing counsel should contact Chambers promptly
with any objection to a pro hac vice motion. Otherwise, the motion will be
deemed unopposed.

e.

Motions for Commission: Moving counsel should advise Chambers whether a
motion is opposed or unopposed. Opposing counsel should respond by a single
copy of a short letter promptly when asked by moving counsel if a motion for
commission is opposed.

f.

Substantive cross-motions:
i.

If substantive cross-motions are contemplated, such as for judgment on the
12
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pleadings or for summary judgment, the parties shall work to reduce the
number of briefs. A four-brief sequence rather than a six-brief sequence is
preferred.

7.

ii.

If there are multiple parties, the parties should consider the commonality
of issues and attempt to come up with a logical sequence and coordination
that reduces the number of briefs. In cases with large numbers of parties
who each intend to file motions, the parties should consider filing briefs
with colored covers like those used in the Supreme Court to help all
concerned collate and use the briefs efficiently.

iii.

Take note of the caution, set forth above, regarding the scheduling of
dispositive cross-motions close to trial.

Discovery
a.

Preservation of Electronically Stored Information
All counsel (including Delaware counsel) appearing in any case before
this Court are reminded of their common law duty to their clients and the
Court with respect to the preservation of electronically stored information
(“ESI”) in litigation. A party to litigation must take reasonable steps to
preserve information, including ESI, that is potentially relevant to the
litigation and that is within the party’s possession, custody or control. ESI
takes many forms and may be lost or deleted absent affirmative steps to
preserve it. As set forth below, at the very minimum that means that
parties and their counsel must develop and oversee a preservation process.
Such a process should include the dissemination of a litigation hold notice
to custodians of potentially relevant ESI.
ii.

Counsel oversight of identification and preservation processes is very
important and the adequacy of each process will be evaluated on a caseby-case basis. Once litigation has commenced, if a litigation hold notice
has not already been disseminated, counsel should instruct their clients to
take reasonable steps to act in good faith and with a sense of urgency to
avoid the loss, corruption or deletion of potentially relevant ESL Failing to
take reasonable steps to preserve ESI may result in serious consequences
for a party or its counsel.

iii.

What steps will be considered to be reasonable will vary from litigation to
litigation. In most cases, however, a party and its counsel (in-house and
outside) should:
(a)

Take a collaborative approach to the identification, location and
preservation of potentially relevant ESI by specifically including in
the discussion regarding the preservation processes an appropriate
representative from the party’s information technology function (if
applicable);
13

b.

(b)

Develop written instructions for the preservation of ESI and
distribute those instructions (as well as any updated, amended or
modified instructions) in the form of a litigation hold notice to the
custodians of potentially relevant ESI; and

(c)

Document the steps taken to prevent the destruction of potentially
relevant ESI.

iv.

Experience has shown that some of the potential problem areas regarding
preservation of ESI include business laptop computers, home computers
(desktops, laptops, tablets and mobile devices), external or portable
storage devices such as USB flash drives (also known as “thumb drives or
key drives”) and personal email accounts. While this list is not exhaustive,
it is meant to be a starting point for parties and their counsel in considering
how and where their clients and their employees might store or retain
potentially relevant ESI. Counsel and their clients should discuss the need
to identify how custodians store their information, including document
retention policies and procedures as well as the processes administrative or
other personnel might use to create, edit, send, receive, store and destroy
information for the custodians. Counsel also should take reasonable steps
to verify information they receive about how ESI is created, modified,
stored or destroyed.

v.

While the development and implementation of a preservation process after
litigation has commenced may not be sufficient by itself to avoid the
imposition of sanctions by the Court if potentially relevant ESI is lost or
destroyed, the Court will consider the good-faith preservation efforts of a
party and its counsel. Counsel are reminded, however, that the duty to
preserve potentially relevant ESI is triggered when litigation is
commenced or when litigation is “reasonably anticipated,” which could
occur before litigation is filed.

vi.

Parties and their counsel can agree with opposing parties and their counsel
to limit or forego the discovery of ESI. Whether or not parties enter into
such an agreement, however, it is beneficial for parties and their counsel to
confer regarding the preservation of ESI early in the litigation. It is also
recommended that after preservation has been addressed, counsel for all
parties confer about the scope and timing of discovery of ESI. Some of
those issues are addressed in further detail below.

Collection and Review of Documents in Discovery
Practitioners are reminded about the importance of the careful collection
and review of documents (which, for the purposes of these Guidelines,
includes electronically stored information) in proceedings before the Court
of Chancery. The Court has been, and remains, reluctant to adopt a “one
size-fits-all” approach to the collection and review of documents,

1 A
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especially given the variety of cases that come before the Court, where the
issues, complexity, timing, relief sought and resources of the parties may
differ dramatically. The Court also is mindful of the considerable burdens
of collecting documents for review and production, and the potential
leverage that these obligations can create in litigation. Thus, it seeks to
remain flexible, reasonable and efficient in resolving discovery disputes.
To help practitioners, a few observations and problem areas are discussed
below,
ii,

The Court encourages counsel to meet and confer promptly after the start
of discovery to develop a discovery plan that includes electronic
discovery. Transparency to the other parties regarding the process and
parameters used to collect documents (e.g, the custodians, electronic
search terms, cutoff dates used, and steps taken) is essential to (i) identify
potential areas of disagreement early in the process, and (ii) provide some
protection to parties if problems later arise. To the extent that the
collection process and parameters are disclosed to the other parties and
those parties do not object, that fact may be relevant to the Court when
addressing later discovery disputes.

iii,

When interested persons are responsible for the collection or review of
their own documents for purposes of production, the reliability of the
process is more likely to be questioned. Accordingly, experienced outside
counsel should be actively involved in establishing and monitoring the
procedures used to collect and review documents to determine that
reasonable, good faith efforts are undertaken to ensure that responsive,
nonprivileged documents are timely produced. In addition, as a general
matter, the Court prefers that, whenever practicable, outside counsel or
professionals acting under their direction will conduct document collection
and review. As with many discovery issues, a goose and gander
discussion often helps parties reach a reasonable balance fitting to the
particular case.

iv.

Among other things, the procedures used to collect and review documents
generally should include interviews of custodians who may possess
responsive documents to identify how the custodians maintain their
documents and the potential locations of responsive documents, including
the files and computers of administrative or other personnel who prepare,
send, receive or store documents on behalf of the custodians.

v.

Unlike paper documents, electronically stored information is susceptible
to modification or deletion during collection. Therefore, counsel should
exercise care in developing appropriate collection procedures. In that
regard, counsel should be mindful of the obligation to take reasonable
steps to preserve information, including electronically stored information,
which is potentially relevant to the litigation. Counsel also should
consider issues of burden and expense, taking into account the needs of
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the case, the amount in controversy, limitations on the parties’ resources,
and the relative importance of the various issues at stake in the litigation.
The Court is aware that in order for litigation to produce justice, the costs
of the litigation must be proportionate to what is at stake. That awareness
applies with special force to the subject of electronic discovery. Precisely
because the extent of electronic discovery that is appropriate depends on
case-specific factors, the Court has been reluctant to adopt mandatory
requirements that may be unjust because they require expenditures that are
unduly costly given the subject of a particular case, But because the Court
has eschewed a mandatory approach, it is essential and not optional that
the parties discuss this subject directly and try to reach a case-specific
accord based on a candid appraisal of the information base each side has,
the costs of employing various electronic discovery techniques, and the
stakes at issue in the case. Through this process of good faith information
sharing and give and take, pius application of the goose and gander rule,
counsel should usually be able to fashion an effective, if necessarily
imperfect approach. Given the reality of how most business is conducted
and even how most of us generate information in our personal lives, it is
unlikely that the subject of electronic discovery can be avoided in any
class of cases altogether. Most relevant evidence will have been created
electronically in the first instance and in the case of c-mails often never
printed out in paper form. But the extent to which the parties will go to
retrieve information electronically is a subject for good faith, case-specific
consideration and counsel are expected to apply common sense
judgment. And that especially applies when one party in a case has
virtually no discovery burden. That advantaged position does not license
the party to expect the other party that will have substantial production
burdens to use means of electronic discovery that are disproportionate to.
the economics of the matter.
vi.

The Court expects Delaware counsel to play an active role in the discovery
process, including in the collection, review and production of documents,
and in the assertion of privilege. If Delaware counsel does not directly
participate in the collection, review and production of documents,
Delaware counsel should, at a minimum, discuss with co-counsel the
Court’s expectations. In addition, Delaware counsel should be involved in
making important decisions about the collection and review of documents
and should receive regular updates, preferably in writing, regarding the
decisions that are made on key issues, such as the selection of custodians
and search terms. The Court expects Delaware counsel to be able to
answer questions regarding the manner in which the document collection
and review was conducted. It is therefore recommended that Delaware
counsel and co-counsel collectively maintain a written description of the
discovery process, including detailed information regarding efforts to
preserve documents, custodians identified, search terms used, and what
files were searched. A document can be found at Exhibit 10 that is
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intended to assist counsel in developing a sound document collection
process. Exhibit 10 is not intended to mandate issues to consider in every
case, nor is it intended to be an exhaustive list of all issues that should be
considered in any particular case.
vii.

One of the most difficult parts of the discovery process involves reviewing
documents for privilege, determining under the time pressure of discovery
deadlines whether a document is privileged, and preparing the resulting
privilege log. In the first instance, more junior lawyers typically are
required to make the initial judgment calls about which documents might
be subject to a claim of privilege. Understandably, lawyers are concerned
about making a mistake and producing a privileged document. This often
leads to a tendency to overdesignate documents as privileged, including by
designating as privileged every document received or sent by anyone who
is an attorney or any document that refers to an attorney, even though the
attorney may not have been acting as an attorney and the communication
may not have been for the purpose of facilitating the provision of legal
advice. Likewise, preparing a privilege log is a professionally difficult
task, because it requires the lawyer to describe the basis for the application
of the privilege sufficiently so that the party seeking disclosure can
understand the basis of the privilege assertion, but without disclosing the
very information the privilege legitimately protects.
(a)

Precisely because of these difficulties, and because disputes about
the improper assertion of privilege are common, the senior lawyers
in the case, especially senior Delaware lawyers, must provide
guidance about how the privilege assertion process should unfold.
That includes guidance about: 1) the Delaware standards for
asserting any privileges the client wishes to assert; 2) protocols for
identifying the initial cut of documents that warrant a closer review
for privilege; 3) protocols for ensuring that the Delaware standards
are applied with fidelity when determining that specific documents
are exempt from production on privilege grounds; and 4) the
Delaware requirements for setting forth on a privilege log
sufficient information about the document to enable the opposing
party and the court fairly to assess whether privilege properly has
been asserted. Senior lawyers, including senior Delaware lawyers,
should make the final decisions on difficult privilege questions.
As important, senior lawyers, including senior Delaware lawyers,
must ensure that the guidance provided was actually put into
practice and followed. Although this does not mean that senior
lawyers must personally conduct the privilege review or prepare
the privilege log, they must take reasonable steps to ensure that
privilege only has been asserted in accordance with a good faith
reading of Delaware law, that there has not been systematic
overdesignation, and that the privilege log contains sufficient
descriptions of the documents in question. One possible approach
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to fulfilling this duty would be for a senior Delaware lawyer to
review a representative sample of the entries on the privilege log
and associated documents in order to assess compliance with
Delaware law and practice. By this or other means, the senior
Delaware lawyers must personally assure themselves that the
privilege assertion process has been conducted with integrity.
What does this mean in practice? It means that when there is a
hearing in the Court, a senior Delaware lawyer must be able to take
the podium, explain the basis for the assertion of a disputed claim
of privilege, and be knowledgeable about the privilege assertion
process.
(b)

Even more so than with other areas of discovery, it is essential to
communicate with clarity about the assertion of privilege with your
friends on the other side of the “v.” Through the process of giveand-take, the parties often can minimize some of the burdens and
the common misunderstandings in the privilege assertion process
that lead to motion practice. Here are some suggestions:

i. The Court generally does not expect parties to log postlitigation communications.
Although there may be
exceptions, particularly in an injunction proceeding in a
still-developing situation, frequently parties should be able
to use the date on which suit was filed as a cutoff for
privilege review.
ii. It may be possible for parties to agree to log certain types
of documents by category instead of on a document-bydocument basis. Categories of documents that might
warrant such treatment include internal communications
between lawyer and client regarding drafts of an
agreement, or internal communications solely among inhouse counsel about a transaction at issue. These kinds of
documents are often privileged and, in many cases, logging
them on a document-by-document basis is unlikely to be
beneficial.
iii. There are different approaches to logging email chains and
email attachments, Some lawyers typically log only the top
email in the chain. Others log every email in the chain.
Some lawyers describe the attachment separately. Others
allow the logging of the e-mail to suffice. Parties should
attempt to agree on the procedures that both sides will use.
iv. Different cases may warrant different approaches to
redactions. Often redacted copies are produced and a
redaction log provided. Depending on what is at stake and
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is cost-effective, the parties may agree that each side will
withhold the entirety of a document if any part of the
document is subject to a bona tide claim of privilege.
Parties also may agree to dispense with a log for partially
redacted emails or other communications where the face of
the document provides the factual information that
otherwise would appear on a log.
(c)

When logging documents on a document-by-document basis,
parties should bear in mind that a privilege log must describe the
document being withheld in such a way that, without revealing
information that is itself privileged or protected, the opposing party
and the Court can assess the propriety of the asserted basis for
withholding the document. It is the exceedingly rare. perhaps
apocryphal. description that actually reveals the substance of
underlying legal advice. The guiding principle for privilege logs is
to provide opposing parties with sufficient information to allow
them to challenge decisions to withhold documents for privilege.
It is therefore inconsistent with that principle, and with the spirit of
these guidelines, for parties who receive a proper privilege log to
use it as the basis for a claim that the generation of the privilege
log waived privilege in any way. The Court discourages use of a
short list of repetitive descriptions. Descriptions should be
document-specific, and should provide context so that the reader
can understand the basis for the claim of privilege. Therefore, if
the privilege in question is the attorney-client privilege, the log
should explain the basis for the assertion of privilege and provide a
brief identification of the issue involved. Whether the information
provided in a privilege log is sufficient may depend on the nature
of the claims in the litigation. Rote repetition of “Communication
for the purpose of providing legal advice” is not adequate.
“Communication for the purpose of providing legal advice
regarding securities laws,” on the other hand, might be adequate.
Similarly, in a case challenging a merger, where both legal and
business issues are in play, “Communication for the purpose of
providing legal advice regarding merger” is not adequate. But
“Communication for the purpose of providing legal advice
regarding terms of draft merger agreement” might be adequate. If
the individuals drafting and reviewing the log have difficulty
describing the role of the lawyer or why the issue is primarily a
legal one on which legal advice was sought or given, that may be
an indication that the communication is not privileged. It may
instead be a general business discussion on which a lawyer was
included, a factual update, a cover email attaching documents, or
an effort to schedule a conference call or a meeting. The
requirement of a meaningful description thus not only provides
necessary information to the other side, but also serves as a check
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on over-designation.

viii.

c.

(d)

The parties should provide information about the individuals
identified on the log, including whether they are attorneys, their
titles, and their affiliations. The members of the Court have seen
too many logs containing names without any identifying
information about who is a lawyer and who works for whom. If
third parties are recipients or authors of a document, the privilege
assertion should address how their relationship with the client or
counsel justifies maintaining the privilege (e.g., is there a common
interest exception or is the third-party a qualified advisor whose
access to privileged communications is permissible). Additional
detail and context will be necessary in certain other situations, such
as, if someone is acting both as a business person and lawyer. In
many situations where lawyers have mixed roles, counsel will have
to segregate the privileged portions of communications from those
that are non-privileged,

(e)

To prepare a privilege log with integrity requires the involvement
of senior lawyers who know the applicable standards, understand
the precise roles played by the client representatives, and have the
relationship and stature with the client to discuss documents
frankly and make principled assertions of privilege. This is
particularly true of the many common situations when a document
is only partially subject to a claim of privilege (such as a portion of
corporate minutes) and where the bulk of the document should be
produced if responsive.

The goose and gander rule is typically a good starting point for
constructive discovery solutions. Through good faith discussion, the
parties will better understand the basis for each other’s production of
privileged documents, reduce disputes based on misunderstandings, and
foster a more efficient production process.

Expedited Discovery in Advance of a Preliminary Injunction Hearing
The Court routinely handles cases in which a preliminary injunction is
requested on an expedited basis. The time constraints inherent in
expedited litigation necessarily limit both the scope and timing of
discovery and can impose considerable burdens on the parties.
Accordingly, the Court expects the parties to work together in good faith
to facilitate the timely completion of the discovery necessary for a fair
presentation of the preliminary injunction application to the Court. The
following guidelines set forth typical practice as to the conduct of
expedited discovery in advance of a preliminary injunction hearing in high
stakes commercial and corporate litigation. The Court encourages the
parties and counsel to consider the practices described below, while
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recognizing that it may be appropriate for the parties to proceed in a
different manner in a particular situation, taking into account the needs of
the case, the amount in controversy, limitations on the parties’ resources,
and the importance of the issues at stake.
ii.

Written Discovery. Although all types of written discovery may be used
in the appropriate circumstances, in expedited cases seeking a preliminary
injunction, written discovery typically is limited to document requests, as
well as narrowly-tailored interrogatories intended primarily to identify
persons with relevant knowledge. The parties’ initial written discovery
requests should be focused on the key issues relevant to the resolution of
the matters presented in the application for a preliminary injunction. If
further proceedings are necessary after the application is heard, there will
be the opportunity for additional, non-duplicative discovery, To facilitate
prompt responses to written discovery requests and the production of
documents (which, for purposes of these Guidelines, includes
electronically stored information), the plaintiff should serve its initial
written discovery’ requests with the complaint or a motion to expedite (or
if not feasible, as soon as possible thereafter), and the defendant should
propound any requests it may have promptly.
The parties should agree upon a schedule so that initial written discovery
and document production is completed before the start of depositions.
Due to the nature of expedition, such a schedule usually will require the
parties to respond to written discovery in a shorter time period than the
default period set forth in the Court of Chancery Rules. In some cases, the
parties may decide to forego formal responses in favor of informal
communications regarding document production.
To avoid
misunderstandings or delays, the responses and objections to document
requests, whether formal or informal, should make clear what categories
of documents will be produced. The parties should meet and confer
promptly to attempt to resolve any disputes regarding the scope of
document production, with the understanding that time constraints
necessarily limit the scope of discovery, including the ability to search and
review documents extensively.
In addition, the Court encourages
documents to be produced on a “rolling basis” and for the parties to agree
that certain significant documents (as discussed more below in “Document
Collection”) will be produced as soon as feasible after the start of
discovery (typically subject to an agreement that they will be treated as
“attorneys eyes only” until a confidentiality order is entered).

iii.

Document Collection. When responding to written discovery requests, the
parties are obligated to conduct a reasonable search for relevant and
responsive documents. The expedited nature of preliminary injunction
applications necessarily affects what is deemed to be “reasonable” by the
Court. Although each party ultimately is responsible for its own document
collection and production, the Court expects the parties to discuss
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limitations on expedited discovery. In connection with the foregoing, the
Court expects the parties to freely exchange information concerning the
scope of their respective document collections (e.g., what documents are
being collected, how they are being collected, what computers or other
electronic devices are being searched, and any search terms or other
restrictions being utilized to collect documents).
After a request for a preliminary injunction is filed, the parties should
collect and produce the “core documents” associated with that application
promptly. Although every dispute is unique, attorneys who frequently
practice before the Court generally can identify the documents that are
most likely to contain relevant information. For example, where a
corporate transaction (e.g., a merger) is being challenged, the “core
documents” typically include, at least, (i) the minutes of the relevant
meetings of the board of directors and any board committees, (ii) the
materials provided to the directors related to the transaction, (iii) the
working group lists associated with the transaction, and (iv) the
engagement agreements and fee arrangements with investment advisors.
The parties should identify the key custodians and focus their document
collection efforts on those custodians. Typically, parties agree to limit the
number of custodians from which each party collects. In connection with
any such negotiations, each party should make a good faith, reasonable
attempt to identify the custodians who are reasonably likely to possess
relevant documents. Notwithstanding any agreement to limit the number
of custodians, unless otherwise agreed, parties should collect from any
centralized document repository or system that is likely to contain relevant
documents (e.g., document management systems, sharepoints, central
files).
Parties typically agree to limit the computer devices and systems from
which they collect, the date range associated with various document
requests, and the file types collected (e.g., excluding “.exe” files). Parties
also typically agree that they will not produce documents created after the
date that the complaint was filed, unless postcomplaint events are or
become relevant to the dispute.
Even in expedited discovery, counsel should interview the custodians from
whom they have collected to understand, among other things, any
potential sources of relevant documents (e.g., centralized document
repositories or systems, PDAs, work and home computers), determine the
records that are kept in the ordinary course, and identify any relevant
jargon, acronyms or code names.
Outside litigation counsel should actively oversee the collection of
documents. As in any other case, the Court expects Delaware counsel to
play an active role in the collection, review and production of documents
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in expedited litigation. The role that the Court expects Delaware counsel
to play is set forth above in the general discussion of document collection
and review. Those expectations are not lessened in expedited litigation,
and if anything become more important because of the absence of any
room in the schedule to redress discovery shortcomings.
If search terms are utilized to identify potentially relevant documents, the
parties should make a good-faith, reasonable attempt to negotiate those
terms with the opposing parties. In any such discussions, the Court
expects the parties to exchange relevant information, such as statistics
concerning the number of documents or “hits” associated with particular
search terms and examples of documents that are responsive to particular
search terms but are not relevant to the case.
iv,

Document Review and Production. The Court expects outside litigation
counsel actively to oversee document collection, review and production
pursuant to a reasoned process designed to result in the prompt production
of the documents necessary for a fair presentation of the dispute to the
Court.
The Court does not require documents to be produced in a particular
format. The parties are expected to cooperate to produce documents in a
format that is usable to the parties. Typically, the parties agree to produce
most documents as single- or multiple-page image files, and to produce
spreadsheets, audio and video files, etc., in their native format. The
parties also typically agree to provide standard load files (e.g., a data file
for metadata and an image file for images), certain metadata (if reasonably
available) and text-searchable documents, Absent agreement, the parties
typically do not provide OCR (optical character recognition) data.
Eliminating the production of duplicate, substantively identical documents
(both within and across custodians) is a standard practice that the Court
encourages. In connection with the foregoing, parties typically record the
custodians possessing duplicate copies and provide that information as a
separate field in the production load files.
As mentioned above, the parties usually agree to produce significant
documents as soon as possible, and all other documents on a rolling basis,
and the Court encourages this practice.

v.

Privilege and Redaction Logs.
In expedited litigation, the Court
encourages the parties to make agreements that reduce the time, expense
and burden associated with conducting a document-by-document privilege
review and preparing privilege and redaction logs so that the merits of the
application may be developed in the limited time available and fairly
presented to the Court.
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For example, the parties may agree to limit the types of documents that
will be logged (e.g., to include only documents from a certain time frame
or relating to certain subjects, or to exclude communications post-dating
the filing of the complaint or solely between attorneys). The parties also
may agree to defer a privilege log until later stages of the litigation.
The parties also frequently agree to forego a redaction log if the
information in such a log would be redundant of information provided in
the redacted documents—for example, if the redacted document identifies
the sender and recipients of the communication, the general subject matter
(e.g., through a “subject” line on an email), and the basis for the redaction
(e.g., the redacted material is stamped “Redacted—attorneyclient
privilege”).
Finally, the parties sometimes agree to forego a full document-bydocument privilege review before production and, instead, enter into a
“quick peek” agreement whereby the party seeking discovery is permitted
to review responsive documents without effectuating a waiver of privilege
by the producing party. Whether a quick peek agreement is appropriate
depends on the facts and circumstances of each case, and counsel and
client should confer to make an informed decision about whether to enter
into such an agreement. A sample quick peek agreement is attached as
Exhibit 11. This sample does not necessarily ensure that documents
produced pursuant to the agreement will not be considered a waiver of
privilege in other jurisdictions, and this risk should be discussed between
counsel and client.
vi.

d.

Expedited litigation often involves
Discovery from Third Parties.
discovery of third parties, such as investment advisors. The Court expects
that the parties will (i) encourage the third parties that they have retained
or with which they have relationships to respond promptly to discovery
requests, and (ii) help facilitate the completion of third party discovery in
accordance with the expedited schedule.

Discovery Disputes
Parties should meet and confer before bringing discovery disputes to the
Court’s attention. The Court will not be inclined to consider arguments or
authorities that have not previously been presented to the other side. If the
argument or authority had been presented, perhaps the dispute would have
been resolved.
ii.

If one party moved to compel or seeks a protective order, the responding
party should not cross-move on the identical issue just to get the last (and
fourth) brief. In ruling on a motion to compel, the Court can grant any
relief that would be sought by way of protective order. See Rules 26(c) &
37(a)(4)(B) & (C). Likewise, in ruling on a motion for protective order,
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the Court can grant any relief that would be sought by way of a motion to
compel. See Rule 26(c).
e.

Confidentiality Stipulations and Orders
Confidentiality stipulations and orders should recognize that proceedings
in open court are generally public and that materials used in open court
become part of the public record. These stipulations also typically cover
more than the topics covered by Rule 5 and should typically reference
Rule 26 as well. A stipulation should not provide that confidentiality
restrictions would “continue to be binding throughout and after the
conclusion of the Litigation, including without limitation, any appeals
therefrom” without making any exception for information that becomes
part of the public record. Such a restriction as drafted is overbroad and an
invalid prior restraint.
ii.

If counsel believes that certain limited and highly confidential information
requires that the courtroom be closed, then counsel should make an
application well in advance of the hearing in question. In some
circumstances, it may be appropriate for counsel to agree on a more
limited procedure to protect confidentiality (for example, agreeing to use
aliases to refer to certain non-parties in court), and inform the Court of that
agreement.

iii.

Responsibilities of Parties Obtaining Access To Confidential Information:
Litigation in the Court of Chancery often involves the production in
discovery of very sensitive, non-public information. When litigants and
their counsel and advisors obtain access to such information, it is their
responsibility to abide strictly by the terms of the confidentiality order in
place. Particularly troubling have been situations when litigants have had
access to confidential, non-public information about the value of a public
corporation and have traded in the securities of that corporation. If a
litigant or a litigant’s advisor engages in such trading, they should expect
to be subject to intensive scrutiny and, at minimum, to face the
requirement of reporting themselves to the Securities and Exchange
Commission and possibly even worse sanctions, including the mandatory
disgorgement of any trading profits and a potential bar to acting as a class
representative in future class or derivative actions in this Court. To avoid
these situations, counsel for litigants and their advisors who receive access
to confidential, non-public information should discuss these principles
with them and advise them that procedures need to be in place to avoid
violations of the order and trading in securities on the basis of
confidential, non-public information. More generally, litigants and non
litigants who access confidential discovery material under a confidentiality
order of this Court should be reminded by counsel that their use and
handling of such confidential information may also be subject to other
laws and regulations of the State of Delaware and other jurisdictions
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protecting personal privacy and other public policy purposes.
iv.
8.

Two sample confidentiality stipulations are attached as Exhibits 2 and
and available on the Court’s website.

,

Compendia and Appendices
a.

The compendium is counsel’s opportunity to provide the Court with authorities
that the Court otherwise does not have at its fingertips.
Each member of the Court has in Chambers a set of the Delaware case
reporters and the Delaware statutes. Hence a compendium need not
include these authorities.

b.

ii.

Rule 171(h) calls for a party to provide unreported decisions because these
decisions are not in the books that are readily available to the Court.
Authorities from non-Delaware jurisdictions are similarly not readily
available to the Court and must be pulled from Westlaw or Lexis, Well
advised practitioners will include the key non-Delaware authorities, even
if they are formal, published decisions,

iii.

The Court has ready access to the major Delaware treatises. If you are
relying on excerpts from other treatises or practitioner pieces, consider
including these materials in the compendium.

v.

A compendium that includes every single unreported or non-Delaware
authority will be large and cumbersome. The members of the Court often
carry compendia with them. Include the decisions that the Court should
read. As a rough guideline, if a case is cited only once, consider leaving it
out of the compendium. If a case already has been provided in an earlier
compendium, simply note that fact. You need not provide an additional
copy.

v.

Use your judgment. If you are confident enough to compile a shorter
compendium of what you consider the key authorities, feel free to submit
it, and even include the key Delaware published materials. Counsel who
give the Court and its law clerks handy-to-use compilations of the key
legal sources are likely to best ensure that the Court understands their
arguments. This is also true of the key factual exhibits.

The appendix is counsel’s opportunity to provide the Court with the documentary
information necessary to decide a motion. As with compendia, members of the
Court often carry appendices with them. To the extent possible, parties
responding to a motion or opening brief should avoid duplicating materials in
their own appendices. The Court does not need multiple copies of large
documents. Cite to the document that appeared in the appendix that accompanied
the opening brief.
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9.

c.

Use tabs. For some reason, the advent of e-Filing has led some practitioners to
believe that an untabbed appendix or compendium is useful. It is not. To find
Exhibit 13, a tab is still necessary. If you want the judge and law clerk to read
your papers, it is critical to touch and feel the final version yourself with a view
toward considering how reader-friendly it is.

d.

Avoid the Manhattan Phonebook. If a submission is huge, uncomfortable to hold,
and likely to fall apart, please break it into separate usable volumes.

Trial Procedure
a.

b.

Pre-trial orders:
i.

Parties should consider submitting the pre-trial order after the close of pre
trial briefing so that the parties can take into account the other side’s briefs
when negotiating stipulated issues of fact and drafting proposed issues of
fact, In the sections of the pre-trial order setting forth proposed findings
of fact, a party may opt to include quotations from the other side’s briefs
or expert reports with supporting citations. If one side has made an
assertion and the other side wants to adopt it, the Court likely will treat it
as fact unless it appears completely contrary to the evidence or the
opposing party changes its position and shows good cause for doing so.

ii.

All witnesses, including potential rebuttal witnesses, should be identified.

Trial exhibits:
i.

Parties should prepare and submit Joint Exhibits. Parties should not
submit separate Plaintiffs’ Exhibits or Defense Exhibits. Giving a
document a “JX” number does not mean you are stipulating to its
admissibility; it just helps eliminate redundancy and allows everyone to
work off one original set of exhibits.

ii.

Exhibits should be in chronological order. If the matter is highly
expedited, such that chronological ordering is not feasible, parties should
give the Court a chronological list of exhibits as soon as practicable.

iii.

Binders containing all exhibits that examining counsel expects to refer to
in examining a particular witness, and only those exhibits, are helpful to
the Court in cases with a substantial number of trial exhibits.

iv.

Parties should work together to avoid duplication.
discovered, it should be eliminated.

v.

Each side should plan its case so as to avoid deluging the Court with
exhibits. It is not acceptable to simply dump in every deposition exhibit.

vi.

Parties should deliver four copies of tabbed exhibit binders to the Register

If a duplicate is
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in Chancery not later than the day before trial begins. The copies are
allocated as follows: Court, Witness Stand, Court Reporter, Judicial
Clerk. The Court Reporter’s copy should become the official copy after
trial for purposes of appeal and should remain free of annotations.
Binders should have rings that measure no more than 2” in circumference.
A binder with 2” rings will measure 3” across the spine. The Court, its
staff, and the Court Reporters have found that larger binders are
cumbersome.
vii.

c.

Parties should meet and confer regarding and attempt to resolve as many
evidentiary issues as possible.
(a)

Any objections to proposed exhibits or witnesses shall be
identified in the pre4rial order.

(b)

Major evidentiary issues should be raised by motion in limine,

(c)

Minor evidentiary issues should be addressed during trial or
reserved for posttrial briefs.

(d)

Any evidentiary objections not raised as set forth above will be
deemed waived.

Trial procedure:
Parties should expect to divide trial time equally.
(a)

If your side is talking, it comes out of your time. This includes
questioning witnesses, making objections, and arguing points.

(b)

Parties should track time usage. Beginning with day two of a
multi-day trial, the parties should confer and agree at the lunch
break or at the end of each day on time usage to date and the
anticipated time remaining for each side.

ii.

As a general principle, whoever has the burden of proof should present
their case first and control the call of the witnesses, This means that the
party with the burden of proof may call an opposing party’s witness as
part of its case-in-chief.

iii.

As a general principle, witnesses should appear only once unless recalled
in the rebuttal case. If both sides are calling a witness, then the party with
the burden of proof has the option of how to proceed. The Court generally
finds that it is more efficient and comprehensible to hear witnesses tell
their own story first and then be cross-examined. If the party with the
burden of proof elects to proceed in that fashion, then at the time the
witness is called, the party controlling the witness would present the
witness first, then the other side would cross-examine the witness without
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any limitation to the scope of direct. Alternatively, the party with the
burden of proof may elect to proceed with a hostile examination of the
witness. If this course is followed, then the party controlling the witness
will be permitted to follow with a complete direct examination.
10.

Forms of Order
a.

Parties should work cooperatively to agree upon forms of order.

b.

An order may be agreed as to form so as to avoid any argument that a party has
waived a right to appeal or to revisit an issue that has been determined
preliminarily for purposes of an injunction, discovery, or similar pre-trial purpose.

c.

If parties are truly unable to agree, then the prevailing party should submit a form
of order under a cover letter that identifies the issues between the parties and
explains why the proposed form of order addresses them appropriately.

d.
11.

i.

Under the principle that letters should be short, a party should submit a
motion for entry of order if there are a large number of issues.

ii.

The non-prevailing party should respond by letter or opposition and
provide a mark-up of the prevailing party’s proposed form of order. The
non-prevailing party should not respond with a completely different form
of order.

iii.

The prevailing party should then reply.

iv,

If a motion or relief was granted in part and the Court has not otherwise
directed a party to take the lead on submitting a form of order, then the
movant is the prevailing party for purposes of initiating the submissions.

If the Court has requested a form of order, then unless otherwise directed, a form
of order should be submitted within one week of the ruling.

Representative Actions
a.

Parties to representative actions who are aware of other proceedings involving the
same subject matter should (i) advise the Court promptly of the existence of the
other matters and (ii) regularly update the Court regarding the status of the other
matters.

b.

Settlements:
i.

If a settlement has been reached in representative litigation challenging a
pending transaction, the parties should advise the Court promptly and
submit the memorandum of understanding. The settlement should be
presented promptly for approval following the closing of the transaction.
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ii.

The scheduling order for a representative action settlement should provide
for the following:
(a)

Mailing of a notice at least 60 days before the hearing date, with a
shorter time only upon application and for good cause shown;

(b)

A brief in support of the settlement and any supporting documents
to be filed 15 days before the hearing date;

(c)

Objections to be filed 10 days before the hearing date, and

(d)

A short reply in support of the settlement and in response to any
objections five days prior to the hearing date.

(e)

A sample settlement scheduling order appears as Exhibit 9.
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COURT OF CHANCERY GUIDELINES FOR PRESERVATION
OF ELECTRONICALLY STORED INFORMATION

The purpose of these guidelines is to remind all counsel (including Delaware counsel)
appearing in any case before this Court of their common law duty to their clients and the Court
with respect to the preservation of electronically stored information (ESI”) in litigation.’ A party
to litigation must take reasonable steps to preserve information, including ESI, that is potentially
relevant to the litigation and that is within the party’s possession, custody or control, ESI takes
many forms and may be lost or deleted absent affirmative steps to preserve it. As set forth below,
at the very minimum that means that parties and their counsel must develop and oversee a
preservation process. Such a process should include the dissemination of a litigation hold notice
to custodians of potentially relevant ESI.
Counsel oversight of identification and preservation processes is very important and the
adequacy of each process will be evaluated on a caseby-case basis. Once litigation has
commenced, if a litigation hold notice has not already been disseminated, counsel should instruct
their clients to take reasonable steps to act in good faith and with a sense of urgency to avoid the
loss, corruption or deletion of potentially relevant ESI. Failing to take reasonable steps to
preserve ESI may result in serious consequences for a party or its counsel.
What steps will be considered to be reasonable will vary from litigation to litigation. In
most cases, however, a party and its counsel (in-house and outside) should:
•

•

•

Take a collaborative approach to the identification, location and preservation of
potentially relevant ESI by specifically including in the discussion regarding the
preservation processes an appropriate representative from the party’s information
technology function (if applicable);
Develop written instructions for the preservation of ESI and distribute those instructions
(as well as any updated, amended or modified instructions) in the form of a litigation hold
notice to the custodians of potentially relevant ESI; and
Document the steps taken to prevent the destruction of potentially relevant ESI.

Experience has shown that some of the potential problem areas regarding preservation of
ESI include business laptop computers, home computers (desktops and laptops), external or
These guidelines focus narrowly on the preservation of ESI, an area where
problems are often difficult to remedy after the fact. The Court of Chancery Rules
Committee is continuing to monitor the broader topic of discovery of ESI and has not yet
proposed any specific rules or guidelines as to electronic discovery in general. To date,
the Court of Chancery has not adopted a comprehensive set of rules or guidelines
regarding the discovery of ESL Extensive resources on that topic are available, however,
from many sources. Without endorsing or commenting on the merits of these or any other
specific resources, examples of such resources include but are not limited to “The Sedona
Guidelines: Best Practices & Commentary for Managing Electronic Information in the
Electronic Age,” http://www.thesedonaconference.org/dltForrn’?d id=Guidel ines.pdf (last
visited July 27, 2010), and the “Conference of Chief Justices: Guidelines for State Trial
Courts regarding Discovery of Electronically-Stored Information,” dated August 6, 2006.

portable storage devices such as USB flash drives (also known as ‘thumb drives or key drives”)
and personal email accounts. While this list is not exhaustive, it is meant to be a starting point for
parties and their counsel in considering how and where their clients and their employees might
store or retain potentially relevant ESI. Counsel and their clients should discuss the need to
identify how custodians store their information, including document retention policies and
procedures as well as the processes administrative or other personnel might use to create, edit,
send, receive, store and destroy information for the custodians. Counsel also should take
reasonable steps to verify information they receive about how ESI is created, modified, stored or
destroyed.
While the development and implementation of a preservation process after litigation has
commenced may not be sufficient by itself to avoid the imposition of sanctions by the Court if
potentially relevant ESI is lost or destroyed, the Court will consider the good4’aith preservation
efforts of a party and its counseL Counsel are reminded, however, that the duty to preserve
potentially relevant ESI is triggered when litigation is commenced or when litigation is
reasonabiy anticipated,” which could occur before litigation is filed.
Parties and their counsel can agree with opposing parties and their counsel to limit or
forgo the discovery of ESI. Whether or not parties enter into such an agreement, however, it is
beneficial for parties and their counsel to confer regarding the preservation of ESI early in the
litigation. It is also recommended that after preservation has been addressed, counsel for all
parties confer about the scope and timing of discovery of ESI.
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This is the sample one-tier confidentiality stipulation referenced at Section II(8)(d) of the
Guidelines on Best Practices for Litigating Cases Before the Court of Chancery. It should be
modified to fit the circumstances, and used in conformity with the Guidelines.

J] THE COURT OF CHANCERY OF THE STATE OF DELAWARE

Plaintiff,

)
)
)
)

v

CANo.

)
)
Defendant.

)

STIPULATION AND [PROPOSEDI ORDER FOR THE PRODUCTION
AND EXCHANGE OF CONFIDENTIAL INFORMATION

WHEREAS, the parties to the above-captioned action (the “Litigation”) are
engaged in discovery proceedings, which include, among other things, taking depositions
and producing documents; and
WHEREAS, those discovery proceedings will necessarily involve the production
of certain information that the parties to the Litigation (the “Parties,” each a “Party”)
believe to be confidential and sensitive commercial, financial, or business information;
IT IS HEREBY STIPULATED AND AGREED, by the Parties hereto, through
their undersigned counsel, subject to the approval of the Court, pursuant to Court of
Chancery Rules 5(g) and 26(c), that this Stipulation and Order for the Production and
Exchange of Confidential Information (the “Stipulation”) will govern the handling of
documents, deposition testimony, deposition exhibits, deposition transcripts, written
discovery requests, interrogatory responses, responses to requests to admit, and responses
to requests for documents, and any other information or material produced, given, or

EXHIBIT 7

exchanged,

including

any information contained therein or derived therefrom

(“Discovery Material”) by or among any Party or non-Party providing Discovery
Material (each a “Producing Party”) in this Litigation.
1.

Any

Producing

Party

may

designate

any

Discovery

Material

as

“Confidential” under the terms of this Stipulation if such Producing Party reasonably
believes in good faith that such Discovery Material contains non-public, confidential,
proprietary, or commercially sensitive information that requires the protections provided

in this Stipulation (“Confidential Discovery Material”),
2.

The designation of Discovery Material as Confidential Discovery Material

shall be made in the following manner:
A.

In the case of documents or other materials (apart from depositions

or other pre-trial testimony): (i) by affixing the legend “Confidential” to each page
containing any Confidential Discovery Material; or (ii) in the case of
electronically stored information produced in native format, by including
“Confidential” in the file or directory name, or by affixing the legend
“Confidential” to the media containing the Discovery Material (e.g., CD-ROM,
floppy disk, DVD),
B.

In the case of depositions or other pre-trial testimony: (i) by a

statement on the record, by counsel, at the time of such disclosure or before the
conclusion of the deposition or testimony; or (ii) by written notice, sent to all
Parties within 10 business days of the deposition or other pretrial testimony;
provided that only those portions of the transcript designated as Confidential

37

Discovery Material shall be deemed Confidential Discovery Material. The Parties
may modify this procedure for any particular deposition or other pre-trial
testimony, through agreement on the record at such deposition or testimony,
without further order of the Court.
C.

In the case of any other Discovery Material, by written notice that

the Discovery Material constitutes Confidential Discovery Material.
3

The designation of Discovery Material as Confidential Discovery Material

shall constitute a representation that such Discovery Material has been reviewed by an

attorney representing the Party making the designation, and that there is a good faith
basis for such designation.
4.

Inadvertent failure to designate Discovery Material as Confidential

Discovery Material shall not constitute a waiver of such claim and may be corrected. A
Producing Party may designate as Confidential any Discovery Material that has already
been produced, including Discovery Material that the Producing Party inadvertently
failed to designate as Confidential, (i) by notifying in writing the Party to whom the
production has been made that the Discovery Material constitutes Confidential Discovery
Material, or (ii) in a manner consistent with Paragraph 2.

Upon receiving such

supplemental notice, the Parties shall thereafter mark and treat the Discovery Material so
designated as Confidential Discovery Material, and such Discovery Material shall be
fully subject to this Stipulation from the date of such supplemental notice forward. The
Party receiving such notice shall make a reasonable, good-faith effort to ensure that any
analyses, memoranda, notes, or other such materials generated based upon such newly
3

designated information are immediately treated as containing Confidential Discovery
Material. In addition, upon receiving such supplemental written notice, any receiving
Party that disclosed the Discovery Material prior to its designation as “Confidential” shall
exercise its best efforts (i) to ensure the return or destruction of such Discovery Material,
(ii) to ensure that any documents or other materials derived from such Discovery Material

are treated as if the Discovery Material had been designated as “Confidential” when
originally produced, (iii) to ensure that such Discovery Material is not further disclosed
except in accordance with the terms of this Stipulation and Order, and (iv) to ensure that
any such Discovery Material, and any information derived therefrom, is used solely for
the purposes described in Paragraph 8 of this Stipulation and Order,
5.

Confidential Discovery Material may be disclosed, summarized, described,

characterized, or otherwise communicated or made available in whole or in part only to
the following persons:
A.

The Parties and the directors, officers, employees, general partners,

and limited partners of the Parties, or any subsidiary or affiliate thereof, who are
assisting with or making decisions concerning the Litigation, to the extent deemed
reasonably necessary by counsel of record for the purpose of assisting in the
prosecution or defense of the Litigation for use in accordance with this Stipulation;
B.

Counsel who represent Parties in this Litigation (including in-house

counsel), and the partners, associates, paralegals, secretaries, clerical, regular and
temporary employees, and service vendors of such counsel (including outside

4
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copying and litigation support services) who are assisting with the Litigation for
use in accordance with this Stipulation;

C.

Subject to Paragraph 7, experts or consultants assisting counsel for

the Parties, and partners, associates, paralegals, secretaries, clerical, regular and
temporary employees, and service vendors of such experts or consultants
(including outside copying services and outside support services) who are assisting

with the Litigation;
D,

Subject to Paragraph 8, withesses or deponents, and their counsel,

only to the extent necessary to conduct or prepare for depositions or testimony in
this Litigation;
E.

Any person indicated on the face of a document or accompanying

covering letter, email, or other communication to be the author, addressee, or an
actual or intended recipient of the document, or, in the case of meeting minutes, an
attendee of the meeting;
F.

The Court, persons employed by the Court, and court reporters

transcribing any hearing, trial, or deposition in this Litigation or any appeal
therefrom; and
G.

Any other person only upon (i) order of the Court entered upon

notice to the Parties, or (ii) written stipulation of, or statement on the record by,
the Producing Party who provided the Discovery Material being disclosed, and
provided that such person signs an undertaking in the form attached as Exhibit A
hereto,
5
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6.

To the extent that testimony is sought concerning Confidential Discovery

Material during any deposition or in any other pretrial venue, any Party may exclude any
person from the deposition or other venue during such testimony if the Confidential
Discovery Material may not be disclosed to such person under the terms of this

Stipulation.
7.

Notwithstanding Paragraph 5(C) above, Confidential Discovery Material

may be provided to persons listed therein only to the extent necessary for such expert or
consultant to prepare a written opinion, to prepare to testify, or to assist counsel in this

Litigation, provided that such expert or consultant (i) is not currently an employee of, or
advising or discussing employment with, or consultant to, any Party or any competitor or
potential transaction counterparty of any Party, as far as the expert or consultant can
reasonably determine, and (ii) is using said Discovery Material solely in connection with
this Litigation, and further provided that such expert or consultant agrees to be bound by
the terms of this Stipulation by signing an undertaking in the form attached as Exhibit A
hereto. Counsel for the Party showing, providing, or disclosing Confidential Discovery
Material to any person required to execute an undertaking pursuant to this paragraph shall
be responsible for obtaining such signed undertaking and retaining the original, executed
copy thereof. Under no circumstances shall an expert or consultant who is a competitor
or an employee of a competitor of a Party, or who is providing services to any of the
foregoing, be provided access to Confidential Discovery Material absent further order of
the Court or consent of the Producing Party.

“Competitors” are persons or entities

endeavoring to engage in the same or similar lines of business, provide the same or
6
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similar services, sell the same or similar products, and/or operate in the same markets, as
well as any persons who are actually engaged in any of these activities.
8.

Notwithstanding Paragraph 5(D) above, Confidential Discovery Material

may be provided to persons listed therein only after (i) they confirm their understanding
and agreement to abide by the terms of this Stipulation by making such a statement on the
record, and/or by signing an undertaking in the form attached as Exhibit A hereto, or (ii)

a court of competent jurisdiction orders them to abide by the terms of the Stipulation.
Counsel for the Party showing Confidential Discovery Material to any person required to
execute an undertaking pursuant to this paragraph shall be responsible for obtaining such
signed undertaking and retaining the original, executed copy thereof.
9.

Discovery Material shall be used solely for purposes of this Litigation and

shall not be used for any other purpose, including, without limitation, any business or
commercial purpose, or any other litigation or proceeding; provided, however, that the
foregoing shall not apply to Discovery Material that is or becomes part of the public
record.
10.

Every person to whom Discovery Material is disclosed, summarized,

described, characterized, or otherwise communicated or made available, in whole or in
part, shall be advised that the information is being disclosed pursuant and subject to the
terms of this Stipulation and may not be disclosed or used for purposes other than those
permitted hereunder.

Each such person shall maintain the Discovery Material, or

information derived therefrom, in a manner reasonably calculated to prevent
unauthorized disclosure. Any Party issuing a subpoena to a non-Party shall enclose a
7
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copy of this Stipulation and notify the non-Party that the protections of this Stipulation
are available to such non-Party.
11.

Any pleading, brief, memorandum, motion, letter, affidavit, or other

document filed with the Court (a “Filing”) that discloses, summarizes, describes,
characterizes or otherwise communicates Confidential Discovery Material (a “Filing

Under Seal”) must be filed with the Court under seal in accordance with the provisions of
Court of Chancery Rules 5(g) and 79.1 and the Administrative Directive of the

Chancellor of the Court of Chancery of the State of Delaware Amended No, 2003 1,
dated March 15, 2007, regarding eFile Administrative Procedures, which may be
accomplished by submitting documents stating the following:
THIS DOCUMENT IS CONFIDENTIAL AND FILED
UNDER SEAL. REVIEW AND ACCESS TO THIS
DOCUMENT IS PROHIBITED EXCEPT BY PRIOR
COURT ORDER,
In addition, all such documents must be submitted with a cover page containing the
caption in the Litigation and the following statements and information:
YOU ARE I POSSESSION OF A DOCUMENT FILED
IN THE COURT OF CHANCERY OF THE STATE OF
DELAWARE THAT IS CONFIDENTIAL AND FILED
UNDER SEAL.

If you are not authorized by Court order to view or
retrieve this document read no further than this page.
You should contact the following person:
[filing attorney’s namel
[firm name of filing attorneyl
[address of filing attorneyl
[telephone number of filing attorneyl

S
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If a paper copy of that document is to be submitted to the Court for any reason, that
document shall be submitted in a sealed envelope or package marked with the title of the
Litigation and bearing a statement substantially in the following form:
CONFIDENTIAL
FILED UNDER SEAL PURSUANT TO A PROTECT WE
, 20_, GOVERNING
ORDER DATED
TS AND INFORMATION
DOCUMEN
CONFIDENTIALITY OF
OBTAINED DURING THE COURSE OF THIS LITIGATION.
THIS ENVELOPE IS NEITHER TO BE OPENED NOR
THE CONTENTS THEREOF DISPLAYED OR
REVEALED EXCEPT BY OR TO QUALIFIED
PERSONS OR BY COURT ORDER.
12.

The Parties making a Filing Under Seal must comply with the provisions of

Court of Chancery Rule 5(g), including, without limitation, the provisions governing the
filing of a copy of the Filing for public inspection that omits only the information that the
party believes should continue to be sealed for good cause.

Notwithstanding the

foregoing, the parties have no obligation to file public versions of any exhibits or
attachments to a Filing, unless otherwise ordered by the Court or required by the Register
in Chancery.
13.

All materials filed pursuant to Paragraph 11 shall be released from

confidential treatment by the Register in Chancery only as provided in Court of Chancery
Rule 5(g)(7) or upon further order of this Court. When any Party receives a notice from
the Register in Chancery pursuant to Rule 5(g)(7) concerning the release of Confidential
Discovery Material which was filed with the Court by such Party but contains Discovery
Material designated as Confidential Discovery Material by another Producing Party, the
9
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Party receiving the notice shall deliver a copy of such notice (by hand, email, or facsimile
transmission) to counsel for the Producing Party (or Producing Parties) within three
business days of receipt of such notice, if such notice is not otherwise sent to such
Producing Party by the Register in Chancery, so as to enable the latter to seek further
confidential treatment or to have the documents returned or destroyed. The provisions of
this paragraph may be waived only with the written consent of the Producing Party.
14.

In accordance with the provisions of Court of Chancery Rule 5(g)(6), any

Party who objects to the continued restriction on public access to any Filing Under Seal,
or any portion thereof, shall give written notice of the objection to the Producing Party.
To the extent that the Producing Party seeks to continue the restriction on public access to
the Filing Under Seal, or any portion thereof, the Producing Party shall file an application
with the Court within the seven-day period mandated by Court of Chancery Rule 5(g)(6)
for a judicial determination as to whether good cause exists for continued restricted
access to the Filing Under Seal, or any portion thereof.

Any Party who seeks the

continued sealing of any Filing Under Seal, or any portion thereof, shall file the
certification required by Court of Chancery Rule 5(g)(5).
15.

During the pendency of this Litigation, any Party objecting to the

designation of any Discovery Material or testimony as Confidential Discovery Material
may, after making a good faith effort to resolve any such objection, move on reasonable
notice for an order vacating the designation. While such an application is pending, the
Discovery Material or testimony in question shall be treated as Confidential Discovery
Material pursuant to this Stipulation. The provisions of this Stipulation are not intended
10
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to shift any burdens of proof, including the burden of establishing that any Discovery
Material validly constitutes Confidential Discovery Material, which burden remains on
the Party that designates such Discovery Material or testimony as Confidential.
16.

The Parties reserve the right to apply, pursuant to Court of Chancery Rule 5

(g) andIor Rule 26(c), upon short notice, for an order seeking additional safeguards with
respect to the use and handling of Discovery Material or to modify the terms of this
Stipulation.
17.

Entering into this Stipulation, or agreeing to an&or producing or receiving

Discovery Material or otherwise complying with the terms of this Stipulation, shall not:
A.

Prejudice in any way the rights of any Party to (i) seek production of

documents or information it considers subject to discovery, or (ii) object to the
production of documents or information its considers not subject to discovery;
B.

Prejudice in any way the rights of any Party to object to the

authenticity or admissibility into evidence of any Discovery Material;
C.

Operate as an admission by any Party that any particular Discovery

Material constitutes Confidential Discovery Material or contains or reflects trade
secrets or any other type of confidential information;
D.

Prejudice in any way the rights of any Party to (i) petition the Court

for a further protective order relating to any purportedly Confidential Discovery
Material, or (ii) seek a determination by the Court whether any Discovery Material
or Confidential Discovery Material should be subject to the terms of this
Stipulation;
11
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E.

Prevent any Party from agreeing in writing to alter or waive the

provisions or protections provided herein with respect to any particular Discovery
Material;
F,

Prejudice in any way the rights of any Party to object to the

relevance, authenticity, use, or admissibility into evidence of any document,
testimony, or other evidence subject to this Stipulation and Order;
G.

Preclude any Party from objecting to discovery that it believes to be

otherwise improper; or
H.

Operate as a waiver of any attorney-client, work product, business

strategy, trade secret, or other privilege.
18.

This Stipulation has no effect upon, and shall not apply to, a Producing

Party’s use or disclosure of its own Discovery Material for any purpose. Nothing herein
shall: (i) prevent a Producing Party from disclosing its own Discovery Material; or (ii)
impose any restrictions on the use or disclosure by a person of documents, materials, or
information designated as Confidential Discovery Material obtained lawfully by such
person independently of the discovery proceedings in this Litigation, and not otherwise
subject to confidentiality restrictions.
19.

If Discovery Material that is subject to a claim of attorney-client privilege,

attorney work product, or any other applicable privilege or immunity or ground on which
production of that information should not be made to any Party (“Inadvertent Production
Material”) is inadvertently produced to that Party or Parties, such inadvertent production

12
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shall in no way prejudice or otherwise constitute a waiver of, or estoppel as to, any claim
of attorney-client privilege, work product or other applicable privilege or immunity.
A.

A claim of inadvertent production shall constitute a representation

by that Producing Party that the Inadvertent Production Material has been
reviewed by an attorney for such Producing Party and that there is a good faith

basis for such claim of inadvertent production.
13,

If a claim of inadvertent production is made, pursuant to this

Stipulation, with respect to Discovery Material then in the custody of another

Party, the Party possessing the Inadvertent Production Material shall: (i) refrain
from any further examination or disclosure of the claimed Inadvertent Production
Material; (ii) if requested, promptly make a good-faith effort to return the claimed
Inadvertent Production Material and all copies thereof (including summaries and
excerpts) to counsel for the Producing Party, or destroy all such claimed
Inadvertent Production Material (including summaries and excerpts) and all copies
thereof, and certify in writing to that fact; and (iii) not use the Inadvertent
Production Material for any purpose until further order of the Court.
C.

A Party may move the Court for an order compelling production of

the claimed Inadvertent Production Material; however, while such motion is
pending, the Discovery Material in question shall be treated as Inadvertent
Production Material, and such motion may not assert as a ground for entering such
an order the fact or circumstance of the inadvertent production, nor shall such
motion include or otherwise disclose, as an attachment, exhibit, or otherwise, the
13
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Inadvertent Production Material (or any portion thereof) that is the subject of such
motion.
20.

Nothing herein shall be deemed to waive any applicable common law or

statutory privilege or work product protection.
21.

In the event additional Parties join or are joined in this Litigation, they shall

not have access to Confidential Discovery Material until the newly joined Party by its
counsel has executed and filed with the Court its agreement to be filly bound by this
Stipulation.
22.

The Parties agree to be bound by the terms of this Stipulation pending the

entry by the Court of this Stipulation, and any violation of its terms shall be subject to the
same sanctions and penalties as if this Stipulation had been entered by the Court.
23.

Subject to the requirements of Court of Chancery Rules 5(g)(7) and 5(g)(8),

and any applicable rule of the Delaware Supreme Court, the provisions of this Stipulation
shall, absent written permission of the Producing Party or further order of the Court,
continue to be binding throughout and after the conclusion of the Litigation, including,
without limitation, any appeals therefrom, except as provided in Paragraph 24.
24.

In the event that any Confidential Discovery Material is used in open court

during any court proceeding or filed as a trial exhibit, the material shall lose its
confidential status and become part of the public record, unless the Producing Party
applies for and obtains an order from this Court specifically maintaining the confidential
status of particular material.

Prior to any court proceeding in which Confidential

Discovery Material is to be used, counsel shall confer in good faith on such procedures
14
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that may be necessary or advisable to protect the confidentiality of any such Discovery
Material.
25.

Within 30 days after receiving notice of the entry of an order, judgment, or

decree finally disposing of this Litigation, or any other proceeding in which Confidential
Discovery Material is permitted to be used, including the exhaustion of all possible
appeals, and upon the written request of the Producing Party, all persons having received
Confidential Discovery Material shall either (i) make a goodfaith and reasonable effort
to return such material and all copies thereof (including summaries, excerpts, and
derivative works) to counsel for the Producing Party; or (ii) make a good-faith and
reasonable effort to destroy all such Confidential Discovery Material, and certify to that
fact in writing to counsel for the Producing Party. However, counsel for the Parties shall
be entitled to retain court papers, deposition and trial transcripts, and litigation files
(including attorney work product and discovery material containing Confidential
Discovery Material), provided that such counsel, and employees of such counsel, shall
maintain the confidentiality thereof and shall not disclose such court papers, depositions
and trial transcripts, and litigation files (including attorney work product and discovery
material containing Confidential Discovery Material) to any person except pursuant to a
court order or agreement by the Producing Party or except as otherwise required by law.
All materials returned to the Parties or their counsel by the Court likewise shall be
disposed of in accordance with this Paragraph.
26.

If any person in possession of Confidential Discovery Material (the

“Receiver”) receives a subpoena or other compulsory process seeking the production or
15

other disclosure of Confidential Discovery Material produced or designated as
“Confidential” by a Producing Party other than the Receiver (collectively, a “Demand”),
the Receiver shall give written notice (by hand, email, or facsimile transmission) to
counsel for the Producing Party (or Producing Parties) within three business days of

receipt of such Demand (or if a response to the Demand is due in less than three business
days, at least 24 hours prior to the deadline for a response to the Demand), identifying the

Confidential Discovery Material sought and enclosing a copy of the Demand, and must
object to the production of the Confidential Discovery Material on the grounds of the
existence of this Stipulation. The burden of opposing the enforcement of the Demand
will fall on the Producing Party.

Nothing herein shall be construed as requiring the

Receiver or anyone else covered by this Stipulation to challenge or appeal any order
requiring production of Confidential Discovery Material covered by this Stipulation, or to
subject itself to any penalties for noncompliance with any legal process or order, or to
seek any relief from this Court or any other court. Compliance by the Receiver with any
order directing production pursuant to a Demand of any Confidential Discovery Material
will not constitute a violation of this Stipulation.
27.

No Receiver shall reveal any Confidential Discovery Material, or the

information contained therein, to anyone not entitled to receive such Confidential
Discovery Material under the terms of this Stipulation. In the event that Confidential
Discovery Material is disclosed to any person other than in the manner authorized by this
Stipulation, or that any information comes to the Receiver’s attention, that may indicate
there was or is likely to be a loss of confidentiality of any Confidential Discovery
16
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______

Material, the Receiver responsible for the disclosure or loss of confidentiality shall
immediately inform the Producing Party of all pertinent facts relating to the disclosure or
loss of confidentiality, including, if known, the name, address, and employer of each
person to whom the disclosure was made. The Receiver responsible for the disclosure or
loss of confidentiality shall also make reasonable efforts to prevent disclosure of

Confidential Discovery Material by each unauthorized person who receives the
information.

28.

The Parties agree that the production of any Discovery Material by any

non-Party shall be subject to and governed by the terms of this Order.

[COUNSEL]
Attorneys for Defendant

[COUNSEL]
Attorneysfor Plaintiff

SO ORDERED this

day of

,

20_.

[Vice] Chancellor

17
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_______________________________________________________________

EXHIBIT A
IN THE COURT OF CHANCERY OF THE STATE OF DELAWARE

)
)
)

Plaintiff,

)
CANo

v

)
)
)

)

Defendant.

AGREEMENT TO BE BOUND BY STIPULATION AND ORDER FOR THE
PRODUCTION AND EXCHANGE OF CONFIDENTIAL INFORMATION
I have read the Stipulation and Order for the Production and Exchange of
Confidential Information (the “Stipulation”) in the above-captioned action. I understand
its terms and agree to be fully bound by them, and I hereby submit to the jurisdiction of
the Court of Chancery of the State of Delaware for purposes of enforcement of the
Stipulation. I further agree not to disclose or use any Confidential Discovery Material (as
defmed in the Stipulation) for purposes other than those permitted under the Stipulation.

Signature
Name
Affiliation
Date

Title

18
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Presented by Joseph N. Campolo, Esq.

CM
CAMPOLO. MODLEI’ON

MCCORMICK, LL

DELAWARECHANCERYCOURW
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The Delaware Court of Chancery is widely recognized as the
nation’s preeminent forum for the determination of disputes
involving the internal affairs of the thousands upon thousands
of Delaware corporations and other business entities through
which a vast amount of the worlds commercial affairs is
conducted.
http://courts.delaware.gov/chancery/
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The Delaware Court of Chancery is a non-jury trial court that serves as Delaware’s
court of original and exclusive equity jurisdiction, and adjudicates a wide variety of
cases involving trusts, real property, guardianships, civil rights, and commercial
litigation.
The Court of Chancery has jurisdiction to hear and determine all matters and causes
in equity.
In today’s practice, the litigation in the Court of Chancery consists largely of
corporate matters, trusts, estates, and other fiduciary matters, disputes involving
the purchase and sale of and, questions of title to real estate, and commercial and
contractual matters in general.
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MCCORMICK, LLP

The Court of Chancery consists of one chancellor and four vice chancellors. The
chancellor and vice chancellors are nominated by the Governor and must be
confirmed by the Senate for 12-year terms. The chancellor and vice chancellors
must be learned in the law and must be Delaware citizens.

Court of Chancery (pictured left to right)
Vice chancellor i. Travis Laster
Vice Chancellor John W. Noble
Chancellor Andre 0. Bouchard
Vice Chancellor Donald F. Parsons, Jr.
Vice Chancellor Sam Glasscock, Ill
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Expedited Schedule
•Trial typically in less than 1 year from filing of Complaint
•2012: 1,113 civil cases filed
•2013: 1,064 civil cases filed
3tII

—
Sl,

i&4I1pII..

1003

S,,,oc, Reosrenin Chancery A ,srrr,r,raatrse Office,’
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1,113
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“Guidelines to Help Lawyers Practicing in the Court of Chancery”

Practice guide only and not intended to be “used as a sword to wound adversaries”
or even cited before the Court.
Intended to be used to reduce conflict over non-merit issues.
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•

Delaware lawyers who appeared are ultimately responsible to the
Court for the case and its presentation.

•

Non-Delaware counsel cannot make any direct filings or initiate contact
with the Court.

•

Delaware lawyer cannot submit a letter from a non-Delaware counsel
along with a cover letter. Needs to be on Delaware counsel’s
letterhead and signed by Delaware counsel,

CAMPOLO MDDLrON

MCCORMICK, LLP

Electronically Stored Information (ESI)
Court of Chancery Guidelines for Preservation of Electronically Stored
Information:
flov, flrmjc1o mflOd J i px ci—5ca’
Must develop and oversee a preservation process
Party must take reasonable steps to preserve ESI
Disseminate litigation hold notices
Parties are to confer about the scope and timing of discovery of ESI
Failure to take reasonable steps to preserve ESI may result in serious
consequences for a party or its counsel.
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Confidentiality Stipulation
ocs ampICor’ dentl tyNt
h toll iurt eIa’ e gc /Ch irerv / 1
•Provides for designation of Confidential material or information
‘Procedures for filing documents under seal
Discovery Disputes
Parties are to meet & confer before bringing discovery disputes to the
Court’s attention
Discovery Motions may not be decided by trial
Case study: Dispute over depositions of witnesses to occur in Delaware
or California
•Plaintiff filed a Motion to Quash deposition notices.
‘1 week before trial, decision made to take deps in California, Court
could have (i) ordered deposition to occur at time of trial or (ii) the
court would have ordered a video deposition, which would preclude us
from an in-person deposition.
(PA

M
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Time
Trial time divided equally

—

need to track time usage

Procedure
‘Party with burden of proof presents first and controls the call of

witnesses. May call on opposing party’s witness as part of its case-inchief.
‘Witnesses should only appear once unless called in the rebuttal
case.
• Controlling party would present the witness first, then the
other side would cross-examine without any limitation to the
scope of direct.
—

Post-Trial Brief

cM
M
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Memorandum Decision
9O days from final submission
Judgment agreed upon
•lf not agreed upon, prevailing party is to submit a form order with a
cover letter identifying the issues between the parties.
•Non-prevailing party is to respond with a markup of prevailing party’s
proposed form of order.
—

CAMPOLO. M,00LCTON

MCCORMICK LL

Other notable comments in Guidelines:
Cell Phones
•The Court prohibits the possession of hand-held electronic devices of any
kind in the courtroom itself.
• Device may be confiscated or you may be sanctioned.
• Failure to comply twice = should not expect to participate in the
remainder of the proceeding
Proper Attire
• Formal business suit or dress with formal business shirt or blouse

CM
-M
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Court Rules and Recent Amendments to the Chancery Rules are found
on the Delaware Court of Chancery l-1omepage. The ‘nws” section in
r.he middle of the page contains information about recent rule changes

CM
CAMOLO. MDOLETON

MCCORMICK, LU’

Sample forms are provided on the Court’s website:

ware State Courts

-

,
‘J’W
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The Delaware Supreme Court is the states highest court, with final appellate
jurisdiction in certain criminal and most civil appeals from the Court of Chancery
and the Superior Court. Although the Court maintains offices in Wilmington and
Georgetown, cases are typically heard at the Supreme Court Building located on
The Green in Dover.

CM
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The Supreme Court consists of a chief justice and four justices who are
nominated by the Governor and confirmed by the Delaware State Senate.
The justices are appointed for 12-year terms and must be learned in the law
and citizens of Delaware. Three of the justices must represent one of the
major political parties while the other two justices must be members of the
other major political party.

As pictured:
Justice Henry duPont Ridgely
Justice Randyi, Holland
Chief Justice Leo E. Strine, Jr.
Justice Carolyn Berger
Justice Karen L Valihura
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RULES:
h
•Notice of appeal shall be filed in the office of the Clerk of the Supreme Court
within 30 days after entry upon the docket of a judgment, order or decree from
which the appeal is taken [Rule 6J.
‘Opening Brief served and filed no later than 45 days after notice of appeal
[Rule 15(a)(i)j,
‘Answering Brief served and filed no later than 30 days after service of
appellant’s brief [Rule 15(a)(ii)],
‘Appellant’s reply brief, if any, shall be served and filed no later than 15 days
after service of appellee’s brief (Rule 15(a)(ii)].

CM
-M

Extensions

—

CAMPOLO. MDrZLErON

MCCOPM,Cpc.

strongly discouraged

Motion for extension of time must be docketed at least five days in
advance of due date. Must contain opposing party’s position on the
motion or set forth reason why position cannot be ascertain [Rule
15(b)(1)1.
.lf granted = 3 additional days
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•

Oral argument only if requested by one of the justices

•

20minutestotal

• Appellant entitled to open and conclude argument
•

At the beginning, appellant shall inform the Court of the amount of time,
if any, the appellant wishes to reserve for rebuttal

•

Video and audio of nonconfidentiai cases argued are available on the
Delaware Supreme Court website:
http://courts.delaware.gov/supreme/oralarguments/
cM
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•

Decision is typically issued 90 days after final submission or oral
argument

•

45.7% of Civil Appeals Affirmed
5.3% of Civil Appeals Reversed
1.4% of Civil Appeals Remanded

•
•

SUPREME COURT
1 II

qTTII I

Total

[

208
164
372

589%
4°
52.2%

CowS Dismissal
CnniinslAppeals
cvl Apprsls
ToIl

s
58
143

211
152
20.15’

I
II
12

03%
ba

1.7%

Lease a Appeal
.
Denied
06’,
0
‘3 ‘o
‘4
4.85
34

-

21
19

590

40

5.6%

15
5

5°
.

18-

3 %
4%
1.5%

25
.18
.73

7 tOo

134%

10.3%

Total

Otller°
0
20
20

—

R&manded

Reversed

Affirmed

-

Cnmural AppeaLs
Civil Appeals

WI WT’1I)R.F fl1W1r

0.01
56
2.85i

393
559
712

l00’
10J°o
100°.1
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Joe Campolo is Managing Partner at Campolo, Middleton & McCormick. I-ta specializes i
representing individuals and businesses Involved in routine or complex legal matters. He served
honorably in the United States Marine Corps, then attended Stony Brook University from which he
graduated with honors. He then attended Pordham Law School, upon graduating and being
admitted to the New York State and federal Bars (tONY, SONY), he began practicing iaw at some of
Long islands largest and most respected law firms. He also served as the Village Prosecutor for the
Village of Sands Point. Joe was then brought onto serve as In house General Counsel to a national
technology company, where he was ultimately promoted to President. While President, he
attended and completed the Executive Business Program at the Sioan School of Management at
the Massachusetts Institute of Technoiogy,
Having broad experience in both commercial litigation and transactions, Joe’s practice today

focuses on business litigation (including RICO, antitrust, securities, shareholder/member breakups.
Intellectual Property, employment, contracts, UCC, ron-compete and breach of fiduciary duty
claims), as well corporate and commercial real estate transactions. He has vast experience in
forming companies, raising capital and ultimately helping those companies with a merger,
acquisition, sale, or other liquidity event, as well as representing and advising the Boards of those
entities (for both for-profit and not’for-profit entities). He has successfully tried cases In both State
and Pederal Court, has been involved Innumerous arbitratlons and mediations, and has conducted
administratIve hearings before many federal and state agencies.
Joe Is also very active in the Long Island community, having served as President of the Stony Brook
University Alumni Association and as President of Child Abuse Prevention Services (CAPS). He
currently isa member of the Town of Brookhaven Small Business AdvIsory Council, and is on the
faculty at Stony Brook University, where he teaches Business Law In the MBA Program. He has
published articles and advisories in numerous publications and has appeared on many local
television, newspaper and radio programs.
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Joe Campolo is the Managing Partner of Campolo, Middleton & McCormick. He
specializes in representing individuals and businesses involved in complex legal
matters. He served honorably in the United States Marine Corps, and then
attended Stony Brook University and Fordham Law School, where he was a
member of the Intellectual Property, Media & Entertainment Law Journal,
served as a research assistant for Michael Martin (Evidence, 7th Ed.) and as a
judicial intern to Judge Denis Hurley (EDNY). Upon graduating he began
practicing law at some of Long Islands largest and most respected law firms
and served as the Village Prosecutor for the Village of Sands Point. Joe was

then brought on to serve as in house General Counsel to a national technology
company, where he was ultimately promoted to President. During his tenure as
General Counsel, he was responsible for the company’s international growth
and gained tremendous experience in negotiating and closing all types of
business agreements and transactions, raising private equity, as well as
managing complex business litigation. While President, he attended and
completed the Executive Business Program at the Sloan School of Management
at the Massachusetts Institute of Technology.
Joe is also very active in the Long Island community, volunteering his time and
services for many local non-profit organizations. He is also on the faculty at
Stony Brook University, where he teaches Business Law in the MBA Program.
He has published articles and advisories in numerous publications and has
appeared on many local television, newspaper and radio programs.
Recognitions
2001 Stony Brook University Alumni Award
2010 John S. Davis Memorial Award Recipient (CAPS)
2010 Who’s Who in IP and Labor Law (Long Island Business News)
2011 Who’s Who in Corporate Law (Long Island Business News)
2012 Honoree at annual Golf Outing (VIBS)
2013 Long Island Business News Leadership in Law Award
-

-

-

Joseph N. Campolo, Esq.
MANAGING PARTNER
Telephone: (631) 738-9100
Facsimile: (631) 738-0659
Email: jcampolo@cmmllp.com

PRACTICE AREAS
Corporate Law
Commercial Law
Real Estate
Transactions
Litigation
Not-for-Profit Law

-

-

EDUCATION

—

Boards/Associations
Past President of Stony Brook University Alumni Association
Past President and Board Member of Child Abuse Prevention Services (CAPS)
Past Board of Directors for Make-A-Wish Foundation of Suffolk County
Member of Brookhaven Business Advisory Council
Board of Directors for Hauppauge Industrial Association-Long Island
Member, Advisory Board, Staller Center for the Arts, Stony Brook University

State University of New York at

Stony Brook (B.A., 1994)
Fordham Law School
(J.D., 1997)
BAR ADMISSIONS
New York

I
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PROTEGRTY Advisors

INTRODUCTION
Serial entrepreneur— 25 years developing and financing
technology, media, product and service companies
Structured $50 million in venture capital, private equity
financings as founder/CEO
Multiple M&A transactions as buyer and seller
Inventor of record on two US. patents for electronic distribution;
co-author of font software book for commercial design industry
•

Chair Stony Brook University College of Business
Entrepreneur Speakers series

•

Co-Chair

•

Former Chair

—

—

Social Enterprise Alliance of Long Island
—

Brookhaven Business Advisory Council
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US. DEMOGRAPHIC
The oldest of America’s baby boorners started turning 65 on January 1, 2011 at a rate of 10,000
people a day a trend that will last for the next 19 years
—

The Number of 65-Plus Americans Growing Rapidly
POPULATION 65 YEARS AND OLDER, 1900-2050
100
90

-

Age 65-75
Age 75-84
-Age85+

60

Cu

50

1940

1970
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PROTEGRITY Advisors

IMPACT ON MA
HETIHEMEN1P
For the first time, retirement was cited as the
#1 reason for sale of business across all
Main Street and Lower Middle Market sectors
for the year ended 2012

TRANSFER

44

65% to 75% of small businesses in the U.S.,
some 10 million, will likely be put up for sale
during the next 10 years

in, Maqarft. The M&A Source PepperdSve Prtcete CoSaI Merketu
Project, Per; Re000,00 Center,
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PROTEGRITYAdvisors

STRATEGIC BUYERS
Widespread interest in acquisitions by US businesses

Businesses currently engaged in or
are open to making an acquisition
Seeking

Currently in the process of making
an acquisition
Actively seeking purchase targets

41%

VJHO
C

-aflt flr’ car cs

“

cc

,

Not actively looking to buy, but
would consider an acquisition if
presented with the right opportunity

S

v?’c;3t C
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PROTEGRITY Advisors

BUYERS

PRIVATE EQUITY

Private equity firms focus primarily on small to midsize businesses with up to $100 million valuation

Investments (count) by Deal Size
100%

::

—

Conipanes that Private Equity
firms invest in that are valued
below $100 million

T3
$25B
S13-S238

70%

S5XM-S1B

Target companies valued below

$1O0M-$5ooM
20%

•S25M-SIOOM

-

10 20 3Q40 10 2Q30 40 1Q20 3Q 40 10 20

2010

2011

2012

4Unde$25M

I

Target companies valued between
$25 and $100 million

2013
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BENEFIT BY BUYER TYPE
•

Higher valuations through elimination of
redundant expenses

•

Faster due diligence

*

Expanded market share and strength as
combined company

•

Access to greater financial resources

•

No exposure of company secrets to strategic
(i.e. competitor) during due diligence

•

Possible second exit in three to five years

PAOTEBRITADVISORS.COM • 888-364-8795 • PAGE 8
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MARKET SEGMENTS
Most Long Island Busnesses
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PROTEGRITY Advsors

SERVICE PROVIDERS
BULGE BRACKET BANKS

BUSINESS BROKER
Main Street

Lower Mid-Market

Mid-Market

Upper Market

Qjenteyqe

Under $2MM

Up To $IOOMM

$IOOMM to $1B

$BiIlions

Services

Web Listing

M&A Process

M&A Process

M&A Process

Clients

4;

Fee

:

Success

Hourly/Flat
Success

Upfront-i+

Monthly Retainer
Success

+

Upfront+
Monthly Retainer

PRIJTEQRITYAOVISORS.COM • 888-384-8795 • PADE 11
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BUSINESS BROKER FOESS
l
Selling a Main Street business using a Business Broker can take from as litfie as a month up to severa
years depending on market conditions and the desirability of the business

Business Brokers
use a process
similar to selling a
residential property.
which is why many
realtors also serve
as business brokers

Preparation of company description for posting on
broker and affiliate websites
Assistance in estimating business value
Contact known purchasers
•

Handle buyer inquiries

•

Facilitate non disclosure agreements
Assist in discussion and meeting logistics

PROTEGRITYADVISORSCDM 888-364-8795 • PABE 12
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PROTEGRITY Advisors

M&A PROCESS
to six months or
A typical competitive sale process using an M&AAdvisor cr Investment Bank can take four
longer to complete.

Phase Ill
Final Negotiations, Due
Diligence, Documents

Phase II
Buyer Selection

r— Phase

Marketing
Preparation

4
4Week

Management Presentations

Contact Potential Buyers

•

>

Calls

• Site Visits

>

emails

•

Virtual Data Room Access

•

Request Final Bids, Letter of

•

Select Winning LOl

•

Define Process

•

•

Organizational Meeting
& Due Diligence

>

Teaser

Valuation

•

Sign NDAs

Intent (LOl)

•

Marketing Materials

•

Send Procedure Letter & CIM

>

Target List

>

Call Script

•

Site Visit

>

Blind Teaser

>

Confidential Info
Memorandum (CIM)

Closing

•

Final Due Diligence

•

Negotiation of Documents

•

Closing

Request Preliminary Non
Binding Expression of Interest
•

Analysis of Bids
Select Buyers for Phase II

PROTEGRITYADVISORSCOM • a8-384-8795 • PAOE 13
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PROTEGRITY Advisors

BUSiNESS VALUAIIOHIS
judgment rather
Calculafing the value of a privatelyhe Id business uses financial models that rely heavily on
negotiation.
than hard numbers. Therefore, any professional valuation can only be a basis for

Two Commonly Used Valuation Methods For Privately Held Businesses

•

Premise: What are comparable
businesses selling for in the marketplace?

•

Methodology: Multiple of Revenue or
Earnings Before Interest, Taxes,
Depreciation, and Amortization (EBITDA)

Premise: How much cash will the
business generate over time, and what is
its end value?
Methodology: Discounted Cash Flow
Analysis Determine present value of
projected cash generated by business
—

PRUTEGRITVADVISORS.COM B88-3B48796 • PAGE 14
*

C

90

Ø4

PROTEGRITY Advsors

TOP SELLER MISTAKES
the business
The greater the emotional attachment, the more likely seUers are to hang on too long when
would truly be better served by someone with more energy, new ideas, or additional resources.

Lower Middle Market
•

#1

Unrealistic Expecotions

Unrealistic Expectations

#2

Poor Financial Records

Emotional Ties

#3

Declining Sales

Declining Sales

r:(JTFGRI[YADVISflRSCUM •

•

FGE 1

(

>

92

S PRDTEGNTYAdvIsarW

OTHER BUSINESS OWNER PITFALLS
X Attempting to become an MM expert using their business as training

X Not staying focused on their business, revenue and profits
X Not controlling information/rumors with employees and vendors
X Not seeing their business through the eyes of a buyer
X Insisting that preparation of financial statements by a CPA is not necessary
X Insisting that a previously produced valuation is sufficient

mowamwcvisens.ce•eaunenw

c
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PROTEGRITY Advisors

NATIONAL MA ACT WilY
Lower Midd’e Market Transactions
3000
2,750

2004 2007 M&A Boom

2,500
2,250
2,000
1,750
a,

1,500
1,250
1,000
750
500
250
2004

2005

2006

2007

2008

2009

2010

2011

2012

2013

Hi ‘14

Hi ‘13

Source: Capital IQ, Target Revenue <5100MM
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PROTEGRITY Advisors

LONG ISLAND MEL; UDJllIf
Protegrity Advisers: Long island M&A Report January 2009

•

—

September 2014

102 deals announced, 94 completed (92%)
$41 million average deal size
2014 average deal size nearly double 2013

•

2014 deals exceeded $1 billion for first time ever

•

Trends point to solid growth for 2014 and new year

PROTEGRITY Advisors

POTEORITVADVSORS.COM • BB8384795 • PAGE 20
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PROTEGRITY Advisors

Protegrity is located in the major New York metropolitan area with representation

in London and Brussels

ADDRESS

4175 Veterans Memorial Highway
Ronkonkoma, NY 11779

WEBSTE:

www. ProtegrityAdvisorscom

EMAIL:
TELEPHONE:

BNewmanProtegrityAdvisors.com

888-364-8795, extension 828

PROTEGRITYADVISORSCOM • 888-3648795 PAGE 21
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GETTRYMARCUS

ALWAYS LOOKING DSSPER

Using the Forensic Accountant
in Litigation
Presented to:
The Suffolk County Bar Association
October 17, 2014

Andrew P. Ross
CPA, CFE, CVA, PFS
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Retaining the Forensic Accounting
Expert
Consulting Expert

Testifying Expert

E1tRVMMasII

4

10

ConsuJting Expert

Provide Advice and Guidance to the Law Firm
• Usually Retained by the Attorney
May Never Be Disclosed
• Operates Under Attorney’s Client Privilege

ii
I

TAX
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99
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Consulting Expert (cont’d)

Can Assist Counsel in:
Reviewing Documents
Evaluating Strengths and Weaknesses of
the Case
Prepare For/Attend Depositions

4ccoUNrN

CEflPMAPCOS

I TAX
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CXNSULrINX
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Testifying Expert

Not Under the Direction of the Retaining
Law Firm
Disclosed to the Opposition
Does Not Operate Under Privilege

GEflRYMARCAX
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Matters for the Forensic Accountant

Dissenting Shareholder and Oppression
Cases
Partnership Dissolutions
Contract Disputes
Marital Dissolutions
Bankruptcy Proceedings
Business Valuations

II

-

cc4r,

8

II

Forensic Accounting

“Follow the People and the Money”

QE1TFYNARCU$
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Ways the Forensic Accountant
Can Assist Counsel
Evaluation of the Matter
Non-Financial Forensics
Discovery Assistance
Financial Forensics
Settlement Negotiations
Expert Reporting
Expert Testimony & Trial Support
Business Valuations
GETTPTMAF4CUS
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Evaluation of the Matter

For the Plaintiff
Should the Matter be Pursued?
• Should a Quick Settlement be Sought?
For the Defendant
• Is the Case Frivolous?
• Should a Quick Settlement Be Sought?

GETTRVMAXCL$
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Non-Financial Forensics
“Covert” Methods to Investigate People
-

Timeline/Event Analysis
Entity Chart
Genogram
Organizational Chart
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“Covert” Methods to Investigate
People
White Pages (www.whitepages.com)
Facebook (wwwJacebookcom)
You Tube (wwwyoutube.com)
Linkedln (www.Iinkedincom)
Others (Blogs, Google Searches, etc)

GEflGUMkRQJS
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Timeline Analysis

9
i

TmeIine of Events

Mon ian 2, 2012
Shareholder S Increases his salary by 60%J

Mon June 3, 2008
XVZ Company, Inc.
Incorporated with Shareholder I
olr2asownera

SunAugl5,2010
Shareholder 2 moves to Florida
& becomes an Inactive shareholder

FrlOecZ9,2012
DIstrIbutIons no longer paId to
Shareholders 1 &2 as of this date—

:

Shareitolderlcoetrictsforlmprovemevts
to his personal residence— funds paid
emrpo

Mon Apr 25. 2011
Shareholder 1 purchases an
automobile for his wife with

CVPWXXO.S

Ill

Classlcsquease-out’of
Sharehnlder2from the Company

Tue sept 25, 2013
Shareholder2commeeces
Llost5haelder1

ACCXUNrPNG
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Entity Chart

f

In560ilnont. LLC
3otti,ti. IA

•

\>

United Patlers,
LLP
Mvth-wrr.

Austraha

EVT5AOACXS

acc000rAis

TAX

104

15

GENOGRAM: Robert Smith “Family” Tree For Investigation

4CCUNTNc
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Organization& Chart

Red font
Fr
V

—

—

—

Family

Friends since school days
Worked together many years
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“We’re a Small Company and Don’t Have the
Staff to Copy All the Records”
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Smith v. lanes
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Discovery Assistance

Document Requests
Document Maintenance/Inventory

I
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Financial Forensics

Analyzing Source Documents
Financial Statements
Tax Returns
Bank/Brokerage Statements
Loan Agreements
Lease Agreements
Many Other Financial and Non-Financial
Documents
cEnqvwacus
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Financial Forensics (cont’d)

Techniques
Link Analysis
GAP Detection
Financial Indicators
Tracing

SERVHACUS
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Gap Detection
Missing Check Numbers
7314

7315

7007

7446

7314
1315

1406
1543
75,44
‘$33

7004

‘771

7779

7007

7303

‘1:321

11331

7053

04404144033004-

9437030

‘172028

004033.03053.30 434,

93,704100

740,2306

10080.l*34*309434,

$0077070

17712028

00i0.C83*L*0.9O0
10*44.70411*943008

$3780238

2,42513

90676923

2002013

04140013.2880010400

034.89469

3,342013

Foscioaco,,.omrcoo.

926.9*2.30

426,2013

‘353

7770
1687

7868
‘:323
13,21

11323
11324
1:120
11138
11321
1326

1228
33330
11333
1343

11342

1343

A0000WIINI3

“0‘?‘3 l3388:

130tT0V3462OS

040

CONSOLIING

24

1I

Gap Detection
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Financial Indicators
Beneish M-Score
Altman Z-Score
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Earnings Manipulation Tests
Beneish “M” Score
“The Detection of Earnings Manipulation”

Professor Messod D. Beneish
Measures probability of financial statement
manipulation
Comprised of 8 indices to derive “M” score
Quantifies the change in key financial measures
• Score higher than -2.22 has higher probability of
financial statement manipulation
• Can be modified for subject company
GETTGYRGGQJS
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Earnings Manipulation Tests
Beneish “M” Score
Days’ Sales in Receivables Index (DSRI)
Gross Margin Index (GMI)
Asset Quality Index (AQI)
Sales Growth Index (SGI)
Depreciation Index (DEPI)
SGA Expenses Index (SGAI)
Total Accruals to Total Assets Index (TATA)
Leverage Index (LVGI)

-

ACCOUNUNG
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Beneish “M” Score

N
M
+

The 8 Variable Formula

SGI
484 + O.92*DSRI + O.528*GMI + O.404*AQI + O892*
I
O.327*LVG
O.115*DEPI O172*SGA + 4.679*TATA
=

-

—

—
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•
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Expert Reports

Under the Federal Rules of Civil Procedure the
Expert Report Should Include:

A Statement of All Opinions Expressed and the
Basis and Reasons for Them
Information Considered in Forming the Opinion(s)
Exhibits Used in Support of Opinion(s)
Expert’s Qualifications, Including a Listing of
Publications Authored in the Last Ten Years
Expert’s Compensation
Listing of Cases Expert has Testified in Within the
Proceeding Four Years
C000NTING

TAC

CONSuLUNG
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Expert Testimony & Trial
Support
Depositions
• Prepare Questions/Attend Depositions of:
Opposition’s Expert Witness
Opposition’s Fact Witnesses

• Trial
• Prepare Questions for Witnesses
• Create Visual Aids for Trial
Charts
Diagrams
ACCOUNTiNG

TAX I CONSULTING

GETIRVM&NØJS
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Business Valuations
Intricate, Multi-Faceted Process
No “official” Set of Rules or Guidelines
Standards Developed for Guidance
Many Different Scenarios in Today’s Complex
Environment

GETTRVMOJS
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What is the Value Sought?

Statutes
Contractual Definitions
Agreements Between Parties
Direction of the Court
Direction from Client or Attorney

FTTRVMOJS
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More Valuation Concepts and
Axioms

• There is No Precise, Single, and Irrefutable
“Right” Answer
• Experts Will Usually Differ in Their Judgments
of Value
• There are Generally Accepted Methods of
Business Valuation

sErPVH.Roas
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No Magic Formula
A Competent Business Valuation Requires
the Use Of:
Sufficient Amount of Field Work
Use of Investigative Analysis
Application of Quantitative Methods
Hard Work

OETTPYMAROJS
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Reason for Business Valuation

• Business Acquisitions I Due Diligence
Gift and Estate Arena
• Commercial Litigation
• Bankruptcy
a Matrimonial
a Other

aCCCoNr!NG TAX
-
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Standard of Value

Fair Market Value
Fair Value
Investment Value
Strategic I Synergistic Value

4CCOUNflNG
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important IRS Guidelines

Revenue Ruling 596O
Revenue Ruling 68-609
Revenue Ruling 93-12

SE’TRVMAJO.JS
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Revenue Ruling 59-60

Nature of Business: History of Enterprise
Economic Outlook in General, and Specific
Industry Outlook
Financial Condition of the Business
Earnings Condition of the Business
Dividend Paying Capacity
Enterpris&s Goodwill and Other Intangible
Values
Sales of the Stock and the Size of the Block of
Stock to be Valued
Market Price of Stocks of Corporations
Engaged in the Same or a Similar Business

fl
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Valuation Approaches

The Market Approach
The Asset-Based Approach
The Income Approach

III
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Market Approach

Guideline Company Method
Transaction Method
Various Data Bases
Industry Methods (Rules of Thumb)

,ccouWtNe
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Asset-Based Approach

Adjusted Book Value
Liquidation Methods

ETTTh’RPQ$
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Income Approach

Capitaflzation of Earnings
Discounted Earnings
Excess Earnings Method

GErIRYMMOJS
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Normalizing Adjustments to Value

income Statement Adjustments:
Discretionary Adjustments
Owners’ Compensation and Perquisites
Rent Expense (If Not at Arm’s Length Lease)
Non-Operating/Nonrecurring Adjustments

SCTrnVMMOJN
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Normalizing Adjustments to Value

Balance Sheet Adjustments:
Property and Equipment Adjustments to Fair
Market Value

Related Party Loan Accounts
Non-Operating Assets (Such as Investment
Portfolio or Real Estate)

ACCOLJNflNG

GEUQYRAROJS

t

CONSULrING

46

NI
s

Developing a Capitalization Rate

bbotson Method
• Buildup Method
• Five Components of Risk

• Duff and Phelps Method
• Others to Consider

GETTRYfrtMQS
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Discounts and Premiums

Minonty Interest Discount (Control
Premium)
Lack of Marketability Discount (Lqudity)
Key Person

Others
ACCOUNrr%GT*Y
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Minority Interest Discount
Reduction in the Control Value of the
Subject Company to Reflect the Fact that a
Minority Stockholder Cannot Control the
Daily Activities or Company Policy
Decisions
Size of Ownership Interest and the Impact
on the Final Value
Distribution of Ownership
Swing Vote
II

U

121
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Discount for Lack of Marketability
(Liquidity)
Used to Compensate for the Difficulty of Selling Shares of
Stock that are Not Traded on a Stock Exchange
Compared with those that Can Be Traded Publicly
IPO Studies
Restricted Stock Studies
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Professional Organizations

National Association of Certified Valuators
and Analysts (NACVA)
American Society of Appraisers (ASA)
Institute of Business Appraisers (IBA)
American Institute of Certified Public
Accountants (AICPA)
International Association of Consultants,
Valuators and Analysts (IACVA)

GETTRVMfiXOJS
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Credentials for Business Valuation

]fl

Professionals

Certified Valuation Analyst (CVA)
Accredited Senior Appraiser (ASA)
Accredited in Business Va’uation (ABV)
Certified Business Appraisers (CBA)
Chartered Business Valuator (CBV

EiRyas
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Don’t End Up With a Mess...
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Speaker Biography

Andrew P. Ross
CPA, P.C. and is a member of the
Andrew P. Ross, CPA, CFE, CVA, PFS, is a Partner at Gettry Marcus
largest in the New York metropolitan area
firm’s Business Valuation & Litigation Servicea Group, one of the
of forensic accountants. Mr. Ross is
with many credentialed business valuation professionals and a team
Analyst and Personal Financial
a Certified Public Accountant, Certified Fraud Examiner, Certified Valuation
Specialist,
to provide litigation
iflAth over 30 years of expeilence, Mr. Ross has been engaged by numerous law firms
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and forensic accounting/business valuation services on behalf of clients
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matrimonial dissolutions and other litigation related matters,
g, and wholesale
services to his clients, many of whom are in the service, real estate, manufacturin
industries.
including attorneys and professional networking groups, on

Mr. Ross has presented to a variety of groups,
Accounting and Auditin
topics such as Understanding the Business Valuation Process for Attomeys,
Procedures in Audits and Reviews,
4pdate. SAS 103 New Audit Documentation Rules’ Analytical
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Law.”
Tax
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of the
‘oAS 104-111 Risk Assessment Standards, and Hignhights
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articles on the topic of forensic accounting and fraud prevention.
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book Finsncial Forensics Body of Knowledge, a comprehensive guide to
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Public Accountants, Nassau Chapter and, in
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2004, was elected Chairman of the Accounting Auditing Committee;
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Gettry Marcus Disclaimer

or opinion. It is
The purpose of this presentation is to provide information, rather than advice
was developed.
accurate to the best of the speaker’s knowledge as of the date the presentation
the guidance and
Accordingly, this presentation should not be viewed as a substitute for
as legal or other
recommendations of a retained professional and should not be construed
with competent legal
consultation
recommends
PC.
CPA,
Marcus
Gettry
advice.
professional
any particular factual
counsel and/or other professional advisors before applying this material in
situations.

they are for illustrative
To the extent this presentation contains any examples, please note that
is unintentional
purposes Only and any similarity to actual individuals, entities, places or situations
to establish any
and purely coincidental. In addition, any examples used are not intended
situations,
standards of care, or to serve as legal advice appropriate for any particular factual

to any resources in
IRS Circular 230 Notice: The discussion of U.S. federal tax law and references
for the purposes of
this material are not intended to: (a) be used or relied upon by any taxpayer
and/or services
avoiding any federal tax penalties; (b) promote, market or recommend any products
in consultation with a
except to the extent expressly stated otherwise; or (c) be considered except
s.
qualified independent tax advisor who can address a taxpayer’s particular circumstance
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Andrew P. Ross, CPA, CFE, CVA, PFS, is a Partner at Gettry Marcus CPA, RC, and is a member of the firm’s

Business V&uation & Litigation Services Group, one of the largest in the New York metropolitan area with
many credentialed business valuation professionals and a team of forensic accountants. Mr. Ross is a
Certified Public Accountant, Certified Fraud Examiner, Certified Valuation Analyst and Personal Financial
Specialist.
With over 30 years of experience, Mr. Ross has been engaged by numerous law firms to provide
litigation and forensic accounting/business valuation services on behalf of clients involved in stakehoTder
disputes, matrimonial dissolutions and other litigation related matters. Mr. Ross also provides
accounting and tax services to his clients, many of whom are in the service, real estate, manufacturing,
and wholesale industries.
Mr. Ross has presented to a variety of groups, including attorneys and professional networking groups,
on topics such as “Understanding the Business Valuation Process for Attorneys”, “Accounting and
Auditing Update”, “SAS 103 New Audit Documentation Rules,” “Analytical Procedures in Audits and
Reviews,” “SAS 104-111 Risk Assessment Standards,” and “Highlights of the New Tax Law.” He has also
-

authored articles on the topic of forensic accounting and fraud prevention. Mr. Ross was also a
contributor to the book “Financial Forensics Body of Knowledge”, a comprehensive guide to financial
forensics and forensic accounting.
Mr. Ross is active in the New York State Society of Certified Public Accountants, Nassau Chapter and, in
2004, was elected Chairman of the Accounting & Auditing Committee; a position he held for six years.
As committee chair, he lectured to members of the Society in the areas of accounting and auditing
updates. Andy currently serves on the Nassau Chapter Litigation Services Committee. He is also a
member of the American Institute of Certified Public Accountants. Mr. Ross is a graduate of Syracuse
University.
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HON. THOMAS WHELAN

ADMLNISTRATXVE ORDER OF THE
CHIEF ADMINISTRATIVE JUDGE OF THE COURTS
Pursuant to the authority vested in me, and with the advice
Administrative Board of the Courts, I hereby prescribe the model
(“Preliminary Conference Order

-

and consent of the

form attached hereto as Exh. A

Commercial Division””), for optional use in the Commercial

Division of the Supreme Court. effective June 2, 2014.

Chief A

strativ Judge of the Courts.

Dated: May 2, 2014
AO/80a114

X”JiT A
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_______

__________________

_
___
_
___
___
______
___ ___
___
___
___
___
___
___
___
___
___
___

-

OF NEW
SUPREME COURT OF THE STATE
COUNTY OF______________

YORK
‘7

Present:

Hon.

Part:
P1aintiffs)
against

Index NoV:

Rfl
-

—

Filing Date:

PRILIMINARY
ER
CONFERENCE ORD
COMMERCIAL DIVISION

Defendant(s)
—--

————

I

(2) your finn’s name and
APPEARANCES: Please include (1) your name;
direct telephone number and
address; (3) your firm’s telephone number; (4) your
sent
(5) your e-mail address; and (6) the party you repre

Plaintiffts):

Defendant(s);

Please use additional pages, if necessary.
PC order and indicate on the
Please attach your business card(s) to the last page of this
card the name of the party you represent.

129

_____HAS ___

Index Number:
Preliminary Conference Order

v Defendant

IL

Page2ofi3

CONFiDENTIALITY ORDER:
the Commercial Division involve facts
The court recognizes that most cases in
order to proceed to proper discovery,
which are highly sensitive in such cases, in
a Confidentially Agreemenl which
the Court may order the parties to enter into
d to use the model confidentiality
the court will “So Order.” The parties are directe
they are appearing If the Tra&
agreement promulgated in the part before wInch
parties are referred to the model
Part does not nave as speci.tic form 1t uses, ti’e
confidentiality agreement found at
p4t•
httpi!www nvcbar org/pdf/report/MadelConidentzahtv
el confidentiality
If the parties need to change either the Trial Part’s mod
agreement or the one found at
y.p4t the parties are to
http://vw.nycbar.og/p4f/report/Mode1COnfIdentialfr
s and a red line copy
submit a signed Confidentiality Agreement with the change
for the Court to review.
The parties
Agreement

HAVE or

The parties
Agreement.:

WiLL or

HAVE NOT entered into a Confidentiality
WILL NOT be submitting a Confidentiality

If the parties WILL, please indicate when:
Ifthe parties WILL NOT, please explain why:

NOT so ordered the Confidentiality
HAS or
The Court
the Court so order
Agreement and, if the Court has so ordered it, on what date did
it:

13C

_

_______________________

Index Number:

Plaintiff________________________
v. Defendant

Preliminary Conference Order
Page 3 of 13

please

ifi.

uant to 22NYCRR2O2.12(c)(1),
DESCRIPTION OF THE CASE: Purs
s raised in the pleadings of
factual
provide a brief description of the
the case:
(a)

Plaintiff’s legal
defenses:

Amount Demanded:

(b)

and legal issue

s/counterclaim
theory and salient facts in support of claim

______

$_______

legal

If issue has been joined, Defendant
nses, counterclaims and thirdtheory and salient facts in support of defe
ndant need not, at this
party claims If issue has not yet been joined, Defe
time, answer this question.

/Cross Claim:
Amount Demanded on the Counterclaim

____

________

$_______

ifthere are multiple defendants:
(c)

If issue has been joined, Defendant

legal

, counterclaims and thirdtheory and salient facts in support of defenses
d, Defendant need not, at this
party claims. If issue has not yet been joine
time, answer this question.

_____
____
______
_____
_____
_____
___
_____
_____
_____
_____
_____
_____
_____
_____
_____
_____
_____

Index Number

Plaintiff___
v

Preliminary

Defrndant

Conference Order

Page4ofl3

Amount Demanded

on the Counterclaim/Cross Claim:

sheets,

needed.

Please

use additional

lv.

DISCOVERY PROVISIONS

if

_

__________

$_________

It is hereby ORDERED that disclosure shall proceed

pursuant to the Commercial

gov/rules/trialcourts/202.Shtml#7O
Division Rules found at http://www.nvcourts.
(a)

BILL

OF

PARTICULARS

(1) Demand for a Bill

(See

CPLR. 3130(1)):

of Particulars shall be served by

on of before

(2) Responses to the Bill

of Particulars shall be served by
on or before

Comment:

(b)

DOCUMENT PRODUCTION
All docwnents produced by any and all parties murt be Bates Stamped.
(1) Initial demands for discovery and inspection shall
parties on or before
(2) Responses to

demands shall be served by

be served by

all parties

on

all

or before

Comment:

132

__

Index Number:
Preliminary Conference Order
Page-S of 13

Plaintiff________________________
v. Defendant_______________________

(c)

1NTERROGATORIES
(1) Inteffogatores shall be served by all parties on or before
(2) Answers to interrogatories shall be served on or before
--—
—

_•••____.

‘—

__•.

__•._

..•._.

Comment:

(d)

DEPOSiTIONS:
Defendant’s deposition of plaintiff(s) on or before
Plaintiffs deposition of defendant(s) on or before
to
If there are multiple parties, please use additional sheets. Please be sure
being
indicate the name of the case, the index number and question
answered. Please include the (1) name ofthe party to be deposed; (2) the
name of the person who will be deposing the party; and (3) the date and
time of the deposition.

Non-party’s depositions on or before
All depositions shall be completed on or before
Comment:

133

___YES

Index Number:
Preliminary Conference Order
Page 6 of 13

Plaintiff_________________________
v. Defendant_______________________

(e)

OTHER DISCLOSURE:

(t)

JMPLEADER:
Defendant shall serve his third-party summons and complaint no later than
15 days after the end of the last deposition of a named plaintiff and
defendant and/or the last deposition of a representative of a named party’s
deposition.

(g)

ELECTRONiC DISCOVERY
(1)

Will there be Electronic Discovery in the case:
NO

SURE**

**If the parties are not sure about whether the case is
reasonably lilcelyto include electronically stored information
(ESI), they should refer to thenon-exhaustive list of
considerations provided in [22 NYCRR 202.12 (b)(J)J
(presentlyfound at the nycourts.gov website.)
(2)

Meet and Confer: Pursuant to Uniform Commercial Division Rule
8(b) [22 NYCRR 202.70(g)(8)(b)] counsel certify that they have
fulfilled their requirement to meet and confer regarding certain
matters relating to electronic discovery, before the Preliminary
Conference. Pursuant to Uniform Commercial Division Rule 1(b)
[22 NYCRR 202.70(g)(1)(b)] and 22 NYCRR2O2.12(b), counsel are
reminded that to the extent they believe this case is reasonably likely
to include electronic discovery, counsel must be sufficiently versed
in matters relating to their clients’ technological systems to discuss

134

___YES

__

___

____

Index Number:
Preliminary Conference Order
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Plaintiff_________________________
v. Defendant______________________

discovery or counsel
competently all issues relating to electronic
s on their behalf; and
have brought someone to address these issue
sel have met and
that pursuant to 22 NYCRR 202. 12(c)(3), coun
conferred to discuss these issues.
(i)

confer
Date(s) on which parties had their meet and
conference(s):

(ii)

g electronic
Did the parties reach an agreement concernin
discovery

PARTIALLY

(3)

Directives concerning electronic discovery.
lemented as new
The following topics are to be updated and supp
information becomes available.

(i)

se
Preservation: [22 NYCRR 202.70(g)(8)(i)-(v)J: Plea
t(s)
ndan
defe
the
of
indicate for both the plaintiff(s) and each
that the parties havc created a preservation plan; have
r/server
identified the relevant custodians for each compute
the
and have designated the individual(s) responsible for
preservation of relevant ESL
Please do not list the names of the custodians or the
or
designated individuals only the fact that it has been done
is in the process of being done.
—

(ii)

Production [22 NYCRR 202.70(g)(8)(vi) and (ix)]:
scope
Please identify (1) that the parties have agreed on the
ant
and method for searching and reviewing ESI (i.e. the relev

135

_______________________

plaintiff_________________________
v. Defendant

Index Number:
Preliminary Conference Order
Page 8 of 13

(2) that the
of
form
parties have agreed on the extent, order and
production; and (3) a projected production schedule.
review);
search terms or technology-assisted

the
Please do not list the actual terms of the review but just
fact that it has been done or is in the process of being done.

(iii)

Privilege Logs and Redactions [22 NYCRR
202.70(g)(8)(b)(vii)j. Please identify how the parties will
provide for the identification, redaction, and logging of
privileged or otherwise confidential ES!.

(iv)

Claw-Back Provisions [22 NYCRR 202.70(g)(8)(b)(vlii)] for
inadvertent production:

(v)

Costs [22 NYCRR 202.70(g)(8)(b)(x)J (presentlyfound at the
nycourts.gov website):

Each party shall bear itso costs of production pursuant to
US. Bank Nat ‘1 Assoc. v. Greenpoint Mtge. Funding Inc., 94
AD.3d 58(1st Dep’t 2012). In the event that cost shifting
becomes an issue, the parties shall write a letter to the Court
the problem prior to
of not more than three (3) pages outlining
setting up a conference call with the Court.

136

_______________________

Plaintiff
v. Defendant

_

—

(4)

IndexNumber:
Preliminary Conference Order
Page9ofl3

Judicial Intervention

ion regarding the
The parties anticipate the need for judicial intervent
preserving
following issues concerning the scope and methods of
and/or producing ESI:

(5)

Additional Directives
to ESI:
Please set forth any additional directives or issues relation

(h)

END DATE OF FACT DISCLOSURE:
Pact Disclosure shall be completed by

(i)

EXPERT DISCOVERY (if any):

ilable at
Pursuant to the Commercial Division Rules 13(c) and 8 (ava
h mandate
),
whic
http://www.nycourts.gov/rules/trialcozirts/202. shtml#70
that if any party
consultation with opposing counsel, the Court hereby ORDERS
on for summaiy
moti
mtends to introduce expert testimony at trial or m support of a
completion of fact
judgment, the parties, no later than thirty (30) days prior to the
ding the
discovery, shall confer on a schedule for expert disclosure inclu
rts and the
identification of experts, the agreement to exchange expert repo
e shall be
osur
timetable for the deposition of testilyzng experts Expert discl
fact discovery.
completed no later than four (4) months after the completion of
—

, the parties shall
In the event that a party objects to this procedure or timetable
request a conference to discuss the objection to the Court.

137
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Plaintiff_____________________

v, Defendant

Index Number:
Preliminary Conference Order
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not be filed
The note of issue and certificate of readiness may
the completion ofexpert disclosure.

(I)

V.

until

END DATE OF ALL DISCOVERY:

ALTERNATIVE DISPUTE RESOLUTION
es to work
The Judges in the Commercial Division encourage all parti
. The judges of
case
towards a proper and just resolution of the issues in thern
r served the earlier
the Commercial Division believe that the parties are bette
the judges
end,
that
a proper and just resolution can be reached. Toward
g forward, to
asks the litigants in this case, on a continuous basis goin
consider the following provisions:
(a)

(b)

use of the
Counsel for the parties have discussed or will be discussing the
: (i) a settlement
following alternate dispute mechanisms for use in this case
rnative
’s
conference, (ii) participation in the Commercial Division Alte
tion of a
Dispute Resolution Program (if applicable); and/or (iii) reten
the following
ose
privately-retained mediator. Counsel for the parties prop
alternate dispute resolution mechanism for this case:

resolution
Counsel for the parties recommend that the alternate dispute
t in the case:
mechanism set forth above be employed at the following poin
document and
(e.g., within the next sixty (60) days; thirty (30) days after
e parties are
interrogatory discovery is completed; after the deposition ofth
or after the close of fact
completed on or before
very.)
discovery and before the commencement of expert disco

138

__________________
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_____
__________
_

_____

_____

_____

plaintiff__________________________
i Defendant

index Number:
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nism should
Please mdicate when the alternate dispute resolution mecha
commence:

Vt

Fi?AL DIRECTIVES
(a)

NOTE OF ISSUE
shall file a note of issue/certificate of readiness on or
before
Conference
A copy of this PC order and subsequent Compliance and Status
orders shall be served and filed with the note of issue.

(b)

DISPOSITIVE MOTION(S):
All dispositive motion(s) shall be made on or before
.
Such motions may be filed by Order to Show Cause or Notice of Motion
The court encourages the parties to confer and agree on the dates for the
opposition and reply papers to be exchanged and efiIed.

(c)

COMPLIANCE CONFERENCE:

Parties or their representatives with knowledge of the case and this
ence
Preliminary Conference order shall appear for a Compliance Confer
on
Parties or their representatives with knowledge of the case and this
Preliminary Conference order shall appear as well at all subsequent
Status Conferences.

139
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Plaintiff________________________
v. Defendant

(d)

ADDITIONAL DIRECTIVES:

OURiNED
TILE DATES SET FORTH HEREiN MAY NOT BE ADJ
EXCEPT WITH TIlE APPROVAL OF THE COURT.
URE

THE PARTIES MUST BRJNG COPIES OFALL DISCLOS
ORDERS TO ALL CONFERENCES:

SO ORDERED:

DATE:___________

J.S.C.

140

v flefèndant.___—

Index Number:
Prehnunal7 Conference Order
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ADDITIONAL PAGES
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STATE OF NEW YORK

UNIFIED COURT SYSTEM

25 BEAVER STREET
NEW YORK, NEW YORK 10004
TEL: (212) 428-2150
FAX: (212) 428-2155

JOHN W. McCONNELL
Counsel

A. GAIL PRIJDENT1
Chief Admnstrntive Judq

MEMORANDUM
August 7, 2014
To:

Judges and Clerks of the Commercial Division

From:

John W. McConneli

Re:

Assignment of Cases to the Commercial Division

—

Recent Rule Amendment

d an amendment to court rules
As you may know, the Unified Court System recently issue
NYCRR §202 70[d]) (Exh A)
addressing assignment of cases to the Commercial Division (22
n of the Chief Judge’s Commercial
Pursuant to that amendment, promulgated at the suggestio
t, a party may seek assignment of a
Division Advisory Council and following public commen
Judicial Intervention within ninety days
case to the Commercial Division by ±11mg a Request for
September 2, 2014.
of service of the complaint. This amendment takes effect on
t of the amendment on
Questions have arisen, and clarification sought, as to the effec
cases filed prior to the rule’s effective date.
only to cases filed on or after
Please be advised that the amendment is intended to apply
ember 2 shall continue to be governed
September 2 2014 Assignment of cases filed before Sept
administrative order clanfying the
by rules and practices in effect prior to that effective date An
scope of the amendment is attached as Exh. B.
e (212-428-2160).
Please direct any questions about this issue to Counsel’s Offic
As always, thank you for your kind assistance.
cc:

1-ton, Fern A. Fisher
Hon. Michael V. Coccoma
Ronald Younkins, Esq.
Administrative Judges
Eugene Myers
Maria Logus, Esq.
Maria Barrington
District Executives
New York City Chief Clerks
County Clerks
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EXifiBIT A

143

ADMINISTRATWE ORDER OF THE
RTS
CHIEF ADMrN’ISTRATIYE JUDGE OF THE COU

advice and consent of the
Pursuant to the authority vested in me, and with the
, effective September 2,2014, sections
Administrative Board of the Courts, I hereby amend
County Courts (Rules of Practice for
202.70( d)-(e) othe Uniform Rules for the Supreme and
transfer of cases, to read as follows:
the Commercial Division), relating to assignment and

sion
22 NYCRR § 202.70(d) Assignment to the Commercial Divi
party may seek assignment of a
Within 90 days following service of the complaint, any
Lu th
in &gnmt of
case to the Conime-cial Division by fihin a A-ia-arty sek
iat
iipw
th
.
Judicial Intervention (Ri!) 1
rcal Divizi iaU ijdk.at on-the Request for
ial
d
b a complete Commerc
Natuci vfA-tou or IIv6 .ategory ancr-simI Ih,t attac
dictional requirements for
juris
the
Division RI! Addendum certifying that the case meets
(b) and (c) of this section. Excent
Commercial Division assignment set forth in subdivisions (a),
flt to this subdivzszonpccludes
as vidm subdivision (e below failure to file an Ru usua
ercial Division.
apirtv from seeking_assignment of the case to the Comm
(e) Transfer into the Commercial Division
ce of the complaint and the a
If an R.llis flied within the90-dav periodioflowing servi
party did not designate the case as
case is assiicd to a noncommercial part because the filing
r application (with a copy to all
cornmercraI on the R3I, any other party may apply by lette
’
t
pt of a copy of the RI!, for a
parties) to the Administrative Judge, within ten days after recei
otwithstanding the time periodaiet
transfer of the case into the Commercial Division Further.n
cause showni’or the delay a party may
fortlunsubdivisipns (d and (e of this section for acod
r auplication (with a copvlo all
seek the transfer of a case to the Commercial Division by lette
mercial Division justice to whorma
parties to the Adnunistrative Judge In addition a non-Com
e to transfer a caseihat meetsi.he
e
case is assigned may suasponte request the Administrativ Judg
nt set forth in subdivisions (a’). ib)
jurisdictional requiremcntslor CotnmercialDivision assignme
mination! of the Administrative
and (c) of this section to the Commercial Division. The deter
subdivision shall be final and
r
Judge with respect to any letter applications or requests, unde this
subject to no further administrative review or appeal.

Chief A
Dated: July 1, 2014

slrativ Judge of the Courts
AO/1 17/14
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EXifiBIT B
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ADMINISTRATIVE ORDER OF THE
COURTS
CHIEF ADMINISTRATIVE JUDGE OF THE
advice and consent of the
Pursuant to the authority vested in me, and with the
the amendment of sections 202.70(d)-(e)
Administrative Board of the Courts, I hereby direct that
rts (Rules of Practice for the Commercial
of the Uniform Rules for the Supreme and County Cou
forth in Administrative Order
Diviszon) relating to assignment and transfer of cases, set
y only to cases filed on or after that
AO/117/14 and effective September 2, 2014, shall appl
of cases filed prior to September 2,
effective date, Assignment to the Commercial Division
tices in effect on September 1, 2Ol4
2014, shall continue to be governed by rules and prac

fAdministratcJudgeofthecots
Dated: August 6, 2014

AO/1 17a114
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ADMINISTRATIVE ORDER OF THE
COURTS
CHIEF ADMINiSTRATIVE 3UDGEOF THE
the advice and consent of the
Iktrsuant to the authority vested in me, and with tive September 2,2014, section
d, effec
Administrative Board of the Courts, I hereby amen
County Courts (Rules of Practice for the
and
202 70(g) of the Uniform Rules for the Supreme
to read as follows:
Commercial Division), by amending Rule 8(a)

Compliance Conferences.
RuleS. Consultation prior to Preliminary and
to a preliminary or
(a) Counsel for all parties shall consult prior
le or in part, n)
who
in
,
case
of the
compliance conference about (i) resolution
ce, including the
eren
conf
at the
discovery and any other issues to be discussed
(ni) the use of
d]
(an
),
13(c
tuning and scope of expert disclosure under Rule
tion, and (iv)
litiga
the
in
s
issue
e
alternate dispute resolution to resolve all or som
n that the parties agree would
any voluntary and informal exchange of uifomiatio
shall make a good itth effort to
help ar&earlv settlement of the case Counsel
the conference.
reach agreement on these matters in advance of

I

Chief AdiUstrati4 Judge of the Courts
Dated

July 16,2014

AO/l 19/14
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ADMINISTRATIVE ORDER OF THE
COURTS
CHIEF ADMINISTRATIVE JUDGE OF THE
advice and consent of the
Pursuant to the authority vested in me, and with the
June 2, 2014, Rule 9 of section
tive
t, effec
Administrative Board of the Courts, I hereby adop
County Courts (Rules of Practice for the
202.70(g) of the Uniform Rules for the Supreme and
Commercial Division). to read as follows:
Rule 9.

AeIcrated Adjudication Actiona

class actions brought under
(a’) This rule is applicable to all actions except to
en consent of the parties is authorized
Article 9 ot theCPL,R in which the cpwt b’ writt
the Commercial Division of the_
oapp” the accelerated adjudication procedures of
consent to this acceleratea
Supreme Court. One way for parties to express their
contracLsuch as “Subiect to the
adjudicationprocess is by uslnR specific language in a
Division the parties agree to
requirements for a case to be heard in the Commercial
Division New York State
submit to the exclusive jurisdiction of the Commercial
accelerated procedures in
Supreme Court. and to the apphcanon of the Court’s
out of or relating to tins
connection with any dispute claim or controversy ansina
ity thereof”
agreement. or thebreach. termination, enforcement or valid
ess. all pre-trial
(b’) In any matter proceeding through the accelerated proc
ry mediation shall be
dato
man
and
proceedings includingall discovery pre-trial motions
ths from the date of
mon
(9’)
nine
completed and the parties shall be ready for trial within
filing of a Request of Judicial Intervention (RID.
es to have irrevocably
(cI In any accelerated action, the court shall deem the parti
waived:
or the doctrine of forum
(ii any objections based on lack of personal lurisdiction
non conveniens:
(21 the right to trial bvjurv:
(3’) theright to recover punitive or exemplary damages;
(4lthe right to any interlocutory appeal; and
parties might otherwise
(5) the riaht to discover, except to such discovervas the
aaree or as follows:
five (51
(il There shall be romoreihan seven (7) interrogatories and
requests to admit;
seven (7)
(ii) Absent a showing of good cause. thereshall be no more than
(7’)
n
seve
ed
to
exce
n
discovery depositions per side with no depositio
the
at
n
hours in length. Such depositions can be done either in perso
time by any
location ofihe denonent, a party or their counsel or in real
electronic video device: and

148

ed to those relevant
(iii’) Documents requested by the parties shall be limit
icted in terms of time
to a claim or defense in the action and shall be restr
the requests pertain.
frame. subject matter and persons or entitieslo which
(d) In any accelerated action, electronic discovery shall
the parties agree otherwise:

proceed as follows unless

ally be made in a
(i the production of electronic documents shall norm
documents:
searchable format that is usable by the nartv receiving theewhom electronic documents may
s
(ii) the description of custodian from
individuals
be collected shall be narrowly tailored to include only those
cted to contain
whise electronic documents may reasonably be expe
evidencethtJs material to the dispute: and
rtionate to the
(iifl where the costs and burdens of c-discovery are dispropo
the relevance
nature of the dispute or to the amount in controversy or to
ests or
requ
such
of the materials requested the court will either deny
e_the
order disclosure on cpndition that the requesting party advanc
the allocation of
reasonable cost of production to the.other side. subject to
costs in the final judainent

Clii f dministrati e Judge of the Courts
Dated:

April 17, 2014

AO/77/1 4
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ADMINiSTRATIVE ORDER OF THE
TS
CHIEF ADMINISTRATIVE JUDGE OF THE COUR

advice, and consent of the
Pursuant to the authority vested in me, and with the
ve June 2, 2014, Rule 1 I-a of section
Administrative Board of the Courts, I hereby adopt, effecti
Courts (Rules of Practice for the
202 70(g) of the Uniform Rules for the Supreme and County
Commercial Division), to read as follows:

Rule 11 a.

Interrotiatories.

ing subparts. unless another
(a Inten’ogatories are limited to 25 in number, includ
limit applies to consolidated
limit is specified in the preliminary conference order. This
aciiQusasvell.
s are limited to the
(b Unless otherwise ordered by the court. interroiatorie
ation material and,
following topics: name of witnesses with knowledge of inform
category of damage
each
of
tation
compu
necessary to the subject matter ol’the action,
of material and
tion
descrip
l
genera
allcged. and the existence, cusmodian. location and
physical
other
and
necessary documents. including pertinent insurance agreements,
evidence.
g information
(c) During discovery. interrogatgries other than those seekin
consent. or(2) if
described inparagraph (b’ above may only be served.fl) if the parties
ordered by the court for good cause shown.
to the
(d’ At the conclusion of other discovery, and at least 30 days prior
tions of the opposing
discovery cut-off date, interrqgatories scekin the claims and conten
party may be served unless the Court has ordered otherwise.

Chad Administrative Judge. of the Courts
Dated: April 24, 2014
AO/781 14
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ADMINISTRATIVE ORDER OF THE
RTS
CHIEF ADMThJISTRATIVE JUDGE OF THE COU
the advice and consent of the
Pursuant to the authority vested in me, and with
t, effective September 2, 2014, Rule 11-b of
Administrative Board of the Courts, I hereby adop
Supreme and County Courts (Rules of Practice
section 202.70(g) of the Uniform Rules for the
for the Commercial Division), to read as follows:
Rule 11-b.

Privilege Logs.

meet and confer at the outset of the case. and
L1Meet and Confer: General. Parties shall
e of the privilege review, the amount of
from time to time thereafter, to discuss the scop
use of categories to reduce document-byinformation to be set out in the privilege log, the
mation may be excluded from the logging
document logging, whether any categories of infor
lege review including the entry of an
requirement and any other issues pertinent to privi
the collection process. and parameters are
appropriate non-waiver order. To the extent that
do not object that fact may be relevant to the
disclosed to the other parties and those parties
Cowl when addressingiater discovery disputes.

nt Review.

(1,) Cateorica1 Approach or Document-By-Docume

is for the parties to use categorical
(fl The nreference in the Commercial Division
and costs associated with preparing privilege
designations where appropriate to reduce the time
considerations in good faith as part ofthe meet
iog The parties are expected to address such
and to agree where possible to employ a
and confer process (see paragraph (&) above)
parties are encouraged to utilize any
categorical approach to privilege designations. The
will facilitate an orderly assessment as to the
reasoned method of organizing the documents that
specified categorY. For each cateorv of
appropriateness of withholding documents in the
g part’s’ shalt provide a certification. pursuant to
documents that may be established. the producin
y those facts supporting the pnvileed or
22 NYCRR § 130-1 Ia. sethngirth with specificit
in the category. The certification shall also
protected status of the information included with
categorized, including but not limited to
describe the steps taken to identify the documents so
of sampling was employed, and if the latter.
whether each document was reviewed or some form
signed by the Responsible Attorney
how the sampling was condicted The certification shall be
d and knowledgeable representative.
as defined below, or by the party. through an authorize
permit a categorical apnroach. and instead
(2) In the event the requesting party refuses to
privilege log, then unless the Court deems it
insists on a document-by-document listing on the
R 3103 based upon the facts and
appropriate to issue a protective order pursuant to CPL
in CPLR 3122 shall be followed. In that
circumstances before it. the requirements set forth
a showing of good cause. may apply to the
circumstance, however, the producing party. upon
’ fees. incurred with resnect to nrenarina the
court for the allocation of costs. including attorneys

the costs to the
document-by-document log. Upongood cause shown, the court may allocate
requesting part’!.
ge lcigas
(3) To the extent that a party insists upon a documentbv-document privile
e-mail
rrirnted
uninte
each
y,
the
contrar
contemplated by CPLR 3122. and absent an order to
include the
shall
entrY
the
g
chain shall constitute a single entry, and the description accompanyin
the
(ii)
ue:
following: (il an indication that the emails represent an uninterrupted dialog
ue: (iii’) the number
beginning and ending dates and times (as noted on the e-mails’) of the dialog
together with
of e-maiis withinthe dialogue: and (iv the names of all authors and recipients
title role in the
iob
yer
emplo
of
name
(e
sufficient identifvuw information about each person g
case) to allow for a considered assessment of privilege issues.
regarding
Cc) Snecial Master In complex matters likeh to raise significant issues
to helt, the
Master
l
a
SpecIa
hire
privileged and protected materiaL.pnrties are encouraged to
oarties efficiently generate privilege logwith costs to be shared.
—

over the
(d) Responsible Attorney. The attorney having suuervisorv responsibility
ring the procedures used to
privilege review shall be actively involved in establishing and monito
are undertaken to
collect and review documents to determine that reasonable. good faith eftbrts
ed.
ensure that responsive, non-privileged documents are timely produc

should be
(e) Court Order. Agreements and protocols agreed upon by parties
memorialized in a court order.

Chief Ad

istrativ Judge of the Courts

Dated: July 8, 2014
AO/i 14/14

152

ADMINISTRATIVE ORDER OF THE
F ADMINISTRATIVE JUDGE OF TIlE COURTS

and consent of the
Pursuant to the authority vested in me, and with the advice
ber 2, 2014, Rule 11-c and
Septem
ve
effecti
Administrative Board of the Courts, 1 hereby adopt,
for the Supreme and County
Appendix A thereto of section 202 70(g) of the Uniform Rules
as follows:
read
to
Courts (Rules of Practice for the Commercial Division),
Rule li-c

NoupartacaL
Discovery of Elet’ronically Stored Information from

Divistons
Parties and nonparties should ‘idhere to the Commercial
from
CEST9
ation
Guidelines for Discovery of Electronically Stored Inform
crc&
Comm
of
the
non tieswhtch can_be found nAppendix A to these Ruies
Division.

ED

TRONICALLY STOR
APPENDIX A. GUIDELINES FORJ)ISCO VERY OF ELEC
INFO ATIQNfESJMRQM NDNPARTIES
Purpose

Nnnparties (the “Guidelines9 is to:
The purpose ofthese Guidelines fori)scoverv of ESI from
from nonparties in. Commercial Division cases:
: Provide for the efficient discovery of ESI
sion of the potential costs and burdens to be
! Encourage the earLy assessment and discus
ma andproducina ES! given the
imposed on nonparties in preservina retrieving review
nature of the litigation and the amount in controversy:

z

Idcntiñ’the costs ofnonpartv ESI discovety that will require
th&discoverv and

defrayal by the partvrequesting

s between parties and nonparties rearding.the
: Encourage the in±brma[xesolution of dispute
ntion whenever possible..
production of ES!. without Court supervision or interve

ingcase law ottozreilace am’ parts ofthe Rules
ThesLCJuidelines are not intended to_modift gpvem
ercial Division Rules”). the Uniform
ofthe Commercial Division ofthe Supreme Court (the “Comm
the New York Ctvil Practice Law
Civil Rules for the Supreme Court(the “Uniform Civil Rules”
regulations pertaining to the New York
and Rules (the “CPLR”) or any other applicable rules or
ed in a manner that is consistent
State UnifierLCort System. These Guidelines should be constru
of the Commercial Division Rules. the
with governing case law and applicable sections and rules
e CPLR. and any other ans,licable rules and remilations.

Uniform CivitRules.ih

153

are recommended to
Parties seekina ESI discovery from norparties in Commercial Divisipn cases
these Guidelines in their
cite to or reference Rule 1 1-c of the Commercial Division Rules and
ruests for ES! discovery.
Definition of ES!
stored in any medium from
As used herein. “ES!” includes any electronically stored information
by the resnonding party
tion
transla
after
or
y
which such information can be obtained, either directl
into a reasonably usable form.
Guidelines
discovery from
Subject to all applicable court ruIs rcardin discovery. a party seeking ES!
L
to engage in
aged
encour
a nonparty and the nonpartv receiving the reQuest for ES! discovery are
action.
discussions regarding the ES! to be sought as earlv apennissib1e in an
is governed
Notwithstanding whether or when the legal duty to preserveESI arises, which
IL
discuss withihe
by caseiaw.p party seeking ES! discovery from a nonparty is encouraged to
nonpartv any request that the nonparty implement a litigation hold.
discovery requests.
A party seeking ES! discovety from a nonparty 5hould reasonably limitits
ilL
:
factors
tv
taking io consideration the following nroportionali
The importance of the issues at stake in the litigation;

D.

The amount in contrj)versy
The expected imnortance ofthe requested ESk
The availabilit of the ES! from another source. includingqparty

j

The “accessibility” of the ESLas defined in anolicable_case law

f

The expected burden and cost to the nonpartv.

through informal
The requesting nartsand_the nonpart should seek to resolve disputes
nartv and the
ting
reques
The
resort.
last
a
as
mechanisms and should initiate motionpractice only
andibrmof
timing
the
erv.
discov
nonpartv should meet and confer concerning the scope of theESi
limited to
not
but
din
(inc1u
production wavsio reduce the cost and burden of the ES! discovery
analytic
ed
advanc
of
use
the
aijagreement providing for the clawing-back of privileged ES!: and
and
ES!).
pvilged
and
t
software applications ancLother techno1ogs that can screen for relevan
with
tion
connec
In
es.
the requestingparty’s defrayal ofthe nonparty’s reasonable nroduction expens
consider the
the meet and confer process. the requestiria party and the nonpartv should
through the
d
reache
proportionality factors set forth in naragraph UI. In the event no agreement is
ion by
resolut
seek
meet and confetprocesshe requesting partv and the nonparty are encouraedio

£!L
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erence
rcq,such as by requesting a telephonic conf
availiagihemselves ofthe Court System’s resou
Ride
ofan unsaid mediatorin accordance with
with a law clerk or special referee or the appointment
3 of the Commercial Division Rules.
e production expenses in
arty shall defray the nonpartv’s reasnnabl
The re uestin
R. Such reasonabLe production expenses may
accordance with Rules 3111 and 3122(d) of the CPL
include the foIlowing
ry consuItanrs
Fees charged by outside counsel and c-discove
tification pservation collection
The cpstsjncurred in connection with the iden
tical software apulications and other
nmcessiñ. hosting, use of advanced analy
preparation ofaurwikgelo (to the
technologies re iew for relevance and pv’lec,
production;
extent one IS requested).
,

ness operations to the extent such
The cost ofdisruption tp the noriparty normal busi
circumstances: and
cost is quantifiable and warranted by the facts and
Othercosts as may be identified by the nonparty.

4
it
mi

Chief A

ive Judge of the Courts

Dated: August 82Q14

AO/1 33114

ADMINISTRATIVE ORDER OF THE
RTS
CHIEF ADMINISTRATIVE JUDGE OF THE COU
the advice and consent of the
Pursuant to the authority vested in me, and with
amend, effective immediately, Rule 13 of section
Administrative Board of the Courts, I hereby
eme Court and the County Court (Rules of
20170(g) of the Uniform Civil Rules for the Supr
ng a new section (c), relating to enhanced expert
Practice for the Commercial Division), by addi
disclosure, to read as follows:

rt Disclosure.
Rule 13, Adherence to Discovery Schedule, Expe

rt testimony at trial, no later than thirty days
(c) If any party intends to introduce expe
the parties shall confer on a schedule for expert
pjçto the completion of fact discovery,
of
rts exchange of retYorts and denositions
disclosure including the identification of expe
the
after
completed no later than four months
testifying experts all of which shall be
, the
that a party objects to this procedure or timetable
comp1etionof fact discovery. In the event
ss the objection with the court.
parties shall request a conference to discu
t, expert disclosure must be
Unless otherwise stipulated or ordered by the cour
ess is
and signed by the witness if either (fl the witn
accomnamed by a written report irepared
a
is
ess
rt testimony in the case, or (2) the witn
retained or specially employed to provide expe
lve giving expert testimony. The report must
party’s employee whose duties regularly invo
contain:
witness will express and the basis and the
(A) a complete statement of all opinions the
reasons for them;
the witness in forming the opinion(s);
(B) the data or other information considered by
ze or suniort the oninion(s):
(C) any exhibits that will be used to summari
list of all publications authored in the
(D) the witness’s gualificationsJcluding a
previous 10 years;
ess testified as an expert at trial or by
(F) a list of all other cases at which the witn
deposition during the previous four years: and
—

--

(F) a statement of the compensation to be paid
in the case.

to the witness for the study and testimony

not be filed until the completion of
The note of issue and certificate of readiness may
these dates without good cause will be
expert disclosure, Expert disclosure provided after
precluded from use at trial.

fAdmiativegeoftheCo

Dated: September 23. 2013
AO/226/1 3

STATE OF NEW YORK

UNllED COURT SYSTEM

25 BEAVER STREET
NEW YORK, NEW YORK 10004
ThL (212) 428-2150
FAX:(212)428-2155

JOHN W MCCONNELL
Counsel

A. GAIL. PRUDENI1
C*f Administative Judge

MEMORANDUM
To:

To All Interested Persons

From:

John W. McConnell

Re

Dale:

sion Rule and amendment of
Proposed adoption of nev commercial Divi
). relating to presumptive limitations on
Commercial Division Rules 8(b) and 11(c
the number and duration of depositions.
June 20, 2014

of
has recommended adoption of a new Rule
The Commercial Division Advisory Council
side
each
for
ns
sitio
lish a presumptive limit of 10 depo
the Commercial Division that would estab
n hours per witness (Exh A) The Advisory
and limit the duration of depositions to seve
Report of the Chief Judge’s Task Force on
Council’s proposal follows up on the 2012
2ll Century which endorsed the limitations on depositions set
Commercial Litigation in the
10
e The Advisory Council’s proposed limit of
forth in the Federal Rules of Civil Procedur
of
rules
al
Civ P 30(a)(2)(A)(i) and procedur
depositions per side is consistent with Fed Rule
and
1)
)(
is consistent with Fed Rule Civ P 30(d
other slates The seven hour durational limit
other reasons. To ensure that litigants and
would allow for reasonable breaks for lunch and
limitations to the circumstances of each case, the
judges have flexibility to tailor the presumptive
mptive limits by agreement. Absent such an
parties would be able to extend or alter the presu
required to obtain an appropriate court order
agreement, the party seeking a variance would be
Council believes that this proposal will improve
upon a showing of good cause. The Advisory
all cost of litigation.
the efficiency of discovery and reduce the over

should e-mail their submissions to
Persons wishing to comment on this proposal
McConnell, Esq., Counsel, Office of Court
rulecommentsnvcourts.gov or write to: John W.
York, New York 10004. Comments must be
Administration, 25 Beaver Street, 11th Fl, New
received no later than August 19, 2014.
for disclosure under the Freedom of
All public comments will be treated as available
on by the Office of Court Administration
Information Law and are subject to publicati
ld not be interpreted as an endorsement of
Issuance of a proposal for public comment shou
em or the Office of Court Administration.
that proposal by the Unified Court Syst

EXHIBIT A
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MEMORANDUM
TO:

Commercial Division Advisory Council

FROM:

ote Efficient Case Resolution
Subcommittee on Procedural Rules to Prom

DATE:

March 26, 2014

RE:

of the Supreme Court of New York
Depositions in the Commercial Division

EXECUTIVE SUMMARY
State Supreme Court, the Commercial Division
As is true in the other parts of New York
ingly
litigant’s right to take depositions. This seem
imposes no presumptive limitations on a civil
or on motion, to
by the court’s power, either sua sponle
only
ded
boun
is
nt
leme
entit
d
unfettere
osure
conditioning or regulating the use of any discl
issue a protective order “denying, limiting,
or
yance, expense, embarrassment, disadvantage
device [in order to] prevent unreasonable anno
n as to whether or not
courts.” See CPLR 3103. The decisio
the
or
n
perso
any
to
dice
r
preju
othe
presiding justice on a case-by-case basis.
to grant a protective order is one made by the
litigating commercial cases in the New York
Exploring ways to improve the process of
Task Force on Commercial Litigation in the
state court system, Chief Judge Jonathan Lippman’s
to
current practices in the Commercial Division
21 Centuiy (the “Task Force”) examined
Among the issues considered were the number
consider whether any warranted modification.
ial litigants. When the Task Force released its
and duration of depositions available to commerc
(“Report”), it urged several procedural reforms,
report and recommendations in June 2012
1
the number and length of depositions.
on
s
ation
limit
ve
mpti
presu
of
n
sitio
impo
including the
According to the Report:

ions to the
Litigation in the 2)” Century, Report and Recommendat
The Chief Judge’s Task Force on Commercial
Chief Judge of the State of New York (2012).

imposed by the
The Task Force endorses as a model the limitations
the Federal
Federal Rules of Civil Procedure. For example, under
per side with
Rules, there is a presumptive limit of ten depositions
Unless the
each deposition limited to one sevenhour session.
e the number
parlies stipulate, leave of court is required to increas
l Rules on
Federa
the
and duration of depositions. While
cases, the
arty
multi-p
in
depositions can be restrictive, especially
fair to all
entally
Task Force believes that limitations are fundam
lining
stream
in
parties, prevent gamesmanship, and will assist
well-tailored
discovery in most c.ommercial cases In addition, a
additional
preliminary conference order can address whether
warranted.
and/or lengthier depositions are 2
regarding the precise limitations
The Report does not make specific recommendations
Division Advisory Council (the
contemplated. That task was delegated to the Commercial
charged with advising the Chief Judge
“Council”), a permanent body of practitioners and jurists
Force’s recommendations.
on, among other things, the implementation of the Task
e on Procedural Rules to
Having considered the issue, the Council’s Subcommitte
ends that:
Promote Efficient Case Resolution (the “Subcommittee”) recomm
the proposed rule set
(I) the Council forward to the Administrative Board of Judges
forth in Exhibit A (the Proposed Rule”); and
of Practice for the
(2) the Proposed Rule be incorporated into the Statewide Rules
Commercial Division (the “Commercial Division Rules”).
to 10 per side, and a
The Proposed Rule would provide a presumptive Limit on depositions
seven hours per witness.
further presumptive limit on the duration of the examinations i.e.
—

DISCUSS!N AND ANALYSIS
are hardly without
Presumptive limitations on length and number of depositions
to Federal Rules of
precedent. In 1993, the United States Supreme Court adopted amendments
10 per side. In 2000, the
Civil Procedure, limiting the presumptive number of depositions to
not exceed one day and seven
Court adopted a further presumptive limitation: that depositions

2

Id at 23-24.
2
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that accompanied these amendments explained
hours in length? The Advisory Committee Notes
l “to develop a mutual cost-effective plan for
that they were enacted to encourage counse
” resulting from “overlong
case,” and curb the “undue costs and delays
discovery in the 4
.

tions.”
5
deposi
which the governing rules of practice
And the federal coi,irt system is not the only one in
discovery device. Currently, there are 22 states
impose restrictions on the use of depositions as a
from state to state; some limit the number
imposing such restrictions, although limitations differ
n of individual depositions, and still others
of aggregate deposition hours, others limit the duratio
For ease of reference, we have summarized
limit both the number and duration of examinations.
6
as Exhibit B.
these variations on the chart annexed to this memorandum

RECOMMENDATiON
a. Numerical Limitation
r of depositions permitted in the
The Subcommittee recommends that the numbe
10 per side, This limit finds precedent
Commercial Division should be presumptively limited to
7
rules adopted by a number of states.
not only in the Federal Rules, but also in the procedural
seen fit to impose a presumptive numerical
Our research has uncovered rio jurisdiction that has
limit on depositions in excess of io.
Fed. Rule Civ. P. 30(dXI) (durational limit of
Fed. Rule Civ. P. 30(aX2XAXI) (numerical limit of JO depositions);
one seven hours day).
Notes of Advisory Committee on 1993 Amendments.
Committee Notes regarding 2000 Amendments.
Justice: Developing a Uniform Code of State Civil Procedure
See Koppel 6., Toward a New Federalism in State Civil
L. Rev. 1167. 1219-1220 and Appendix (2005); The
Vand.
58
s,
Through a Collaborative Rule-Making Proces
el, State Best Practices Survey (20 II).
Foundation of the International Association of Defense Couns
ing (see Exhibit B).
‘These states are D.C., Hawaii, Montana, Utah, and Wyom
have considered only the basic state statutes and rules
we
are,
Delaw
‘For the purposes of this report and apart from
ry Survey for Depositions and Iriterrogatories
of civil procedure collected in the Thomson Reuters 50 State Statuto
that the Foundation of the International
noted
be
(2013) available at 0020 SURVEYS 3 (Westlaw) It should
ge
survey in 201 Ion discovery practices
300-pa
ive
extens
fairly
a
t
Association of Defense Counsel did conduc
North Carolina Business Court that presumptively
throughout the country. That survey identifIed one court the
by testif,’ing experts). See The Foundation of the
tions
ng
deposi
limits depositions to 12 for each party (not includi
Practices Survey 206 (201 1); N.C. Business Court Rule
International Association of Delnse Counsel, State Best
ific protocols governing practice in the Complex
18.2. Regarding Delaware, we reviewed the division-spec
of these protocols imposes presumptive limitations on
None
Commercial Litigation Division of its Superior Court.
—

—

3
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the likelihood that within the next year,
In connection with our recommendation, we note
ed to reduce the number of presumptive
the Federal Rules of Civil Procedure will be amend
five
Our considered view is that the presumptive
depositions per side from 10 to
litigated in the Commercial Division, whose
deposition per side limit is insufficient for cases

commercial cases pending in the New York
raison d’être is the adjudication of the most complex
five deposition per side limit may be
State court system. By contrast, the presumptive
vary in size and complexity from
appropriate for cases in the federal courts, which
monetary threshold for diversity jurisdiction
straightforward personal injury actions just over the
seeking damages in the billions In any
to lawsuits alleging violations of the antitrust laws and
ed amendments to the Federal Rules
event, the numerical reduction contemplated by the propos
the empirical research underpinning the
has met with some resistance on grounds, infer a/ia, that
ction
1
redu
proposed change does not support the °

b. Durational Limitation
of 7 hours for depositions is
We are of the view that a presumptive durational limitation
presumptive limit in federal court, and
appropriate. The Proposed Rule is based upon the current
reasonable breaks for lunch and
it wouLd follow the federal court practices of both permitting
ion only the time actually spent onother reasons and charging against the presumptive limitat
the-record.

ement order contains a decretal paragraph contemplating
depositions, although the division’s sample case manag
to be set by the parties and the court at the initial
some limitation on deposition quantity (i e a numerical limit
ation). See Revised Case Management Order,
examin
per
Scheduling Conference) and duration Le. a seven hour
sample case mat order rev 201 l.pdf
CLD
r/pdf/C
uperio
e.ov/S
available online at hrtp://courts.delawar
l Rules of Bankruptcy and Civil Procedure, available
‘Preliminaiy Draft of Proposed Amendments to the Federa
ft-propgspd-amendments.odf
arv-dra
etimin
online at httpJ/wwwuscourts.aov/usypurts/ru lesmpr
ion Section, Report on Proposed
Litigat
l
Federa
and
ercial
Comm
ation
Associ
‘°See New York State Bar
34, 36, 37, 84 and Appendix of Forms 31
33,
31,
30,
26,
Amendments to Federal Rules of Civil Procedure I, 4, 16,
(2013).

4
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c. Built-In FLexibility
mercial Division dockets are not
Because the complex litigations that fill the Com
ent is among the
“cookie cutter”, and because active case managem

hallmarks of the Commercial

flexibility to tailor the presumptive limitations
Division, judges and litigants must retain the
mstance of each case. Accordingly, and similar
contemplated by the Proposed Rule to the circu

that the presumptive limitations as to both
to the Federal Rules’, the Proposed Rule provides
e altered, by agreement and, absent
number and duration may be extended, or otherwis
an appropriate court order upon a showing
agreement, the party seeking the varience must obtain
plexity of the litigation, courts may also
of good cause. ifl addition to assessing the overall com
consider other factors, including whether:
a. the deponent require(s) an interpreter;
and/or non-responsive answers to
b. the deponent insists upon providing evasive

questions;
in inappropriate or otherwise
c. the lawyer representing the deponent engages

obstreperous conduct;

requested but not produced;
d. the examination reveals that documents have been
s-yet-unrequested
e. the examination reveals the existence of critical, buta
documents;

f

adequate examination
additional time is necusar in multi-party cases to permit
overlap’ and
;
ely 2
of the deponent by counsel whose interests may not entir

.
g. the deponent’s own lawyer wishes to cross-examine

See Fed. R. Civ. P. 26(b)(2(A).

does not automatically Justft’ modifications in the
Of course, the vezy fact that litigation involves multiple parties cases are well-advised to maximize efficiency by
presumptive limitations in the Proposed Rule, Counsel in such selecting one attorney to act as lead examiner, with
allocating the various topics to be covered among themselves or
ces.
remaining counsel being left sufficient time to till in any perceived intersti
5

to reach
neys and the witness will make efforts
It is reasonable to expect that the attor
for judicial
another in order to limit the need
reasonable accotnmodatioris with one
intervention, ‘
CONCLUSION
Rule will further a number of laudatory
The Subcommittee believes that the Proposed
cessary
eration among counsel, discouraging unne
goals, including the encouragement of ccop
the
cing the overall cost of litigation. Accordingly,
and potentially wasteful discovery, and redu
of
Division Advisory Council recommend adoption
Subcommittee submits that the Commercial
the
Board of Judges and urge its integration into
the Proposed Rule by the Administrative
ticable.
Commercial Division Rules as soon as is prac

JDL

See 22 NY.C.R.R. 2O2.7(a)(2).
6

EXIUBIT A
PROPOSED AMENDMENT
AMENDMENT #1

following immediately
The Commercial Division Rules shall be amended to add the
following Rule 8(b)(xi):
“(xii) the need to vaxy the presumptive number of depositions set
forth in Rule 9 (a)(i) or (xiii) the need to vary the presumptive
durations of depositions set forth in Rule 9(a(ii) or 9(a)(iii).”

AMENDMENT #2
ing:
The Commercial Division Rules shall be amended to add the follow
“Rule 9

Limitations on Depositions.

Unless otherwise stipulated to by the parties or ordered by
(a)
the court:
i.

the number of depositions taken by plaintiffs, or
by defendants, or by third-party defendants,
shall be limited to 10; and

ii.

depositions shall be limited to 7 hours per
deponent.

Notwithstanding Rule 9(a)(i), the propriety of and
(b)
timing for depositions of non-parties shall be subject to any
restrictions imposed by applicable law.
For the purposes of Rule 9(a)(i), the deposition ofan
(c)
entity pursuant to CPLR 3106(d) shall be treated as a single
deposition even though more than one person may be designated to
testify on the entity’s behalf.
For the purposes of this Rule, each deposition of an
(d)
officer, director, principal or employee of an entity who is also a
fact witness, as opposed to an entity representative pursuant to
CPLR 3106(d), shall constitute .a separate deposition.
For good cause shown, the court may after the limits
(e)
on the number of depositions or the duration of an examination.

Nothing in this rule shall be construed to alter the
(1)
right of any party to seek any relief that it deems appropriate under
the CPLR or other applicable law.
7

16(

AMENDMENT #3
add the following sentence at the end of
The Commercial Division Rules shall be amended to
Rule 11(c):
teness of
“Additionally) the Court should consider the appropria
ns set
sitio
depo
s
ation
limit
ve
mpti
altering prospectively the presu
forth in Rule 9”

8
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EXHIBIT B

ION LIMITATIONS
SURVEY OF DEPOSIT

Jurisdiction
Federal

Alaska

Limitation
Ten depositions per side.

Statute

Depositions limited to one day of
even hours.

Fed. R. Civ, P. 30(d)(2)

Three depositions per side.

Alaska R. Civ. P. 30(a)(2)(A)

Fed. R. Civ. P. 30(a)

(Figure does not include the
depositions of parties, experts,
physicians or document custodians)
Six hours for parties, experts.
physicians.

Alaska R. Civ, P. 30(d)(2)

Three hours for other deponents.

Arizona

California

Presumptive prohibition on non-party
depositions.

Ariz. R. Civ. P. 30(a)

(Does not include the depositions of
experts and document custodians)
Depositions limited to four hours.

Ariz, R. Civ. P. 30(d)

Depositions limited to 7 hours.

Cal. Civ. Proc. Code §2025.290

(Does not apply, inter alia, to expert
witnesses or cases designated as
“complex” under Rule 3.400
California Rules of Court. Complex
cases are those requiring
“exceptional judicial management”.
Cases provisionally designated as
complex include antitrust and
securities claims, toxic and mass tort
claims and class actions)

9

Jnrisdiction

Limitatton:
Persons may be deposed only once.

“Small

no

Colorado

Claims” (suits under $5,000);

Cal. Civ. Proc. Code §2025.610(a)

Cal. Civ.

Proc.

Code §116.310(b)

discovery

“Limited Civil Case” (suits under
$25,000): one oral deposition.

Cal. Civ, Proc. Code §94(b)

One deposition of each adverse party
and of two other persons.

Cob. R. Civ. Proc. 26(b)(2XA)

(Does not include expert witnesses)
Depositions limited to one day of 7
hours.

Cob. R. Civ. Proc 26(d)(2)

Connecticut

Discovery in “Expedited Process

Conn.

D.C.

Limited to ten depositions

D.C. Super. Cut. R. Civ. P.
30(a)(2)(A)

Depositions limited to one day of

D.C.

R. Super.

CL

Civ. §23-6

Cases” (i.e. under $75,000) limited to
depositions of parties only.

Super.

Cut. R. Civ. P. 30(d)(2)

seven hours.

Hawaii

P. 30(a)(2)(A)

Limited to ten depositions

I-law. Rut. Civ,

Depositions limited to one day of

flaw. Rul. Civ. P. 30(d)(2)

seven hours
illinois

In cases under

$50,000, depositions

Ill.

Sup.

Ct. R. 222(t)(2Xa)-(b)

limited to parties, treating physicians

and expert witnesses.

10
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Jurisdiction

Limitation

Statute

:

Depositions in all cases limited to
three hours.

Ill. Sup. Ct. R. 206(d) and 222(t)(2)

In small claims(i.e. $5,000 or less);
presumptive prohibition on
depositions

Iowa R. Civ. p. i .702

In “Economical Litigation Docket”
cases (i.e. cases, regardless of the
amount in controversy, regarding
contracts, personal injury, property
property rights and
damages, of parental rights).
termination
depositIons presumptively limited to
parties.

KY. R. Civ. P. 89 and 93.01

Limit of five depositions per party.

ME, R. Civ. P. 30(a)

Deposition limited to 8 hours.

ME. R. Civ. P. 30(d)(2)

Maryland

Deposition limited to one day of
seven hours.

MD. Circ. Ct. R. 2-41 1

Massachusett
s

Presumptive prohibition on
depositions if inter alla, there is no
reasonable likelihood that recovery

Mass. R. Civ. P. 30(a)(ii)

Iowa

Kentucky

Maine

will exceed $5,000 if plaintiff

prevails.
Minnesota

Deposition Limited to one day of
seven hours.

Minn. ft. Civ. P. 30.04(b)

Montana

Ten depositions per side.

Mont. R. Civ. P. 30(a)(2)(A)(i)

Depositions limited to one day of

Mont. R. Civ. P. 30(d)(l)

seven hours.
New
Hampshire
New Mexico

Volume limit of 20 hours in total per

NH R Super. Ct. 26(a)

party
Depositions limited to one day of
seven hours.

NM R Dist, Ct. l-030(D)(2)

(Does not apply to experts)
Oklahoma

Deposition limited to six hours.

Okia. Stat. Ann. Tit. 12, §3230(a)(3)

South Dakota

Depositions limited to one day of

SD ST

§ I 5-6-30(d)(2)

11
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Jurisdiction
Texas

:
Statute
Limitation
seven hours.
P. 199.5(c)
Depositions limited to six hours in all Tex. R. Civ.
cases.
Tex, R. Civ. P. 190.1.490.4.

“Discovery Control Plans”
(every case must be governed by one
of three plans, under which the
discovery volume limits vary)
Level I suits involving $100,000 or
less: volume limit of 6 hours in total
per party, which can be expanded up
to 10 hours without leave of court,
—

Level 2 suits not governed by Level
I or Level 3; voLume limit of 50
hours in total per side.
—

Level 3 requires court (on party’s
motion or on its own) to tailor a
discovery order to the circumstances
of the case; not volume limits.
Tier I ($50,000 or less); parties
limited to 3 hours of depositions.
—

Utah

Utah R. Civ. P. 26(cX5)

TIer 2 ($50,000 $300,000); parties
limited to 15 hours of depositions
-

Wyoming

Tier 3 ($300,000 or more); parties
limited to 30 hours of depositions.
Depositions limited to four hours for
non-parties, and seven hours for
parties.
Limit often depositions per side.
Depositions limited to one day of
seven hours.

Utah R. Civ. P. 30(d)

Wyo. R. Civ. P. 30(a)(2)(A)
Wyo. R. Civ. P. 30(d)(2)
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ADMINISTRXIWE ORDER OF THE
CHIEF ADMtN1STRATIVE JUDGE OF THE COURTS
consent of the
Pursuant to the authority vested in me, and with the advice and
ber 2, 2014, Rule 34 of
Adnuiustrative Board of the Courts, I hereby adopt, effectwe Septem
Courts (Rules of Practice
section 202.70(g) of the Uniform Rules far the Supreme and County
for the Commercial Division), to read as follows:
Rule 34.

Staanred CourtApnearanccs

ncy in the
Staggered court appearancesare a mechanism to increase efficie
the
courts_
by
d
e
1
cai
be
o
matter
a
for
courts and to ciecreaseiawvers nine walng
ercial
Comm
the
ess_in
aitj,roc
litigati
While_this nileisintended to streamline the
ts.
htigan
of
pation
and
partici
n
neratio
Djyisioii. it will be ineffectual withoutthecoo
ting
institu
by
n
Divisio
ercial
Improving the process of litigatinn in the Comm
s not
staagered court appearances of matters before the court, for example. require
the
antly.
import
more
and
also,
onlyihe promulgation of rules such as this one, but
l.
counse
and
their
proactive anctearnest adherence to such rules by parties
Each court appearance beibre a Commercial Division Justice for oral
time slot
argument on a motion shall be assigned a time slot The lencth of the
allotted to each matter issplely in the digcretion of the court.
(a’)

n
(ii’) In order for the court to be able to addressany and all matters of concer
to the court and inorder for the court to avoid the appearance of holding cx parte
communicationswith one or more parties in the case even those parties who believe
that they are not directly involved in the matter before the cowl must appear at the
appointed date and time assigned by_the court unless specifically excused_by the
court. However. ifan individual is aonearnaaa_a_selrepresented person. that
individual must appear at each and every scheduled court appearance regardless of
whether he or she anticipates being heard.
(c’) Since the court is setting aside a suecific time slot for the case to be heard
and since there are occasions when the court’s electronic or other notification system
fails or occaszonswhen a party fails to receive thecourt-generated notzficatioa.each
attorney who receives notification of an appearance on a specific date arid time is
responsible for notiMng all other parties by e-mail that the matter is scheduled to be
heard on that assianeddate and time. All narties are directed to exchange e-mail
addresses with each other at the commencement of the case and to keep these e-mail
addresses current. morder to facilitate notificattoIl by the person(s’) receivingihe
courtuotification.
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e-flled and
(th Reouests for adiournments or to pppear telephonically must be
.
hearing
the
received in writing by the court by no later than 48 hóiirs before

átL4hA_
mi ve Judge of the Courts

Dated: August 62O14
AOl! 31114
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STATE OF NEW YORK

UNIFIED COURT SYSTEM
FIRST JUDICiAL DISTRICT
SUPREME COURT, CIVIL BRANCH
60 CENTRE STREET
NEW YORK. NY 10007-1474
(846) 366-3211
FAX (212) 227-2919

SHERRY KLEIN HEITLER

A. GAIL PRUOENfl
ChetA

Admlnlstiaflve Judge or Civi’ Mafler
First Juckiel Olstr*at

nI3teIiv. Judge

FERN A. FISHER

Deputy Chut A4mIratrje Judge
Nw York City CoUrti

ADMINiSTRATIVE ORDER
Judge of this court, and in conibrmity
By the authority vested in me as Administrative
sion (Uniform Rule 202.70 (g)), I hereby
with Rule 3 of the Rules of the Commercial Divi
of certain Commercial Division cases to
establish a pilot project for the automatic refirral
ute Resolution Program of the Commercial
mandatory mediation in the Alternative Disp
the Rules and Procedures thereof The
Division ( bthe ADR Program”) in accordance with
his designee is directed to designate cases
Chief Clerk and Executive Officer of th court or
with the procedures set forth in the applicable
for mediation in the pilot project in accordance
for mediation as provided therein. Counsel
rule ofthe ADR Program and to refer those cases
rule and this Administrative Order shall
and parties in cases designated pursuant to that
and Procedures and shall adhere to those
proceed to mediation as provided in the ADR Rules
including the deadlines set out therein.
Rules and Procedures in all respects applicable,
Dated New York New York

1.:

-Ion. Sherry

em 1-leitler

ADMINISTRATIVE ORDER OF THE
CHIEF ADMINISTRATiVE JUDGE OF THE COURTS
and consent of the
Pursuant to the authority vested in me, and with the advice
in the Commercial
Administrative Board of the Courts, I hereby authorize a pilot program
referral of complex discovery
Division ofthe Supreme Court, New York County, involving the
The pilot program shall
issues to Special Masters pursuant to the procedures set forth below.
take effect on September 2, 2014 and remain in effect for 18 months.
p.çial Masters Pilot Protrant
county or
The Chief Administrative Judge of the Courts will determine the
(a)
Commercial Division
counties in which to implement a Special Masters program in the o
partic’pite 1” tilIt
on a pilot basis for an i 8-monin period and will designate sticCS
program.
consent
Justices participating in the program may, in their discretion and with the
(b)
as
report,
and
hear
to
Master
Special
a
to
of the parties, designate matters for assignment
set forth below.
The Chief Administrative Judge will provide for the appointment of a pool of
(c)
in
Special Masters, which shall consist of retired practitioners with substantial experience
ve
Admunstrati
complex commercial matters In making such appointments, the Chief
Judge will take steps to ensure that each Special Master
1.

does not have obvious issues conflicts;

2.

has the requisite experience to serve without fttrther training; and

3.

agrees to serve on a pro bonn basis (other than for any costs they might
incur in rendering their services) and for a duration sufficient to deal with
a potentially complex matter,

The Justices designated to participate in the pilot program, together with the
(d)
Office of Court Administration, will determine the procedures and forms to be used in the
pilot program, including forms to record the consent of the parties (1) to refer a matter to
a Special Master, and (2) to share any costs incurred by the Special Master.
Matters designated for participation in this program shall be referred to the
(e)
appropriate Clerk’s Office for random assignment to a Special Master to hear and report
Justices will make no direct assignments of a Special Master under this pilot program.

17f

selected Special Master will
Upon such assignment by the Clerk’s Office, the
(f)
ce any conflicts At this time, any party
provide to the parties disclosure sufficient to addu
selected.
may request that a different Special Master be randomly
ommittee on Additional
The Commercial Division Advisory Council’s Subc
(g)
itor the implementation of the pilot
Resources for the Commercial Division will mon
and Special Masters, and wilt report
program by surveying participating Justices, counsel r expand, modify or discontinue
eithe
to the Advisory Council with a recommendation to
the program.

of the Courts
Dated: August 4, 2014
AOIl 20/14

STATE OF NEW YORK

UNIFIED COURT SYSTEM

25 BEAVER STREET
NEW YORK, NEW YORK 10004
TEL: (212) 428-2150
FAX: (212) 428-2155

JOHN W. McCONNElL
A GAIL PRUDEN11

O*f Adn trativ Judge

MEMORANDUM
October 6, 2014
To:

All Interested Persons

From:

John W. McConnell

Re:

R
Proposed amendment of Commercial Division Rule 14 (22 NYCR
relating to disclosure disputes.

§ 202,70(g)),

an amendment of
The Commercial Division Advisory Council has recommended
resolving discovery
for
ure
Commercial Division Rule 14 that would set forth a new proced
consult in good faith to resolve
disputes (Exit A). Presently, Rule 14 provides that counsel must
ed partyshall contact the
discovery disputes; if counsel are unable to resolve a dispute the aggriev
amendment provides that if
court to arrange a conference as soon as practicable. The proposed
govern. If the court’s
will
Rules
Part
the court’s Part Rules address discovery disputes, those
ures would apply. If
proced
ing
Part Rules are silent with respect to discovery disputes, the follow
l for the moving
counsel are unable to resolve a dispute after consulting in good faith, counse
single-spaced pages in
party would be required to submit to the court a letter not exceeding three
The opposing
length outlining the nature of the dispute and requesting a telephone conference
court would
the
which
party would have four business days to submit a responsive letter, after
es that failure to
schedule a telephone or in-court conference with counsel The proposal provid
the court has the
comply with this procedure may result in a motion being held in abeyance until
still have
would
,
they
record
a
make
to
opportunity to conference the matter. If the parties need
the opportunity to submit a formal motion.
Persons wishing to comment on this proposal should e-mail their submissions to
of Court
rulecommernnycouns.gov or write to: John W. McConnell, Esq., Counsel, Office
must be
ents
Comm
Administration, 25 Beaver Street, 11th Fl., New York, New York 10004.
received no later than November 23,2014.
Freedom of
All public comments will be treated as available for disclosure under the
n,
istratio
Admin
Court
of
Information Law and are subject to publication by the Office
of
ement
endors
an
Issuance of a proposal for public comment should not be interpreted as
n.
that proposal by the Unified Court System or the Office of Court Administratio

17:

EXHIBIT A

17

MEMORANDUM
TO:

Commercial Division Advisory Council

RE:

Management
Subcommittee on Best Practices for Judicial Case
mercial Division
Proposed New Version of Rule 14 of the Com

DATE:

April 29,2014

FROM:

cial Case Management in the Court System
The Subcommittee on Best Practices for Judi
s of the Commercial Division of the Supreme
has prepared a rew version of Rule 14 of the Rule
Lhe
ed to address two of the recommendations of
Court The new version of the Rule was draft
ion
ndat
ation in the 21 Century: (a) the recomme
Chief Judge’s Task Force on Commercial Litig
ucting
utes, and (b) the recommendation for cond
disp
very
disco
for
ns
issio
subm
r
g
lette
usin
for
is
opriate. The text of these two recommendations
discovery conferences by telephone when appr
attached.
is brief and directs counsel to contact the
Current Rule 14 regarding Disclosure Disputes
through good faith discussions. The Proposed
court if a discovery dispute cannot be resolved
sel to provide the court with three-page letter
Rule 14 sets forth a new procedure directing coun
to address
states that the. court will attempt
briefs regarding unresolved discovery disputes and
14 and
Rule
ent
Curr
the
e possible The text of
the matter through a telephone conference wher
Proposed Rule 14 are set forth below.

Existing Rule 14:
consult with one another in a good
Rule 14. Disclosure Disputes. Counsel must
See section 202.7. Except as
faith effort to resolve all disputes about disclosure.
resolve any disclosure dispute
provided in Rule 24 hereof, if counsel are unable to
court to arrange a conference
in this fashion, the aggrieved party shall contact the
very cutoff date Counsel
as soon as practicable to avoid exceeding the disco
ld be more convenient and
should request a conference by telephone if that wou
efficient than an appearance in court.
Proposed Rule 14:
s address discovery
Rule 14. Disclosure Disputes, If the court’s Part Rule in a pending case. If the
utes
disputes, those Part Rules will govern discovery disp disputes, the following Rule
very
disco
court’s Part Rules are silent with respect to
with apply.

t conference as
Discovery disputes are preferred to be resolved through cour
another in a good
opposed to motion practice. Counsel must consult with one
ion 202.7. If counsel
faith effort to resolve all disputes about disclosure. See Sect
counsel for the
are unable to resolve any disclosure dispute in this fashion,

2

court not exceeding three single-spaced
moving party shall submit a letter to the
and requesting a telephone conference
pages outlining the nature of the dispute
that the party has conferred with
Such a letter must include a representation
resolve the issues raised in the letter or
opposing counsel in a good faith effort to
ultation occurred Not later than four
shall indicate good cause why no such cons
any opposing affected party or nonbusiness days after receiving such a letter,
eding three single-spaced pages
party shall submit a responsive letter not exce
will schedule a telephone or in-court
After the submission of letters, the court
court’s law clerks will attempt to
conference with counsel The court or the
ce where possible The failure of
address the matter through a telephone conferen
in a motion being held in abeyance
counsel to comply with this rule may result
ce the matter If the parties need to
until the court has an opportunity to conferen
ty tosubmit a formal motion.
make a record, they will still have the opportuni
es, the Subcommittee has formulated
To address the preferences of individual judg
ult protocol where an individual judge does
the proposed new Rule 14 to serve as a defa
utes Individual judges who wish to tailor
not have Part Rules that address discovery disp
streamlined may do so in their Part
the discovery dispute mechanism to beeven more k for providing three-page letter
ewor
Rules At the same time, we believe that a fram
practitioners and judges who would
help
briefs followed by a telephone conference will
will be addressed prior to the start of a
prefer to have a written outline of the issues that
the parties a chance to set forth their
conference call. Such letter briefs will also allow
obtain an indication from the judge
positions in writing (including case citations) and
all expectation is that the letterregarding how the dispute will be resolved. The over
es in filtering out unnecessary or
briefing process will assist both the court and the parti
inefficient motions.
discovery disputes will
We note that the proposed Rule 14 also emphasizes that
provision responds to
This
ible
e
be addressed through a telephone conference wher poss
ces be employed more widely
the Task Force’s recommendation that telephone conferen
on of Rule 14 states that telephone
to reduce costs and attorneys’ fees The current versi
emphasis favoring them over an
conferences can be requested but does not have the same
in-person conference.
welcome protocol to
Overall, we believe that the proposed Rule 14 wiLl provide a
This default protocol will
on
al
fashi
litigants for addressing discovery disputes in an economic
mercial Division has a
Com
sel that the
advise users of the Commercial Division and their coun
very disputes We ask the
streamlined process in place for efficiently resolving disco
osed Rule 14 for approval at the
Commercial Division Advisory Council to consider the Prop
May 5, 2014 meeting.

3
osed Rule 14
Appendix to Memorandum Regarding Prop
e’s Task Force on Commercial Litigation in the

Two relevant recommendations of the Chief Judg
2l Century:

issionsfor Discovery Motions
Recommendation 6.b: Using Letter Subm
ed in many Commercial Division Parts, they are
Although letter submissions are encourag
, shows that letter submissions are often
not universally permitted Experience, however
utes they are cheaper and more efficient
th most effective way to present discovery disp
subject to ‘ambush” than oral
than formal motions, and more balanced and less
letter submissions, unless e-iiled, often
presentations at conferences. We recognize that
and this may be something that needs to
do not become part of the official court record,
best way to address discovery
be changed For now, letters frequently remain the
disputes in the first instance.
ferences By Telephone.
Recommendation 6.c: Conducting Discovery Con
discovery and status conferences by
We encourage judges to conduct at least routine
l to court We recognize that some
telephone rather than requiring the attorneys to trave
erence and post-Note of Issue
conferences (for example, the initial discovery conf
t others need not be This is
conferences) should be handled in person, but mos
eeding smoothly, or an open issue has
particularly true when the discovery process is proc
t Allowing telephone conferences
already been filly presented through letters to the cour
ce costs and attorneys’ fees.
in these circumstances will increase efficiency and redu

STATE OF NEW YORK

UNIFIED COURT SYSTEM

25 BEAVER STREET
NEW YORK. NEW YORK 10004
TEL: (212) 428-2150
FAX (212) 428-2155

JOHN W. McCONNELL
Counsel

A. GAIL PRUDENTI

C1,ef AdministratiVe Judge

MEMORANDUM
September 29, 2014
To:

All interested Persons

From:

John W. McConnell

Re:

g to responses and
Proposed new Rule of the Commercial Division relatin
objections to document requests.

ended adoption of a new Rule of
The Commercial Division Advisory Council has recomm responses to document
, more usefkd
the Commercial Division intended to promote clearer
proposed rule would require a party
The
A)
(Exh
requests propounded under CPLR 3120
the grounds for any objection to
responding to a document request to “state with specificity
concerning whether responsive
production.” It also would require an affirmative statement
responding party has limited its
material is m fact being withheld, arId, if so, in what way the
frequently arises when a producing
production This is intended to address the confusion that
party makes objections and still produces information.
submissions to
Persons wishing to comment on this proposal should e-mail their
Counsel, Office of Court
rulecommentsinvcourts.goy or write to: John W. McConnell, Esq,,
10004. Comments must be
Administration, 25 Beaver Street, 11th Fl., New York, New York
received no later than November 25, 2014.
under the Freedom of
All public comments will be treated as available for disclosure
of Court Administration.
Information Law and are subject to publication by the Office
d as an endorsement of
Issuance of a proposal for public comment should not be interprete
istration.
Admin
rt
that proposal by the Unified Court System or the Office of Cou
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MEMORANDUM
TO:

Commercial Division Advisory Council

FROM:

ote Efficient Case Resolution
Subcommittee on Procedural Rules to Prom

DATE:

May 22, 2014

RE:

sion of the Supreme Court of
Document Requests in the Commercial Divi
New York

EXECUTIVE SUMMARY
e on Commercial Litigation in
In June 2Oi2 Chief Judge Jonathan Lippman’s Task Forc
mmendations (“Report”), which
the 2Pt Century (the “Task Force”) released its report and reco
idered whether any such

discussed current practices in the Commercial Division and cons
practices warranted modification.

isory Council (the
The Report requested, inter a!!a, that the Commercial Division Adv
ial Division of the Supreme
“Council”) consider a modification of the Rules of the Commerc
Court (the “Commercial Division Rules”) to restrict the number and scope of

document

ral model with
demands. Report at 23. In contrast to the Report’s endorsement of the Fede
particular
respect to presumptive limitations on depositions, the Report did not endorse any
course of action with respect to restricting demands for documents. Id.
Having considered the issue, the Council’s Subcommittee on Procedural Rules to
mptive
Promote Efficient Case Resolution (the “Subcommittee”) recommends that no presu
ittee does
limitations be imposed with respect to document demands. However, the Subcomm
er and more
recommend the promulgation of a new Commercial Division Rule to promote clear
the latter,
useful responses to document requests propounded under CPLR 3120. With regard to
the Subcommittee recommends that:

e Board of Judges the
(1) the Council forward to the Administrativ “Proposed Rule”);
proposed rule set forth in Exhibit A (the
and
into the Commercial
(2) the Proposed Rule be incorporated
Division Rules.
The Proposed Rule would require that objections

be stated with specificity, which would

ise responsive documents are being withheld
include a statement regarding: (a> whether otherw
forth the limiting parameters of the
on the basis of a specific objection, and if so, setting
sive to the request at issue exist. The
production; and (b) whether, in fact, docurents respon
behind the proposed amendment to Rule 34
impetus behind the Proposed Rule is the same as that
of the Federal Rules of Civil Procedure:

often begin
“[it] responds to the common lament that [j responses
es of
volum
e
produc
with a ‘laundry list’ of objections, then
t
subjec
made
is
materials, and finally conclude that the production
r
whethe
in
to the objections. The requesting party is left uncerta
information in
anything actually has been withheld Providing [the
t the
the Proposed Rule] can aid the decision whether to contes
objections.”
2013 Federal Rules Advisory Committee Memorandum at 269.’
DISCUSSION AND ANALYSIS
Presumptive Limitations on Document Demands
nor the Commercial
Currently, neither New York State Supreme Court generally
ts a litigant may
Division specifically imposes presumptive limitations on the number of reques
power to issue a
issue, The right to propound document requests is bounded only by the court’s
t, disadvantage, or
protective order to “prevent unreasonable annoyance, expense, embarrassmen

ntary, are set forth in the
‘The proposed amendments to the Federal Rules of Civil Procedure, and related comme
ittee”), dated May 8,
Comm
ry
Adviso
Rules
ral
(“Fede
Rules
Civil
on
ittee
Memorandum of the Advisory Comm
’) The 2013 Federal
randum
Memo
ittee
2013 as supplemented June 2013 C 2013 Federal Rules Advisory Comm
ments to the
Amend
ed
Propos
of
Draft
the
Preliminary
of
Rules Advisory Committee Memorandum forms palt
at
online
available
Procedure,
Civil
ptcy
and
Federal Rules of Bankru
osed-amendments.pdf. All page citations in this
httu://www.uscourts.apv/uscourtslruleslpreliminarv-draft.nrop
Memorandum are based upon this online version.
ittee
Comm
Advisory
memorandum to the 2013 Federal Rules
2
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mercial
CPLR 3103(a). The courts of the Com
ts.”
cour
the
or
n
perso
any
to
dice
preju
r
othe
t
minary conference order to limit documen
preli
the
craft
to
etion
discr
d
broa
have
Division also
Rules
nces of the case.” Commercial Division
requests “as may be necessary to the circumsta
ses
these safeguards sufficient, and thus oppo
§202.70(g)(l l)(c). The Subcommittee considers
the imposition of any presumptive limitations.
erical limits on document demands
The major factor militating against presumptive num
ing “blunderbuss” document requests. By
is the impermissibility under the case law of propound
3120 in 1993 in order to eliminate the
way of background, the Legislature amended CPLR
with specificity. Prior to the change,
requirement that the documents requested be identified
step which
”
two,
inefficient) “Rios 2
parties were often required to engage in the infamous (and

ling parties to draft document
necessitated a round of depositions for the sole purpose of enab
nt largely eliminated this problem
demands with the requisite level of specificity. The amendme
by permitting parties to seek documents “by category.”
r to practice under
Although the 1993 amendment moved New York state practice close
r the CPLR remained more
Rule 34 of the Federal Rules of Civil Procedure, requests unde
restrictive. As noted by one commentator:
A party may demand documents under CPLR 3120 [as amended]
either “by individual item or by category,” so long as the item or
category, as opposed to the document, is described with reasonable
particularity.

Under Fed R. Civ p 34, on which [the current] CPLR 3120 is
patterned, courts have held that when determining the propriety of
a notice to produce, “[t]he question is whether a reasonable man
would know what documents are called for.” Under the Federal
Rules, a general designation is permissible when it reflects the
extent of the discovering party’s knowledge of the documents at
...

Rias i Donavan, 21 AD2d 209 (I” Dep’r 1964),
he “Riox two-step” pays homage to the First Department case of
2
T
t demand procedure.
cumen
fore-do
which is often viewed as theorigin of the deposition-be

3

nt understands what
the time the request is served, and the recipie
documents are being requested.
person the burden of
CPLR 3120 shifts to the producing
t documents.
determining the existence of particular relevan tailored to the
ently
suffici
Consequently, document demands not
d improper.
matters pleaded in the action are regularly deeme
3 N..Y.Prac., Corn. Litig. in New York Stale Courts

§

25:34 [3d ed.] (citations omitted); accord

[1st Dept 1994] (“While the recent amendment
Konrad v 136 E. 64th St. corp., 209 AD2d 228
that documents be designated ‘specifically’ is
to CPLR 3120 eliminating the requirement
demand for documents may constitute a
applicable to our review of this matter, a vast categorical
quotations omitted); MBL4 ins. Corp. v
new kind of abuse of the discovery device”) (internal
1069 [Sup Ct 2010] Bransten, J.) (citing
C’ountrywide Home Loans, Inc., 27 Misc 3d 1061,
an impermissibly “vast categorical demand
Konrad, supra, and rejecting document demand as
for docwnents”) (internal quotations omitted).
ions

mptive numerical limitat
Against this backdrop, the Subcommittee believes that presu
given the realities of modem-day
on document requests would be ill advised, particularly

discovery and large data sets.
complex commercial litigation, which often involves staged
sufficiently inclusive would, so as
Parties looking to ensure that their document demands were
take to propounding demands that
not to deplete prematurely the permitted number of requests,
requests. These requests
conflict with the judicial proscription against overbroad blunderbuss
vention, the results of which
would lead, in turn, to an increase in applications for judicial inter
ding requests, or the wholesale

would be either time-consuming judicial re-crafting of the offen

Wander v St. John’c UnW, 38 Misc
judicial rejection of the entire set of document demands. See
, “it is not the court’s role to
3d 1231(A) [Sup Ct 2011] (denying motion to compel and noting
Corp., 27 Misc 3d at 1069; see
attempt to prune the proper from the objectionable”); MBIA Ins
demand by category,
also 221 Siegel’s Prac. Rev. 3 (“Even under the new permission to
4
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unduly
would still be vacated in its entirety if found
however, it soon became clear that a demand

way, the hoped-for efficiencies of
burdensome”) (internal quotations omitted). Either
ests would be illusory and place increased
presumptive numerical limitations on document requ
strain on judicial resources.
e considered at length
Notably, the Federal Rules Advisory Committe

—

and ultimately

ests permitted under Rule 34, the
a presumptive limit for the number of specific requ
Advisory Committee Memorandum at
federal analogue to CPLR 3120. See 2013 Federal Rules
review of earlier reports reveal some of the
267. Although omitted from the final commentary, a

rejected

—

number of requests. To illustrate
erns. One pertained to problems inherent in counting the
3
conc
the problem, the report posed the following hypothetical:
est to
“If a car is dismembered in an accident, is it only one requ
t
effec
what
ly,
rtant
ask to inspect all remaining parts? More impo
are
ests
h
requ
whic
would numerical limits have on the ways in
on, and
framed? “All documents, electronically stored informati
?”
tangible things relevant to the claims or defenses of any party
lved
Or, with court permission, “relevant to the subject matter invo
ally
ronic
elect
ts
and
men
docu
“all
in this action”? Or at least
el
mod
2008
the
n
of
desig
stored information relating to the
le
sing
a
has
party
a
e
Huppmobile” For that matter, suppos
rate
sepa
ten
has
her
integrated electronic storage system, while anot
systems: does that affect the count?”
Subcommittee considers the
2012 Federal Rules Advisory Committee Memorandum at 230, The
ts and the parties would
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document
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r
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to some experts, as parties make incre
rding
Acco
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cove
e-dis
of
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requests is the
ts “may be
review, traditional requests for documen
predictive coding and technology assisted
ittee Notes at
the subjects of inquiry” Duke Subcomm
reduced to a preliminary role to identify
considers
way out?” Id. Again, this Subcommittee
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what
Limit
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“[w]
,
such
As
107,

this a realistic and warranted concern.
ests to Produce

Clearer responses to CPLR 3120 Requ

isory Committee, “[d]iscovery burdens can
As aptly recognized by the Federal Rules Adv
not only
e needs of a case by those asked to respond,
be pushed out of proportion to the reasonabl
at 269.
Rules Advisory Committee Memorandum
those who make requests.” 2013 Federal
are often unenlightening at best and evasive at
More particularly, responses to document requests
her any relevant and responsive information
worst, “leaving the requesting party uncertain whet
.” Id at 309. The Proposed Rule is designed to
has been withheld on the basis of [an] objection
specificity. It also requires that
objections with 4
address this issue. It requires a party to state its
rial is being withheld from production, and if
a party affirmatively state whether responsive mate
production. The Subcommittee believes thai
so, in what way the responding party has limited its
that frequently arises when a producing party
this amendment should help to “end the confusion

states several objections and still produces information.” Id.
to respond to an item or category
The Proposed Rule also provides the option for a party
determined whether responsive documents are
in such a way as to indicate that it has not yet

t to objections. See CPLR 3122(a) (requiring a party
Admittedly, the CPLR already requires specificity with respec the reasons for each objection. If objection is
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EXHIBIT A
PROPOSED AMENDMENT

AMENDMENT #1

amended to add the following:
The Commercial Division Rules shall be
ests
Responses and Objections to Document Requ
“Rule X
Response
ed, the responding party shall, in its
(a) For each individual request propound
3122(a) (the “Responses”), either:
and Objections served pursuant to CPLR
requested; or
1. state that the production will be made as
objection to production
ii. state with specificity the grounds for any
time set by the Court, the responding
(b) By a date agreed to by the parties or at such
Rule X(a)(ii), which shall set forth
party shall serve the Responses contemplated by
posed pertains to all or part of the
specifically: (I) whether the objection(s) inter
ments or categories of documents are
request being challenged; (ii) whether any docu
objections forms the basis for the
being withheld, and if so, which of the stated
rwise responsive documents or
responding party’s decision to withhold othe
in which the responding party intends
categories of documents; and (iii) the manner
to limit the scope of its production.
than the date set for the commencement
(c) By agreement of the parties to a date no later
a date certain shall be fixed for the
of depositions, or at such time set by the Court,
nding party.
completion of document production by the respo
one (1) month prior to the close of
(d) By agreement of the parties to a date no later than
the responding party shall state, for
fact discovery, or at such time set by the Court,
n of documents in its possession,
each individual request: (i) whether the productio
idual request, as propounded or
custody or control and that are responsive to the indiv
ts in its possession, custody or
modified, is complete; or (ii) that there are no documen
propounded or modified..
control that are responsive to the individual request as
lict with a party’s obligation to
Ce) Nothing contained herein is intended to conf
R 3101(h).
supplement its disclosure obligations pursuant to CPL
-
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All Interested Persons

From:

John W. McConnell

Re:

Form for use in the
Proposed new Model Compliance Conference Order
Commercial Division.

mmended adoption of a new Model
The Commercial Division Advisory Council has reco
”) for use in the Commercial Division (Exh A)
Compliance Conference Order Form (“CC Form
Model Preliminary Conference Order Form
The new CC Form is intended to track the expanded
mes that the parties have completed the PC
(“PC Form”) adopted effective June 2, 2014, it presu
ths later to report on their progressconcerning
Form and are returning to court a number of mon
Form is intended to serve as a model
discovery. As with the PC Form, the proposed new CC
datory.
form and its implementation would not be man
e-mail their submissions to
Persons wishing to comment on this proposal should
onnell, Esq., Counsel, Office of Court
nilecomments@nycourts.gov or write to: John W. McC
, New York 10004. Comments must be
Administration, 25 Beaver Street, 11th FL, New York
received no later than November 25, 2014.
disclosure under the Freedom of
All public comments will be treated as available for
the Office of Court Administration.
Information Law and are subject to publication by
be interpreted as an endorsement of
Issuance of a proposal for public comment should not
Court Administration.
that proposal by the Unified Court System or the Office of
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Board of Justices

FROM:

Subcommittee on Best
Commercial Division Advisory Council
nt
Practices for Judicial Case Manageme

RE:

ENCE ORDER
NEW MODEL COMPLIANCE CONFER

DATE:

September 12, 2014

ncil Subcommittee on the Best
The Commercial Division Advisory Cou
he Best Practices Subcommittee”)
Practices for Judicial Case Management (“T
nce Order (“CC”) Form for the Board of
prepared a new Model Compliance Confere
Justices’ consideration.
liminary Conference (“PC”) Order
The new CC Form tracks the adopted Pre
filled out the PC Form and are returning to
Form an that it presumes the parties have
their progress concerning discovery. As
Court a number of months later to report on
, would be a “model” form in that its
with the PC Form, the CC Form, if adopted
implementation would not be mandatory.
The new CC Form includes:

retained counsels
A section for adding appearances by newly
e section which now includes
A reworking of the Description of the Cas
nded complaints and/or (ii) remaining
(i) information concerning ame
rt decision on a motion to
causes of action after the issuance of a Cou
amount of damages
dismiss; (iii) whether those changes alter the
salient facts in support
requested; and (iv) Defendant’s legal theory and
nterclaim/cross claims.
of defenses and amount, if any, demanded in cou
•

orked to include
The Discovery Provisions section has been rew
lined in the PC Form have
questions asking (i) whether the deadlines out
have the parties met and
been completed in a timely fashion; (ii) if not,
tion; (iii) have the
conferred about the timing of the needed produc

Compliance Conference Order Form
Transmission Memorandum

September 12, 2014
Page 2 of 2

(iv)
if so, what are the new dates; and
parties decided on new dates, and
completed.
by what date will all depositions be
Subcommittee, the time in which
At the suggestion of a member of our
complaint (The Impleader Section)
to file a third-party summons and
an the PC Form to 30 days an
ed
stat
s
day
15
the
from
ed
end
ext
n
has bee
allow counsel to
to
is
e
tim
nal
itio
add
this
for
on
the CC Form The reas
advisability for filing a third-party
discuss with their client the need and
includes proposed new dates
also
tion
sec
s
Thi
nt.
plai
com
and
summons
for third-party discovery.
been reworked to include the
The Electronic Discovery section has
n meeting and conferring and
assumption that the parties have bee
For the first time, the section
progressing on electronic discovery.
cipated date of completion of
includes a request concerning the anti
electronic discovery.
Fact Disclosure, End Date for
Each section concerning End Date for
e includes questions concerning
ALL Discovery, and Note of Issue Dat
er will be met; and if not, when
whether the dates proposed in the PC ord
for the event to occur. Unlike other
do the parties propose NEW dates
ically agree to the parties’
sections, the Court will have to specif
rt does not agree, the Court will
proposed new dates and, if the Cou
st complete the task.
insert the date by which the parties mu
section has also been revamped to
on
uti
sol
Re
e
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Dis
ve
ati
ern
Alt
The
explain why settlement
include more pointed questions and to
n commenced.
discussions and/or ADR have NOT bee
ncil Best Practices Subcommittee
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del
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t
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respectfully
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ATE OF NEW YORK
SUPREME COURT OF THE ST
_____
COUNTY OF_________
-------

Present: Hon.
Part:
Piaintiffs)
-

against

Index Nob:
Ru Filing Date:

-

MODEL COMPLIANCE
CONFERENCE ORDER

Defendant(s)
ce was held in
CE: A Preliminary Conferen
EN
ER
NF
CO
Y
AR
IN
IM
EL
PR
Preliminary Conference Order on:
this case and the Court signed the
20
ties
is to assess the progress the par
ce
ren
nfe
Co
ce
lian
mp
Co
s
thi
of
The purpose
needs to be done
at items are outstanding and what
wh
ine
erm
det
to
and
de
ma
e
hav
ted in a timely fashion.
to ensure that discovery is comple
liminary

IL.

entered their appearances at the Pre
APPEARANCES: The parties
Conference.
(a)

Counsel for Plaintiff

(b)

Counsel for Defendant

HAS or

HAS NOT changed.

HAS or

HAS NOT changed.

19(

__

___

___

______
_____H
_______

___

Index No.:
Model CompLiance
Conference Order
Page 2 of 18

____
Plaintiff_______________________
v. Defendant_________________________

Ifthere are multzple defendants:
(c)

Counsel for Defendant
or

HAS NOT changed.

Please use additional pages, if necessary.
R 321(b)(l) Consent to Change
If counsel has changed: was it done by CPL
or by
or by CPLR 321 (b)(2) Court Order
Attorney
of Attorney
CPLR 321(c) Death, Removal or Disability
sign the order
If by Court Order, when dad the Court
matter stayed:
and until what date did the Court order the
become disabled, please provide the
If counsel has either died, been removed or
and the date of the event:
Court with the nature of the occurrence

FOR EACH NEW COUNSEL:
’s name; (3) your address; (4) your
Please include (I) your name; (2) your firm
phone number; (6) your e-mail
firm’s telephone number; (5) your direct tele
You may (8) also include your cell phone
address; and(7) the party you represent.
number.

Please use additional pages, if necessary.
pliance Conference Order and indicate on
Please attach your business card(s) to this Com
the card the name of the party you represent.

___________________________

__
__
__
____
_____
____
_____

_____

_____
_
__
_____
____
____
_____

_____

_____
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Plaintiff:
v. Defendant__________________________

IlL

CONFIDENTIALITY AGREEMENT:
ated whether they had or had not
At the Preliminary Conference, the parties indic
Preliminary Conference Order
entered into a Confidentiality Agreement. The
fidentiality Agreements. The
included an explanation regarding the need for Con
Preliminary Conference Order also stated:
identiality agreement
‘The parties are directed to use the mode) conf
appearing. If the Trial Part
promulgated ln the part before which they are
es are referred to the model
does not have a specific form it uses, the parti
confidentiality agreement found at:
tialitv.pdf
http://www. rycbar.org/pdf/repcrt/Mode!Confiden
Part’s model confidentiality
If the parties need to change either the Trial
agreement or the one found at
ntza!itv r,df’ , the parties are
hn’p //www nvcbar org/pdf/report/ModelConfide
with the changes and a red
to submit a signed Confidentiality Agreement
line copy for the Court to review.”
The parties
Agreement.

HAVE or

HAVE NOT entered into a Confidentiality

HAS NOT so ordered the Confidentiality
HAS or
The Court
what date did the Court so order
Agreement and, if the Court has so ordered it, on
it:

tiality Agreement, please
If the parties HAVE NOT entered into a Confiden
the reason(s) the parties decided not to
provide the Court with an explanation as to
enter into a Confidentiality Agreement.

__
Plaintiff_______________________
___
___
___
___
v. Defendant__________

IV.

Index Number;
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SE:
DESCRIPTION OF THE CA
(a)

Plaintiff

c)(l), the
pursuant to 22 NYCRR 202 12(
er,
Ord
nce
fere
Con
y
inar
lim
In the Pre
and legal issues of
brief description of the factual
Plaintiff was asked to provide a
so required to provide
1
been joined, asIwere a
haa
e
issu
if
s),
ant(
end
Def
e
the cas
a brief description of the case.
as. to
plaint, please inform the Court
com
d
nde
ame
an
d
file
has
iff
int
(I) If Pla
y
and legal case since the Preliminar
the changes to PlaintiWs factual
Conference Order:

andlor
inform
er on a Motion to Dismiss, please
(ii) If the Court has issued an ord
remain in the case:
the Court as to which causes of action

e, please indicate whether the amount
(iii) Because of the changes to the cas
of damages has changed:
NO
YES
Damages amount has changed:
ount: S
Please indicate the new Damages Am

______
_______________________

____
Plaintiff_______________________
_______
v. Defendant________________

(b)

Index Number:
Model Compliance
Conference Order
Page 5 of 18

Defendant(s)
cribe Defendant’s
Since issue has been joined, please des
t of
legal theory and salient facts in suppor
claims,
defenses, counterclaims and third-party

Ci)

m/Cross Claim:
Amount Demanded on the Counterclai

__

______

______

$_____

Ifthere are multiple defendants:
e Defendant’s,
If issue has been joined, please describ
t
legal theory and salient facts in suppor
arty claims.
of defenses, counterclaims and third-p

(ii)

m/Cross Claim:
Amount Demanded on the Counterclai

___

______

______

$_____

Please use additional sheets, if needed.

20(

_____________________

index Number:

___
Plaintiff_______________________
v. Defendant
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V.

DISCOVERY PROViSIONS:
cial
re shall proceed pursuant to the Commer
It is hereby ORDERED that disclosu
Division Rules found at
parties were to exchange
In the Preliminary Conference Order, the
(a)
and Other Disclosure pursuant to
interrogatories, Document ProductIon
ain. Please indicate the date by
CPLR 3108, 3120 and 3123 by a date cert
tion and Other Disclosure were
which Interrogatories, Document Produc

(are) to be completed:
All documents produced by any and all

parties MUST be Bates Stamped.
ure

(1)

tion and Other Disclos
Have Interrogatories, Document Produc
been completed:
YES

(ii)

(b)

NO

e, please explain why:
If NOT COMPLETED at this tim

tion and Other Disclosure have NOT
If Interrogatories, Document Produc
been completed, please indicate:

(i)

ferred about the timing of the
Whether the parties have met and con
needed production:
YES

(ii)

which the parties will be able
Please inform the Court of the date by
Production, and Other
to complete Interrogatories, Document
0 and 3123:
Disclosure pursuant to CPLR 3108, 312

2O

______
______
______
___
_______
_______
____
___
____
___
________
__

____

____

____

____

____

____

____

____

index Number:

Plaintiff_________________________
v Defendant

The Court
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THE
ACCEPTS THE NEW END DATE FOR
IES,
TOR
COMPLETION OF TNTER.ROGA
ER
DOCUMENT PRODUCTiON, AND OTH

DISCLOSURE
DATE
DOES NOT ACCEPT THE NEW END
FOR. THE COMPLETION OF
INTERROGATORIES, DOCUMENT
URE
PRODUCTION, AND OTHER DISCLOS

ropriate line.)
(rhe court should place its initial on the app
of Interrogatories, Document
If the New End Date for the completion
agreed to by the Court, the Court
Production, and Other Disclosure is NOT
W END DATE FOR THE
hereby sets the following date as the NE

S, DOCUMENT
COMPLETION OF INTERROGATORIE
URE:
PRODUCTION, AND OTHER DISCLOS

Court’s Initial:

(c)

DEPOSITIONS:
(i)

ted the Plaintiffs) and
The Preliminary Conference Order direc
ns by:
Defendant(s) to complete the parties’ depositio
and to complete non-parties’
depositions by

(ii)

have not yet passed,
tithe dates for depositions to be completed
sition dates will be
please indicate whether you believe the depo
adhered to:
YES

(iii)

NO

ED at this time, please
If depositions have NOT BEEN COMPLET
explain why:

20

__
____
____
____
____
____
____

____________________

___

___

Index Number:

Plaintiff___________________________

Model Compliance

v Defendant

Order
fl8
e8o
Pag

Conference

(iv)

erred about the timing
Please indicate ifthe parties have met and conf
of the depositions:
YES

(v)

NO

sitions will be
Please inform the Court of the date by which Depo
completed:
Plaintiff:
Defendant:
Non-Parties:

•

All

depositions

The Court

shall be completed

on or before

ACCEPTS THE NEW END DATE FOR THE
COMPLETION OF DEPOSITIONS
E
DOES NOT ACCEPT THE NEW END DAT
FOR THE COMPLETION OF DEPOSITIONS

te line.)
(The Court should place its initüil on the appropria
sitions is NOT agreed to by
If the New End Date for the completion of Depo
as the NEW END
the Court, the Court hereby sets the following date
IONS:
DATE FOR THE COMPLETION OF DEPOSIT
Court’s Initial:

20:

__
___
O
____
_____
_____
___ __N
ES
_____
___Y
_______________

Plaintiff__________________________
v. Defendant

(d)

Index Number:
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IMPLEADER:
complaint no later than
Defendant shall serve his third-party summons and
ff and
thirty (30) days after the end of the last depositIon of a named plainti
named party.
defendant and/or the last deposition of a representative of a

(i

if Depositions have been completed, has/have the Defendant(s)
NO
YES
served a third party summons and complaint.
an updated
If so, against whom and please provide the Court with
caption.

(ii)

If a third-party summons and complaint has been served, please
indicate the schedule of discovery dates to be completed:
(1)
(2)

(3)

(e)

Interrogatories:
Document Discovery:
Depositions:

ELECTRONIC DISCOVERY:

(1)

In the Preliminary Conference Order, the parties indicated that there
would or would not be any Electronic Discovery in the case.
Concerning Electronic Discovery, did the parties indicate that there
would be Electronic Discovery:

SURB**

2O

____
__
_____
____
ES
_________
_______________________Y
__

____

Index Number:
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Plaintiff___________________________
v. Defendant

The PreIiminay Conference Order added:
**ff

t whether the case Is
the parties are not sure abou

reasonably likely

to

d information
include electronically store

the non-exhaustive list of
(ESI), they should refer to
[22
considerations provided in

NYCRJ?

202.12 (b)(1)]

urtsgov website,),
(presently found at the nyco

(2)

orm
Meet and Confer: It is presumed that pursuant to Unif
b)1, the
)(8)(
70(g
2O2
RR
Commercial Division Rule 8(b) [22 NYC
parties met and conferred:
(1)

er
Date on which parties had their FIRST meet and conf
conference:

(ii)

Did the parties reach an agreement concerning electronic
discovery
YES

(iii)

any
Since the FIRST meet and confer, have the parties had
overy:
Disc
c
troni
Elec
further meet and confer conferences on
NO
YES
If YES, when:

(iv)

Are you planning to set up additional meet and confer
conferences:

:
,

If

when

YES

2O

___

_____

_____

_____

_____

Plaintiff___________________________
v, Defendant

(3)

Index Number:
Model Compliance
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Directives concerning electronic discovery
ing
In the Preliminary Conference Order, the Court listed the follow
es
becom
topics to be updated and supplemented as new information
available:

(4)

(5)

(1)

Preservation [22 NYCRR 20270(g)(8)(i)(v)];

(ii)

Production [22 NYCRR 2O27O(gX8)(vi) and (ix)];

(iii)

Privilege Logs and Redactions [22 NYCRR
202 .70(g)(8)(b)(vii)];

(iv)

for
Claw-Back Provisions [22 NYCRR 202,70(g)(8)(b)(viii)}
inadvertent production; and

(v)

Costs [22 NYCRR 202.70(g)(8)(b)(x)J

Status of Electronic Discovery

(i)

What is the current status of Electronic Discovery Production:

(ii)

What are the problems and issues encountered by the parties
concerning Electronic Discovery Production:

Judicial Intervention

What, if anything, can the Court do to facilitate the successfiil
completion of Electronic Discovery:

20E

pjjff___________________________

v. Defendant._______________________
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(6)

Additional Directives

(7)

Anticipated Date of Completion of Electronic Discovery
Please set forth the anticipated date for the conclusion of Electronic
Discovery and please explain the rationale for the date:

(h)

END DATE FOR FACT DISCLOSURE:
In the Preliminary Conference Order, it was anticipated that all Fact
Disclosure would be completed by:

If it is anticipated that the END DATE FOR FACT DISCLOSURE, as set
forth in the Preliminary Conference Order, will NOT be met, please explain
why:

If it is anticipated that the END DATE FOR FACT DISCLOSURE, as set
forth in the Preliminary Contrence Order, will NOT be met, what do the
parties believe the NEW END DATE FOR FACT DISCLOSURE should
be:

2O?

________________________

__

_____

_____

_
_____
___
_____
___
_____
_____

_____

_____
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Plaintiff__________________________
v. Defendant

The Court

ACCEPTS THE NEW END DATE FOR
FACT DISCLOSURE
DOES NOT ACCEPT THE NEW END DATE
FOR FACT DISCLOSURE

te line)
(The Court shouldplace its initial on the appropria

ed to by the Court, the
If the New End Date for Fact Disclosure is NOT agre
DATE FOR FAcT
Court hereby sets the following date as the NEW END
DISCLOSURE:
Court’s Initial:

(1)

EXPERT DISCOVERY (if any);

), which mandate consuLtation
Pursuant to Commercial Division Rules 8 and 13(c
if any party intends to
with opposing counsel, the Court hereby ORDERS that
on for summary
introduce expert testimony at trial or in support of a moti
to the completion of fact
judgment, the parties, no later than thirty (30) days prior
e including the
discovery, shall confer on a schedule for expert disclosur
rt reports and the
identification of experts, the agreement to exchange expe
rt disclosure shall be
timetable for the deposition of testif’ing experts. Expe
on of Fact Discovery.
completed no later than four (4) months after the completi
—

, the parties shall
In the event that a party objects to this procedure or timetable
rt.
request a conference to discuss the objection with the Cou
Do the parties anticipate EXPERT DISCOVERY
YES

NO

The note ofissue and certficute ofreadiness may not befiled until
the completion of expert disclosure.

2O

_________
______
______
___
___
___
___
___
___
___
___
___
___
___
__

__

__

Index Number:

__

___
Plaintiff_______________________
v. Defendant

pliance
Model Com
Conference
Page

(J)

Order

l4of

18

RY:
END DATE FOR ALL DISCOVE
was anticipated that the END
in the Preliminary Conference Order, it
ld be:
DATE FOR ALL DISCOVERY wou

TE FOR ALL DISCOVERY, as set
If it is anticipated that the END DA
er, will NOT be met, please explain
forth in the Preliminary Conference Ord
why:

TE FOR ALL DISCOVERY, as set
If it is anticipated that the END DA
Order, will NOT be met, when do the
forth in the Preliminary Conference
be:
TE FOR ALL DISCOVERY should
parties believe the NEW END DA

The Court

R ALL
ACCEPTS THE NEW END DATE FO
DISCOVERY
D I)ATE
DOES NOT ACCEPT THE NEW EN
FOR ALL DISCOVERY

appropriate line.)
(The Court should place its initial on the
COVERY is NOT agreed to by the
If the New END DATE FOR ALL DIS
ng date as the NEW END DATE
Court, the Court hereby sets the followi
FOR ALL DISCOVERY:
Court’s Initial

2O

__ ____________
_______
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VI.

INAL

(a)

DIRECTIVES:

NOTE OF ISSUE:
In the Preliminary Conference Order,
ISSUE would be filed on:

it
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___

Plaintiff_______________________
v. Defendant

(c)

on mechanism
Has the alternate dispute resoluti
Not Commenced

Commenced
(d)

(e)

be scheduled to commence:
If not yet scheduled, when will it

LEMENT DISCUSSIONS OR
PLEASE EXPLAIN WHY SETT
HAVE NOT COMMENCED:

*

*

ADR

*

REIN MAY NOT BE ADJOURNED
THE DATES SET FORTH HE
OF THE COURT.
EXCEPT WITH THE APPROVAL

PIES OF ALL DISCLOSURE
THE PAR TIES MUST BRING CO
ORDERS TO ALL CONFERENCES.

SO ORDERED:

DATE:

J.s,c.
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JAMES M. WICKS, ESQ.

October 10, 2014

Ethical Considerations for the Commercial Lawyer
By: James M. Wicks’

A disappointing reality for the commercial lawyer may very well be what
Plato observed when he remarked, “honesty is for the most part less profitable than
dishonesty” Honesty, however, is the hallmark of a lawyer’s professional ethical
obligations. With business or transactional lawyers, honesty in dealings with
others is of critical importance to the integrity of the process and system. “There is
no twilight zone of honesty in business. A thing is right or it’s wrong. It’s black or
it’s white:’

The RPC mandates that lawyers “should” (note, not “shall”) provide
competent representation to client.
3 Failure to render competent representation can
give rise to a legal malpractice 4
claim, An open issue in New York is whether the
“but for” causation test should apply in transactional legal malpractice cases.
5
The New York Rules of Professional Conduct (“RPC”) apply not only to
litigators, but to all aspects of lawyering. Although some of the rules seem
Mr. Wicks is a member and partner in the commercial litigation practice group and general counsel of Farrell Fritz, P.C.
John F. Dodge, cofounder of automobile manufacmrer Dodge Bros.
RPC 1.1(a).
Gikonorno.c. Inc. v. Bahrenberg. 38 Misc. 3d 1207(Sup. Ct. Suff. Count 2013. (Pines. J.)
Simons New York Rules of Conduct Annotated at 72 (2014 ed,); see also Milbank, Tweed. Hadlev & McClov
Boon, 13 F3d 537 (2d Cir.1994) (in malpractice case arising out of complex transaction, plaintiff must show law
firm’s breach of duty was a “substantial factor” in causing loss).
2

specific to litigation or the dispute resolution context, there are many more general
application rules. Indeed, RPC 2.1, entitled “Advisor” is the source of “lawyer
independence.” perhaps one of the most important rules to our self-regulated
profession:
in representing a client, a lawyer shall exercise independent
professional judgment and render candid advice, In rendering
advice, a lawyer may refer not only to law but to other
considerations, such as moral, economic, social psychological and
political factors that may be relevant to the client’s situation.

Even for the transactional lawyer, many ethical traps for the unwary lie in
wait: from conflicts of interest, to changes made on draft agreements exchanged,
to counselling clients on particular courses of action, to truthfulness in the
negotiation process. This outline explores some of the ethical contours and
boundaries for the commercial lawyer

not simply the commercial litigator

—

that

arise in the transactional context,

Conflicts of Interest: Who Can I Represent, or Who Do I Represent?
The call comes from your dear friend, president and co-owner of ABC Corp.
to prepare employment agreements for all the executives, including him. Who is
the client? Who do you take direction from? Should there be more than one
counsel involved in the process? What about when preparing the president’s
agreement?
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A lawyer, of course, cannot also represent both sides to a transaction and
thereafter withhold information

from one

—

that would not only give rise to a

malpractice claim, but would seem to violate RPC l.l(a)’s “competence” rule.
6
In the real world, the lines between the interests of a closely held business
entity and individual owners can get murky. The lawyer’s duties of loyalty, care

and confidentiality can be easily blurred when a dispute between coowners later
erupts. Sometimes, the professional independence of the lawyer is challenged
because of close relationships with clients.

RPC 1 .13 (a), entitled, “organization as client”, provides:
When a lawyer employed or retained by an organization is dealing
with the organization’s directors, officers, employees, members,
shareholders or other constituents, and it appears that the
organization’s interests may differ from those of the constituents
with whom the lawyer is dealing, the lawyer shall explain that the
lawyer is the lawyer for the organization and not for any of the
constituents.

RPC 1.13 (d) recognizes, however, that a lawyer representing an
organization may also represent one or more of the organization’s constituents
simultaneously, subject of course, to the requirements of RPC 1.7.
If you are faced with a multiple representation situation, you must carefully
consider the RPC 1 .7 analysis—concurrent clients (differing interests, significant
risk law ers’ judgment adversely affected by lawyer’s own interest). Even if a
Srtar, 50 AD. 3d 667 (2d Dep’t 2008).

3

2q

conflict exists, then under 1.7(b), so long as there is no assertion of claims against
clients, it is permissible if client is informed and consent is confirmed in writing.
The key is to artfully document the capacity in which the attorney is
providing legal services by specifically identifying the client. The engagement
letter must be clear,
7
A word about partnerships: if you represent a limited partnership, that

representation does not extend to limited partner
8
s. However, a lawyer
representing the partnership does represent the general partners.
Relevant authority to consider in this context:
• NYSBA Ethics Op. 868 (2011) (attorney may represent corporation and its
sole shareholder in prosecuting or defending claims)
• Ass’n of the Bar of the City of NY Comm. on Prof. & Jud. Ethics, Formal
op. 2007-3 (providing analytic framework for determining corporate family
conflicts)
• Ass’n of the Bar of the City of NY Comm. on Prof. & Jud. Ethics, Formal
Op. 2008-2 (inside counsel representing corporate affiliates must consider
possible conflicts)
•

Tekni-Plex, Inc. v. Tang, 89 N.Y.2d 123 (1996)(law firm disqualified from
representing defendant, on grounds that firm represented defendant and
former Tekni-Plex)

• Discotrade Ltd. v. veth-Ayerst Int’l, Inc., 200 F.Supp.2d 355 (S.D.N.Y.
2002) (“functional” test to determine conflicts for corporate affiliates)
Bayit Care Corp. v. Einbinder, 2013 NY Slip Op 51557(U) (Sup. Ct. N.Y. County
Sept. 24. 2013) (Bransten, J.)
(retainer letter did not clearly state whether law firm represented individual or
corporation, thus both had standing to
sue law firm for malpractice).
‘Eurvcleia Partners, LP v. Seward Kisse UP. 12 N,Y3d 553 (2009) (suit
rose out of collapse of hedge hind: i6
of hedge funds limited partners sued law firm).

4

• Big Brows LLC v Devitt, 32 Misc, 3d 123(A) (Sup. CL Kings 2011)
(Dernarest, J.) (disquali’ing plaintiffs’ attorney from representing several of
the individuals)

The Art of Negotiating: White Lies, Bluffing, Posturing and Puffing
RPC 4. 1 states that “a lawyer shall not knowingly make a false statement of

fact or law to a third person. The rule prohibits a lawyer from knowingly
misstating the law to another person, including another lawyer, because the other

RPC 4.1 deals with facts, and not expressions of opinion, bluffing, puffery
or even posturing by a lawyer. Misstatements are often accepted and sometimes
expected in negotiations, whether posturing about the strength of one’s case or the
value of a company. Comment 2 to the American Bar Association (ABA) Model
Rules states:

This Rule refers to statements of fact. Whether a particular statement
should he regarded as one of fact can depend on the circumstances.
Under generally accepted conventions in negotiation, certain types
of statements ordinarily are not taken as statements of material fact,
Estimates of price or value placed on the subject of a transaction and
a party’s intentions as to an acceptable settlement of a claim are
ordinarily in this category.

NY’s RPC 4. 1 differs from the ABA version in two significant respects, one, by omitting “material” before the
word “fact,” and two, by omitting reference to the rule where a lawyer shall not assist a client in illegal conduct.

5
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There is sometimes a fine line between acceptable bluffing or posturing during
negotiations, and a misstatement of fact, the latter of which violates RPC
4.i(aXl),
The circumstances as to when, to whom and in what context may determine
whether a statement is one of fact or opinion. The Restatement of the Law

Governing Lawyers provides:
Whether a misstatement should be so characterized depends on
whether it is reasonably apparent that the person to whom the
statement is addressed would regard the statement as one of fact or
based on the speaker’s knowledge of facts reasonably implied by
the statement or as merely an expression of the speaker’s state of
mind. Assessment depends on the circumstances in which the
statement is made, including the past relationship of the negotiating
persons, their apparent sophistication, the plausibility of the
statement on its face, the phrasing of the statement, related
communication between the persons involved, the known
negotiating practices of the community in which both are
negotiating, and similar circumstances. In general, a lawyer who is
known to represent a person in a negotiation will be understood by
nonclients to be making nonimpartial statements, in the same
manner as would the lawyer’s client. Subject to such an
understanding, the lawyer is not privileged to make
misrepresentations described in this Section.
RPC 4. l(a)(l) prohibits a lawyer from material misstatements. Does one,
however, have a duty to disclose facts to third persons? “A lawyer is require
d to be
truthful when dealing with others on a client’s behalf, but generally has no
affirmative duty to inform an opposing party of relevant facts.H)

ABA Comments to Rule 4,1

6
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Relevant authority to consider in this context:
• Nassau County Ethics Op. 2001-1 (lawyer using preprinted real estate
contract form stating “prepared by bar association,” may not rnodi’ it
without so advising other party to the transaction).
•

ABA Op. 06-439 (differences between “puffing” and material
misrepresentations explored)

• In re McGrath, 96 AD2d 267(1st Dep’t 1983) (making
misrepresentation as to amount of insurance coverage in the context of
settlement discussions led to suspension)

Interwoven\4 I 02881.1

7

ETHICS OPINIONS

ABA Formal Opinion 06-439 (2006)

2. NYSBA Op. 868 (2011)
3. Ass’n of the Bar of the City of NY Formal Op. 2008-2
4. Ass’n of the Bar of the City of NY Formal Op. 2007-3

5. Nassau County Bar Ass’n Op. 2001-1
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AMERICAN BAR ASSOCIATION

STANDING COMMITTEE ON ETHICS AND PROFESSIONAL RESPONSIBILITY
Formal Opinion 06-439
Lawyer’s Obligation of Truthfulness
When Representing a Client in Negotiation:
Application to Caucused Mediation

April 12, 2006

Under Model Rule 4.1, in the context of a negotiation, including a cau
cused mediation, a lawyer representing a client may not make a frilse
statement of material fact to a third person, However, statements
regarding a party ‘s negotiating goals or its willingness to compromise,
as well as statements that can fairly be characterized as negotiation
“puffing,” ordinarily are not considered ‘false statements of material
fact” within the meaning of the Model Rules’.
In this opinion, we discuss the obligation of a lawyer to be truthful when
making statements on behalf of clients in negotiations, including the special
ized form of negotiation known as caucused mediation.
It is not unusual in a negotiation for a party, directly or through counsel, to
make a statement in the course of communicating its position that is less than
entirely forthcoming. For example, parties to a settlement negotiation often
understate their willingness to make concessions to resolve the dispute. A plain
tiff might insist that it will not agree to resolve a dispute for less than $200,
when, in reality, it is willing to accept as little as $150 to put an end to the mat
ter. Similarly, a defendant manufacturer in patent infringement litigation might
repeatedly reject the plaintiffs demand that a license be part of any settlement
agreement, when in reality, the manufacturer has no genuine interest in the
patented product and, once a new patent is issued, intends to introduce a new
product that will render the old one obsolete. In the criminal law context, a
prosecutor might not reveal an ultimate willingness to grant immunity as part of
a cooperation agreement in order to retain influence over the witness.
A party in a negotiation also might exaggerate or emphasize the strengths,
and minimize or deemphasize the weaknesses, of its factual or legal position.
A buyer of products or services, for example, might overstate its confidence
in the availability of alternate sources of supply to reduce the appearance of
1. This opinion is based on the Model Rules of Professional Conduct as amended
by the ABA House of Delegates in August 2003 and, to the extent indicated, the pre
decessor Model Code of Professional Responsibility of the American Bar Association.
The Laws, court rules, regulations, rules of professional conduct, and opinions prornul
gated in the individual jurisdictions are controlling.
AMERICAN BAR ASSOCIATION STANDING COMMITtEE ON ETHICS AND PROFESSIONAL RESPONSIBILITY,
321 N, Clark Street, Chicago, Illinois 606104714 Telephone (312)9B85300 CHAIR: William B,
Dunn, Detroit, Ml U Elizabeth Alston, Mandeville, LA UT, Maxfleld Bahner, Chattanooga, TN U Arnie
L. Clifford, Columbia, SC 10 James A. Kawachika, Honolulu, HlU Steven C, Krane, New York, NY Li
John P, Ratnaswamy, Chicago, IL 10 Irma Russell, Memphis, TN 10 Thomas Spahn, McLean, VA Li
CENTER FOR PROFESSIONAL RESPONSIBILITY: George A, Kuhlrnan, Ethics Counsel; Eileen B.
Libby, Associate Ethics Counsel

© 2006 by the American Bar Association, All rights reserved,
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dependence upon the supplier with which it is negotiating. Such remarks,
often characterized as “posturing” or “puffing,” are statements upon which
parties to a negotiation ordinarily would not be expected justifiably to rely,
and must be distinguished from false statements of material fact. An example
of a false statement of material fact would be a lawyer representing an
employer in labor negotiations stating to union lawyers that adding a particu
lar employee benefit will cost the company an additional $100 per employee,
when the lawyer knows that it actualLy will cost only $20 per employee.
Similarly, it cannot be considered “posturing” for a lawyer representing a
defendant to declare that documentary evidence will be submitted at trial in
support of a defense when the lawyer knows that such documents do not exist
or will be inadmissible. In the same vein, n.either a prosecutor nor a criminal
defense lawyer can tell the other party during a plea negotiation that they are
aware of an eyewitness to the alleged crime when that is not the ease.
Applicable Provision of the Model Rules
The issues addressed herein are governed by Rule 4.1 (a).
2 That rule prohibits
a lawyer, “[i]n the course of representing a client,” from knowingly making “a
false statement of material fact or law to a third person.” As to what constitutes
a “statement of fact,” Comment [2j to Rule 4.1 provides additional explanation:

2. Although Model Rule 3.3 also prohibits lawyers from knowingly making untrue
statements of fact, it is not applicable in the context of a mediation or a negotiation among
parties. Rule 3.3 applies only to statements made to a “tribunal.” It does not apply in
mediation because a mediator is not a “tribunal” as defined in Model Rule 1.0(m).
Comment [5] to Model Rule 2.4 confirms the inapplicability of Rule 3.3 to mediation:
Lawyers who represent clients in alternative dispute-resolution processes are gov
erned by the Rules of Professional Conduct. When the dispute-resolution process
takes place before a tribunal, as in binding arbitration (see Rule 1.0(m)), the lawyer’s
duty of candor is governed by Rule 3,3. Otherwise, the lawyer’s duty of candor
toward both the third-party neutral and other parties is governed by Rule 4.1.
Rule 3.3 does apply, however, to statements made to a tribunal when the tribunal
itself is participating in settlement negotiations, including court-sponsored mediation
in which a judge participates. See ABA Comm. on Ethics and Prof’l Responsibility,
Formal op. 93-370 (1993) (Judicial Participation in Pretrial Settlement Negotiations),
in FORMAL AND INFORMAL ETHIcs OpIanoNs 1983-1998 at 157, 161 (ABA 2000).
Rule 8.4(c), which on its face broadly proscribes “conduct involving dishonesty, fraud,
deceit or misrepresentation,” does not require a greater degree of truthfulness on the part of
lawyers representing parties to a negotiation than does Rule 4.1. Comment [I] to Rule 4. 1,
for example, describes Rule 8.4 as prohibiting “misrepresentations by a lawyer other than
in the course of representing a client.
In addition, Comment [5] to Rule 2.4 explains
that the duty of candor of “lawyers who represent clients in alternative dispute resolution
processes” is governed by Rule 3.3 when the process takes place before a tribunal, and oth
erwise by Rule 4.1. Tellingly, no reference is made in that Comment to Rule 8.4. Indeed, if
Rule 8.4 were interpreted literally as applying to any misrepresentation, regardless of the
lawyer’s state of mind or the triviality of the false statement in question, it would render
Rule 4.1 superfluous, including by punishing unknowing or immaterial deceptions that
would not even run afoul of Rule 4.1. See GE0FJ.’REv C. HAzARD, JR. & W. WILLIAM
.

,

.“
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This Rule refers to statements of fact. Whether a particular statement should
be regarded as one of fact can depend on the circumstances. Under general
ly accepted conventions in negotiation, certain types of statements ordinari
ly are not taken as statements of material fact. Estimates of price or value
placed on the subject of a transaction and a party’s intentions as to an
acceptable settlement of a claim are ordinarily in this category, and so is the
existence of an undisclosed principal except where nondisclosure of the
principal would constitute fraud. Lawyers should be mindfiui of their obliga
tions under applicable law to avoid criminal and tortious misrepresentation.
Truthfulness in Negotiation
It has been suggested by some commentators that lawyers must act honestly
and in good faith and should not accept results that are unconscionably unfair,
even when they would be to the advantage of the lawyer’s own client.
4 Others

have embraced the position that deception is inherent in the negotiation
process and that a zealous advocate should take advantage of every opportuni
ty to advance the cause of the client through such tactics within the bounds of
the law.
5 Still others have suggested that lawyers should strive to balance the
Hoors, THE LAW OF LAwYER.iNG § 65.5 at 65-11 (3d ed. 2001). It is not necessary, howev
er, for this Committee to delineate the precise outer boundaries of Rule 8.4(c) in the con
text of this opinion. Suffice it to say that, whatever the reach of Rule 8.4(c) may be, the
Rule does not prohibit conduct that is permitted by Rule 4.1(a).
3. The REsTATEMENT (THrnD) OF THE LAW GOVERNING LAWYERS § 98, cmt. c
(2000) (hereinafter “REsTATEMENT”) (citations omitted) echoes the principles underly
ing Comment [2] to Rule 4.1:
Certain statements, such as some statements relating to price or value, are considered
nonactionable hyperbole or a reflection of the state of mind of the speaker and not mis
statements of fact or law. Whether a statement should be so characterized depends on
whether the person to whom the statement is addressed would reasonably regard the state
ment as one of fact or based on the speaker’s knowledge of facts reasonably implied by
the statement, or Instead regard it as merely an expression of the speaker’s state of mind.
4. See, e.g. Reed Elizabeth Loder, “Moral Truthseeking and the Virtuous
Negotiator,” 8 Geo. I Legal Ethics 45, 93-102 (1994) (principles of morality should
drive legal profession toward rejection of concept that negotiation is inherently and
appropriately deceptive); Alvin B. Rubin, “A Causerie on Lawyers’ Ethics in
Negotiation,” 35 La. L. Rev, 577, 589, 591 (1975) (lawyer must act honestly and in good
faith and may not accept a result that is unconscionably unfair to other party); Michael
H. Rubin, “The Ethics of Negotiation: Are There Any?,” 56 La. L. Rev. 447, 448 (1995)
(embracing approach that ethical basis of negotiations should be truth and fair dealing,
with goal being to avoid results that are unconscionably unfair to other party).
5. See. e.g., Barry R. Temkin, “Misrepresentation by Omission in Settlement
Negotiations: Should There Be a Silent Safe Harbor?,” 18 Geo. I Legal Ethics 179,
181 (2004) (clients are entitled to expect their lawyers to be zealous advocates; current
literature bemoaning lack of honesty and truthfulness in negotiation has gone too tar);
James J. White, “Machiavelli and the Bar: Ethical Limitations on Lying in
Negotiation,” 1980 Am. B. Found. Res. 1 921, 928 (1980) (misleading other side is
essence of negotiation and is all part of the game>.
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apparent need to be less than wholly forthcoming in negotiation against the
desirability of adhering to personal ethical and moral standards.
6 Rule 41(a)
applies only to statements of material fact that the lawyer knows to be false,
and thus does not cover false statements that are made unknowingly, that con
cern immaterial matters, or that relate to neither fact nor law. Various propos
als also have been advanced to change the applicable ethics rules, either by
amending Rule 4. 1 and its Comments, or by extending Rule 3.3 to negotiation,
or by creating a parallel set of ethics rules for negotiating iawyersf
Although this Committee has not addressed the precise question posed
herein, we previously have opined on issues relating to lawyer candor in

negotiations, For example, we stated in Formal Opinion 93-370 that.
although a lawyer may in some circumstances ethically decline to answer a
judge’s questions concerning the limits of the lawyer’s settlement authority in
6 the lawyer is not justified in lying or engaging in misrepresen
a civ ii matter.
tations in response to such an inquiry. We observed that:
[wjhile.
a certain amount of posturing or puffery in settlement nego
tiations may be an acceptable convention between opposing counsel, a
.

party’s actual bottom line or the settlement authority given to a lawyer is
a material fact. A deliberate misrepresentation or lie to a judge in pretri
al negotiations would be improper under Rule 4.1. Model Rule 8.4(c)
also prohibits a lawyer from engaging in conduct involving dishonesty,
6. See, e.g.. Charles B. Craver, “Negotiation Ethics: How to Be Deceptive Without
Being DishonestiHow to Be Assertive Without Being Offensive,” 38 S. Tex. L Rev.
713, 733-34 (1997) (lawyers should balance their clients’ interests with their personal
integrity); Van M. Pounds, “Promoting Truthfulness in Negotiation: A Mindful
Approach,” 40 Willameue L. Rev. 181, 1 83(2004) (suggesting that solution to finding
more truthful course in negotiation may lie in ancient Buddhist practice of “mindful

ness,” of “waking up and living in harmony with oneself and with the world”).
7. See. e.g., James J. Alfini, “Settlement Ethics and Lawyering in ADR
Proceedings: A Proposal to Revise Rule 4.1,” 19 N. Ill. C]. L. Rev. 255, 269-72 (1999)
(author would amend Rule 4.1 to prohibit lawyers from knowingly assisting the client
in “reaching a settlement agreement that is based on reliance upon a false statement of
fact made by the lawyer’s client” and would expressly apply Rule 3.3 to mediation);
Kimberlce K. Kovach, “New Wine Requires New Wineskins: Transforming Lawyer
Ethics for Effective Representation in a Non-Adversarial Approach to Problem
Solving: Mediation,” 28 Fordham Urb. L. J. 935, 953-59 (2001) (urging adoption of
separate code of ethics for lawyers engaged in mediation and other non-adversarial
forms of ADR); Carrie Menkel-Meadow, “The Lawyer as Consensus Builder: Ethics
for a New Practice,” 70 Tenn. L. Rev. 63, 67-87, (2002) (encouraging Ethics 2000
Commission to develop rules for lawyers in alternative dispute resolution context).
8. ABA Comm. en Ethics and Prof’l Responsibility, Formal Op. 93-370, in
FoR.\L AND INFORMAL ETHIcs OPn’ioNs 1983-1998 at 160-61.
9. The opinion also concluded that it would be improper for a judge to insist that a
lawyer “disclose settlement limits authorized by the lawyer’s client, or the lawyer’s
advice to the client regarding settlement terms.”
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fraud, deceit, or misrepresentation, and Rule 3,3 provides that a lawyer
shall not knowingly make a false statement of material fact or law to a
tribunal. The proper response by a lawyer to improper questions from a
judge is to decline to answer, not to lie or misrepresent.
Similarly, in Formal Opinion 94387.t we expressed the view that a lawyer
representing a claimant in a negotiation has no obligation to inform the other
party that the statute of limitations has run on the client’s claim, but cannot make
any affirmative misrepresentations about the facts. In contrast, we stated in
Formal Opinion 95-397” that a lawyer engaged in settlement negotiations of a
pending personal injury lawsuit in which the client was the plaintiff cannot con
ceal the client’s death, and must promptly noti’ opposing counsel and the court
of that fact. Underlying this conclusion was the concept that the death of the
client was a material fact, and that any continued communication with opposing
counsel or the court would constitute an implicit misrepresentation that the client
still was alive. Such a misrepresentation would be prohibited under Rule 4. 1 and,
with respect to the court. Rule 3.3. Opinions of the few state and local ethics
committees that have addressed these issues are to the same effect.
2
False statements of material fact by lawyers in negotiation, as well as
implicit misrepresentations created by a lawyer’s failure to make truthful
statements, have in some cases also led to professional discipline. For exam
ple, in reliance on Formal Opinion 95-397, a Kentucky lawyer was disci
plined under Rule 4. 1 for settling a personal injury case without disclosing
that her client had died.” Similarly, in a situation raising issues like those pre
sented in Formal Opinion 93-370, a New York lawyer was disciplined for
10. ABA Comm. on Ethics and Prof’l Responsibility, Formal Op. 94-387 (1994)
(Disclosure to Opposing Party and Court that Statute of Limitations Has Run), in
FORMAL ANT) INFORMAL ETHICS OPc’toNs 1983-1998 at 253.
II. ABA Comm. on Ethics and Prof’l Responsibility, Formal Op. 95-397 (1995)
(Duty to Disclose Death of Client), in FoRMAL AND INFORMAL ETHICS OPINIoNs 19831988 at 362.
12. See New York County Lawyers’ Ass’n Committee on Prot’l Ethics Op. 731
(Sept. 1, 2003) (lawyer not obligated to reveal existence of insurance coverage during
a negotiation unless disclosure is required by law; correlatively, not required to correct
misapprehensions of other party attributable to outside sources regarding the client’s
financial resources): Pennsylvania Bar Ass’n Comm. on Legal Ethics & Prof’i
Responsibility Informal Op. 97-44 (Apr. 23, 1997) (lawyer negotiating on behalf of a
client who is an undisclosed principal is not obligated to disclose the client’s identity
to the other party, or to disclose the fact that that other party is negotiating with a
straw man); Rhode Island Supreme Court Ethics Advisory Panel Op. 94-40 (July 27,
1994) (lawyer may continue negotiations even though recent developments in Rhode
Island case law may bar client’s claim).
13. Kentucky Bar Ass’n v, Geisler, 938 S.W.2d 578, 579-80 (Ky. 1997); see oiso
In re Warner, 851 So, 2d 1029, 1037 (La.), reh’g denied (Sept. 5, 2003) (lawyer disci
plined for failure to disclose death of client prior to settlement of personal injury
action); Toldeo Bar Ass’n v. Fell, 364 N.E.2d 872, 874 (1977) (samcL
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stating to opposing counsel that, to the best of his knowledge, his client’s
insurance coverage was limited to $200,000, when documents in his files
showed that the client had $1,000,000 in coverage.
4 Affirmative misrepresen
tations by lawyers in negotiation also have been the basis for the imposition
of litigation sanctions,
5 and the setting aside of settlement agreements,
6 as
well as civil lawsuits against the lawyers themselves.
7
In contrast, statements regarding negotiating goals or willingness to com
promise, whether in the civil or criminal context, ordinarily are not consid
ered statements of material fact within the meaning of the Rules. Thus, a
lawyer may downplay a client’s willingness to compromise, or present a
client’s bargaining position without disclosing the client’s “bottom iflC” posi
tion, in an effort to reach a more favorable resolution. Of the same nature are
overstatements or understatements of the strengths or weaknesses of a client’s
position in litigation or otherwise, or expressions of opinion as to the value or
worth of the subject matter of the negotiation. Such statements generally are
not considered material facts subject to Rule 4. 1.
Application of the Governing Principles to Caucused Mediation
Having delineated the requisite standard of truthfulness for a lawyer engaged
in the negotiation process, we proceed to consider whether a different standard
should apply to a lawyer representing a client in a caucused mediation.
6
14. In re McGrath, 468 N.Y.S.2d 349, 351 (N.Y. App. Div. 1983).
15. See Sheppard v. River Valley Fitness One, L.P., 428 F.3d 1, 11(1St Cir. 2005);
Aushcrman v. Bank of America Corp., 212 F. Supp. 2d 435, 443-45 (D. Md. 2002).
16. See, e.g., Virzi v. Grand Trunk Warehouse & Cold Storage Co., 571 F. Supp.
507, 512 (E.D. Mich. 1983) (settlement agreement set aside because of lawyer’s failure
to disclose death of client prior to settlement); Spaulding v. Zimmerman, 116 N.W.2d
704, 709-11 (Minn. 1962) (defense counsel’s failure to disclose material adverse facts
relating to plaintiff’s medical condition led to vacatur of settlement agreement).
17. See, e.g., Hansen v. Anderson, Wilmarth & Van Der Maaten, 630 N,W.2d 818,
825-27 (Iowa 2001) (law firm, defendant in malpractice action, allowed to assert
third-party claim for equitable indemnity directly against opposing counsel who had
engaged in misrepresentations during negotiations); Jeska v. Mulhall, 693 P.2d 1335,
1338-39 (1985) (sustaining fraudulent misrepresentation claim by buyer of real estate
against seller’s lawyer for misrepresentations made during negotiations).
18. Conceivably, such statements could be viewed as violative of other provisions
of the Model Rules if made in bad faith and without any intention to seek a compro
mise. Model Rule 4.4(a), for example, prohibits lawyers from using “means that have
no substantial purpose other than to embarrass, delay, or burden a third person.
Similarly, Model Rule 3.2 requires lawyers to “make reasonable efforts to expedite lit
igation consistent with the interests of the client,”
19. This opinion is limited to lawyers representing clients involved in caucused
mediation, and does not attempt to explore issues that may be presented when a
lawyer serves as a mediator and, in carrying out that role, makes a false or misleading
statement of fact. A lawyer serving as a mediator is not representing a client, and is
thus not subject to Rule 4. 1, but may vcl1 be subject to Rule 8.4(c) (see note 2 above).
cf ABA Comm. on Ethics and Prof’l Responsibility, Formal Op. 04-433 (2004)
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Mediation is a consensual process in which a neutral third party, without
any power to impose a resolution, works with the disputants to help them
reach agreement as to some or all of the issues in controversy. Mediators assist
the parties by attempting to fashion creative and integrative solutions to their
problems. In the most basic form of mediation, a neutral individual meets with
all of the parties simultaneously and attempts to moderate and direct their dis
cussions and negotiations. Whatever is communicated to the mediator by a
party or its counsel is heard by all other participants in the mediation. In con
trast, the mediator in a caucused mediation meets privately with the parties,
either individually or tn aligned groups. These caucuses are confidential, and
the flow of information among the parties and their counsel is controlled by
the mediator subject to the agreement of the respective parties.
It has been argued that lawyers involved in caucused mediation should be
held to a more exacting standard of truthfulness because a neutral is involved.
The theory underlying this position is that, as in a game of “telephone,” the accu
racy of communication deteriorates on successive transmissions between indi
viduals, and those distortions tend to become magnified on continued retrans
mission. Mediators, in turn, may from time to time reframe information as part
of their efforts to achieve a resolution of the dispute. To address this phenome
non, which has been called “deception synergy,” proponents of this view suggest
that greater accuracy is required in statements made by the parties and their
counsel in a caucused mediation than is required in face-to-face negotiations.
°
2
It has also been asserted that, to the contrary, less attention need be paid to
the accuracy of information being communicated in a mediation particularly
in a caucused mediation precisely because consensual deception is intrinsic
to the process. Information is imparted in confidence to the mediator, who
controls the flow of information between the parties in terms of the content of
the communications as well as how and when in the process it is conveyed.
---

--

Supporters of this view argue that this dynamic creates a constant and agreedupon environment of imperfect information that ultimately helps the mediator
assist the parties in resolving their disputes
2
(Obligation of a Lawyer to Report Professional Misconduct by a Lawyer Not Engaged
n the Practice of Law). In our view, Rule 8.4(c) should not impose a more demanding
standard of truthfulness for a lawyer when acting as a mediator than when represent
ing a client. We note, in this regard, that many mediators are nonlawyers who are not
subject to lawyer ethics rules. We need not address whether a lawyer should be held to
a different standard of behavior than other persons serving as mediator.
20. See generally John W. Cooley, “Mediation Magic: Its Use and Abuse,” 29 Lov
U Chi. Li. 1, 101 (1997); see also Jeffrey Krivis, “The Truth About Using Deception
in Mediation,” 2OAlternatives to High CostLitig. 121 (2002).
21. Mediators are “the conductors the orchestrators of an information system spe
cially designed for each dispute, a system with ambiguously defined or, in some situa
tions undefined, disclosure rules in which mediators arc the chief information officers
with near-absolute control. Mediators’ control extends to what nonconfidential informa
—

—
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Whatever the validity may be of these competing viewpoints, the ethical
principles governing lawyer truthfulness do not permit a distinction to be
drawn between the caucused mediation context and other negotiation settings.
The Model Rules do not require a higher standard of truthfulness in any par
ticular negotiation contexts. Except for Rule 3.3, which is applicable only to
statements before a “tribunal,” the ethical prohibitions against lawyer misrep
resentations apply equally in all environments, Nor is a lower standard of
truthfulness warranted because of the consensual nature of mediation. Parties
otherwise protected against lawyer misrepresentation by Rule 4. 1 arc not per
mitted to waive that protection, whether explicitly through informed consent.
or implicttly by agreeing to engage in a process in which it is somehow
“understood” that false statements will be made. Thus. the same standards
that apply to lawyers engaged in negotiations must apply to them in the con
text of caucused mediation
22
We emphasize that, whether in a direct negotiation or in a caucused media
tion, care must be taken by the lawyer to ensure that communications regard
ing the client’s position, which otherwise would not be considered statements
“of fact,” are not conveyed in language that converts them, even inadvertent
ly, into false factual representations. For example, even though a client’s
Board of Directors has authorized a higher settlement figure, a lawyer may
state in a negotiation that the client does not wish to settle for more than $50.
However, it would not be permissible for the lawyer to state that the Board of
Directors had formally disapproved any settlement in excess of $50, when
authority had in fact been granted to settle for a higher sum.
Conclusion
Under Model Rule 4.1, in the context of a negotiation, including a caucused
mediation, a lawyer representing a party may not make a false statement of
material fact to a third person. However, statements regarding a party’s negoti
ating goals or its willingness to compromise, as well as statements that can
fairly be characterized as negotiation “puffing,” are ordinarily not considered
“false statements of material fact” within the meaning of the Model Rules,
tion, critical or otherwise, is developed, to what is withheld, to what is disclosed, and to
when disclosure occurs.” Coolcy, supra note 20, at 6 (citing Christopher W. Moore, THE
MEDIATtON PROCESS: PRAcrIcAL S1’moIEs FOR REsoLvING CoNFucr 35-43 (1986)).
22. There may nevertheless be circumstances in which a greater degree of truthful
ness may be required in the context of a caucused mediation in order to effectuate the
goals of the client. For example, complete candor may be necessary to gain the media
tor’s trust or to provide the mediator with critical information regarding the client’s
goals or intentions so that the mediator can effectively assist the parties in forging an
agreement. As one scholar has suggested, mediation, “perhaps even more than litiga
tion, relics on candid statements of the parties regarding their needs, interests, and
objectives.” Menkel-Meadow, supra note 7, at 95. Thus, in extreme cases, a failure to
be forthcoming, even though not in contravention of Rule 4. 1(a), could constitute a vio
lation of the lawyer’s duty to provide competent representation under Model Rule I
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ETHICS OPINION 868
New York State Bar Association
Committee on Professional Ethics
Opinion #868 (05/31/2011)
Topic: Concurrent representation of corporation and sole shareholder, director and officer.
Digest: An attorney may concurrently represent a corporation and its sole shareholder, director and officer in
prosecuting a property damage action on behalf of the corporation, and in defending against a third-party claim
against the president of the corporation alleging that the claim is fraudulent.
Rules: 10(f), 17(a)(1), 113(d).

FACTS
The inquirer is an attorney (Attorney) who represents a corporation (“Corporation”) in an action against a
trucking company (“Trucker”). The President (President”) of the Corporation is the sole shareholder, director
and officer of Corporation. In the action against the Trucker, the Corporation alleges that the Trucker caused
damages to the Corporations valuable goods (some fragile antique furniture) while the goods were in transit.

The insurance carrier for the Trucker conducted an investigation regarding the allegedly damaged goods
and concluded that the Corporations claim for damages was fraudulent. (The carrier believes the
antiques were already damaged before they were shipped.). The Trucker therefore interposed a thirdparty claim against the President of the Corporation personally and referred the matter to the District
Attorney for possible criminal prosecution. The President of the Corporation has asked Attorney to
continue representing the Corporation in its civil claim against the Trucker and, in addition, to represent
him personally both as a third-party defendant in the civil action and as a criminal defendant in any
criminal prosecution that may be lodged against him.

QUESTION
Is there a conflict of interest between the Corporation and its President that would prohibit Attorney from
representing both the President personally and the Corporation under these circumstances?
OPINION
Rule 1.13, entitled, Organization as Client,” and Rule 1.7, entitled, Conflict of Interest: Current Clients,” of
the Rules of Professional Conduct (“Rules”) govern this inquiry. Rule 1,13(d) provides as follows:

253

A lawyer representing an organization may also represent any of its directors, officers,
employees, members, shareholders or other constituents, subject to the provisions of Rule
1.7. If the organization’s consent to the concurrent representation is required by Rule 1.7,
the consent shall be given by an appropriate official of the organization other than the
individual who is to be represented, or by the shareholders.

Rule 1.13(d) therefore requires us to analyze Attorney’s simultaneous representation of the Corporation and
the President according to the provisions of Rule 1.7. Under Rule 1 .7(a)(1), Attorney’s simultaneous
representation of the Corporation and its President creates a concurrent conflict of interest if a reasonable
lawyer would conclude that such representation will involve the lawyer in representing “differing interests.” The
term ‘differing interests’ is defined by Rule 1.0(f) to mean ‘every interest that will adversely affect either the
judgment or the loyalty of a lawyer to a client, whether it be a conflicting, inconsistent, diverse, or other
interest’
In many situations, differing interests arise when an organization and one of its officers are accused of fraud,
because the organization cannot properly defend against the fraud charges without investigating the conduct
of the individual officer but the individual officer prefers not to be investigated. Roy Simon, Simon’s New
York Rules of Professional Conduct Annotated 103 (2009 ed,), Here, however, inasmuch as the President is the
sole shareholder, director and officer of Corporation, this principle has no practical application.

First, if the fraud allegations are proven and the civil action is determined in the Trucker’s favor, the adverse
financial consequence to the Corporation will pass through to the President as the sole owner of Corporation.
The Corporation and the President therefore do not have “differing interests” in the matter. Rather, the
President and the Corporation are united in interest in devising a successful strategy to prosecute the damages
claim and to oppose the third-party fraud claim.
Second, engaging separate counsel for the President would likely be of significant benefit to the Trucker and
prejudicial to both the Corporation and the President in the civil litigation. Lost would be the advantage of one
attorney shaping a united defense strategy that would limit damaging disclosures. Separate counsel might also
impede the obvious strategy that should be employed for the benefit of President, which would be to allow
Corporation to accept responsibility in any civil settlement and in the disposition of any related criminal
charges.
1. Our conclusion applies only to the particular facts presented, and would not necessarily hold if there were
additional shareholders, officers or directors. We also note that even where, as here, a corporation has a
single owner and director, if the corporation is insolvent, differing interests may exist between the
corporation and its creditorsj.iJ
CONCLUSION

On the facts presented, an attorney may concurrently represent a corporation and its sole shareholder, director
and officer in prosecuting a property damage action on behalf of the corporation and may simultaneously
defend the shareholder/director/officer against a third-party fraud claim.

Iii See,

eg., RSL Cornmc’ns PLC v. Nesim Bildirici,_ 649 F. Supp2d 184, 202 (S.D.N,Y. 2009) (“tTlhe duty that directors

owe to the creditors of an insolvent corporation under New York law is defined primarily by the ‘trust fund doctrine,’
Specifically, officers and directors of an insolvent corporation are said to hold the remaining corporate assets in trust for the
benefit of its general creditors. As such. “directors of an insolvent corporation owe a fiduciary duty to preserve the assets of
the corporation for the benefit ofcreditors.”’) (internal citations omitted).
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Formal Opinion 2008-2: Corporate Legal Departments and Conflicts of Interest Between
Represented Corporate Affiliates
QUESTIONS
When inside counsel represent corporate affiliates: (a) under what circumstances must they consider the propriety, under DR 5105 and DR 5-108, of representing or continuing to represent those affiliates? (b) may a conflict between those affiliates be
waived? (c) are there steps that can be taken in advance that will enhance the possibility that inside counsel may continue to
represent some or all of the affiliates after a conflict arises?

SUMMARY OF OPINION
Inside counsel representing corporate affiliates must consider possible conflicts between those affiliates under DR 5-105 and
DR 5-108.1 This Opinion describes several steps that insIde counsel may take to enhance the possibility that the representation
of at least one affiliate, typically the parent corporation, may continue, in the face of a conflict with another corporate affiliate.
INTRODUCTION
it can scarcely be debated that inside counsel play a critical role in advising their corporate clients, See, e.g., In re Teiegiobe
Commc ‘ns Corp., 493 F3d 345, 369 (3 rd Cir. 2007) (observing that there has been ‘“rapid growth in both importance and size
of in-house, or corporate counsel” and that “the primary advantages of in-house (rather than outside) counsel are the breadth of
their knowledge of the corporation and their ability to begin advising senior management on important transactions at the
earliest possible stage, often well before anyone would think to hire a law firm”) (citation omitted); Carl ft Liggio, The
Changing Role of Corporate Counsel, 46 Emory Li. 1201, 1207 (1997) (“This decade [the I 990s] is seeing a markedly
different legal profession in which employed counsel are playing the dominant role. They are supplanting retained counsel as
the primary legal advisors to management. Law firms, whose role will become increasingly episodic in the services that they
provide, will be primarily transaction dependent, providing legal services only on those matters specifically referred to them by
the general counsel’s office”)
In fulfilling this critical role, inside counsel are subject to the same ethical responsibilities as outside counsel. In particular, New
York’s Code of Professional Responsibility (the “Code”) defines a law firm to include a corporate legal department. 22 NYCRR
Part 1200.12
The caselaw has begun to address conflicts arising when inside counsel represent corporate affiliates and has focused on the
erosion of a parent’s attorney-client privilege when an affiliate is acquired by a hostile third party. See, e.g.,In re Teleglohe
Commc ‘ns Corp., 493 F.3d at 373:

It is inevitable that on occasion parents and subsidiaries will see their interests diverge, particularly in spin-off, sale, and
insolvency situations. When this happens, it is wise for the parent to secure for the subsidiary outside representation.
Maintaining a joint representation for the spin-off transaction too long risks the outcome of Polycast [Tech. Corp. v. Uniroyal,
Inc.], 125 F.R.D. [47, 49 (S.D,N.Y. 1989)], and Medcom [Holding Co. v, Baxter Travenol Lab.], 689 F. Supp. [842, 844 (ND.
Ill. 1988)]
both cases in which parent companies were forced to turn over documents to their former subsidiaries in adverse
litigation
not to mention the attorneys’ potential for running afoul of conflict rules.
—

—

This Opinion will address conflicts facing inside counsel more broadly.
CONFLICTS AND THE CORPORATE LEGAL DEPARTMENT
In analysing the conflicts facing inside counsel that represent corporate affiliates, it is important to divide the discussion
into two distinct scenarios. The first is when inside counsel represent a parent corporation and one or more of the
parent’s wholly owned affiliates.3 The second is when inside counsel represent (a) a parent and one or more affiliates that the
parent controls, but does not wholly own, or (b) several affiliates controlled, but not wholly owned, by a common parent.
In the first scenario, inside counsel’s representation is not of entities whose interests may differbecause the parent’s
interests completely preempt those of its wholly owned affiliates. As a matter of corporate law, “in a parent and wholly-owned
subsidiary context, the directors of the subsidiary are obligated only to manage the affairs of the subsidiary in the best interests
of the parent and its shareholders.” Anadarko Petroleum Corp. v, Panhandle E, Corp., 545 A.2d 1171, 1174 (Del. 1988). See
alsoA vial!, Inc. v. Ryder Sys., Inc., 913 F. Supp. 826, 832 (SD,N.Y. 1996) (“Because the officers and directors of a parent
company owe allegiance only to that company and not to a wholly owned subsidiary, it is reasonable to conclude that a parent

corporation itself is under no obligation to provide the subsidiary with independent representation
It would be anomalous to
rimposea duty upon the corporation, an artificial person, when all the natural persons who are its officers and directors have no
such duty, and there is no natural person to take up the duty.”), aff’d, 110 F.3d 892 (2d Cir. 1997)4
....

The analysis changes in the second scenario. In that scenario, inside counsel must act on the basis that the parent arid each
of its represented affiliates is a separate entity with separate interests.Weinbergerv. UOP, Inc., 457 A.2d 701, 710-11 (Del.
1983) (when the parent does not wholly own the affiliate, the joint directors of both parent and affiliate, “owe the same duty of
good management to both” companies, and “this duty is to be exercised in light of what is best for both companies.”) This is so
even when the parent “has sufficient ownership or influence to exercise working control of the [affiliate]” Restatement (Third
of the Law Governing Lawyers. §131, cmt. d. (2000>,
In the second scenario, when inside counsel determine a conflict may exist between the parent and its represented affiliates, or
between represented affiliates, inside counsel should consider whether joint representation of some or all of their clients
comports with the Code. There are two principal Disciplinary Rules that apply: DR 5-105 and DR 5-108. DR 5-105(A)
articulates when a lawyer must decline joint representation, and DR 5-105(B) articulates when a lawyer must discontinue joint
representation. DR 5-105(C) sets forth two conditions that, when met, permit the lawyer and the law firm to undertake or
continue an otherwise conflicted representation. DR 5-105 (A) —(C) provide:
a

a

A lawyer shall decline proffered employment if the exercise of independent professional judgment in behalf of a client
will be or is likely to be adversely affected by the acceptance of the proffered employment, or if it would be likely to
involve the lawyer in representing differing interests, except to the extent permitted under DR 5-105 [1 200.24](C).
A lawyer shall not continue multiple employment if the exercise of independent professional judgment in behalf of a
client will be or is likely to be adversely affected by the lawyer’s representation of another client, or if it would be likely
to involve the lawyer in representing differing interests, except to the extent permitted under DR 5-105 [l200.24](C).

In the situations covered by DR 5-105 [1200.24](A) and (B), a lawyer may represent multiple clients if a disinterested lawyer
would believe that the lawyer can competently represent the interest of each and if each consents to the representation after full
disclosure of the implications of the simultaneous representation and the advantages and risks involved.
DR 5-108, which governs “former client” conflicts, applies when a conflict develops between the parent and its represented
affiliates, or between represented affiliates, and inside counsel seek to continue representing certain of the clients, while ceasing
to represent the others. DR 5-I 08(A)( 1) precludes a lawyer from representing another person “in the same or a substantially
related matter in which that person’s interests are materially adverse to the interests of the former client.”
Inside counsel should consider carefully these conflict-of-interest rules. Sometimes, a potential conflict will be apparent from
the outset of the representation. At other times, the conflict may not become apparent until after the joint representation has
begun. To pick just one example, at the outset of a litigation in which a parent and a majority-owned affiliate have been sued,
their positions may appear identical and they may choose to be jointly represented by inside counsel, Then discovery may
unexpectedly reveal that there is a basis for the parent to offload responsibility onto the affiliate.
THE EFFECT OF A CONFLICT OF INTEREST
Once it has been determined that a conflict of interest exists between represented corporate clients, inside counsel must
withdraw from the representation, unless the Code otherwise permits. If the Code does not, the entire corporate legal department
is barred from the representation because DR 5-105(D) provides that conflicts are imputed in a law firm:
While lawyers are associated in a law firm, none of them shall knowingly accept or continue employment when any one of them
practicing alone would be prohibited from doing so under DR 5-101 [1200.20] (A), DR 5-105 [1200.24] (A) or (B), DR 5-108
[1200.27] (A) or (B), or DR 9-101 [1200.45] (B) except as otherwise provided therein.5
DR 5-105(C)
a The Disinterested Lawyer Test
The first test under DR 5-105(C) is whether a “disinterested lawyer” would conclude that all affected clients can be competently
represented if the conflicted representation were undertaken or continued. This is an “objective” test. It is not the subjective
view of the individual lawyer, but what a “disinterested lawyer” would think. See, Restatement (Third,) a/the Law Governing
Lawyers § I 22(2)(c) (2000). Professor Simon has defined the “disinterested lawyer,” for purposes of DR 5-105(C), as “an
imaginary, hypothetical independent lawyer who has no personal or financial interest in continuing the representation of the
client
a lawyer whose only aim is to give the client the best advice possible about whether the client should or should not
consent to a conflict.” Roy Simon, Simon ‘s New York Code ofProf 1 Responsibility Annotated 857 (2007). Furthermore, “[i]f a
disinterested lawyer would conclude that any of the affected clients should not agree to the representation under the
circumstances, the lawyer involved should not ask for such agreement or provide representation on the basis of the client’s
—-

consent” EC 5-16. For an analysis of the considerations involved in the disinterested-lawyer test, see ABCNY Formal Op.
(20042w
Given the inclination toward joint representation, inside counsel may conclude in some circumstances that the should
engage independent counsel to conduct that analysis.

Informed Consent
DR 5-105(C) also requires the informed consent to the representation of the clients whose interests differ.
It is impossible to define fully the elements that make up informed consent. Rule 1.0(e) olthe American Bar Association’s
Model Rules of Professional Conduct describes informed consent as:
.denot[ingj the agreement by a person to a proposed course of conduct after the lawyer has communicated adequate
information and explanation about the material risks of and reasonably available alternatives to the proposed course of
conduct 6
The Restatement provides that:
[ijnformed consent requires that each affected client be aware of the materIal respects in which the representation could have
adverse effects on the interests of that client, The information required depends on the nature of the conflict and the nature of
the risks of the conflicted representation. The client must be aware of information reasonably adequate to make an informed
decision.
Restatement (Third,) of the Law Governing Lawyers § l22, cmi. c(i) (2000). In any event, inside counsel must ensure that all
affected clients are fully tnformed of the advantages and risks ofjoint representation. We have previously underscored that a
client’s sophistication is an important determinant of the degree of disclosure required to obtain informed consent, and when it
comes to the advantages of being jointly represented by inside counsel, their clients will likely need little disclosure.2 At some
corporations, especially large, multi-national corporations, inside counsel may have acquired sufficiently deep and broad
relationships with the corporation to allow them to provide advice that considers all the different constituencies and issues that
impact a complex organization’s decisions on important matters. At the same time, these clients will also likely need little
disclosure about at least certain of the risks ofjoint representation. Included among these are that the centralized legal
department regularly represents members of the corporate family and may be motivated in part by a desire to maintain
consistent positions across the corporate family, that the department’s principal loyalty is to the parent, and that it is likely to
take instruction from the parent, even if the parent is not a party to the particular representation. In the final analysis, given the
value placed by some corporate clients on inside counsel’s advice, those clients may be willing to give informed consent to a
joint representation by inside counsel that those clients would reject if proffered by outside counsel.
Given the inclination toward joint representation, inside counsel may conclude in some circumstances that they should engage
independent counsel to obtain informed consent,
Who, on behalf of an affiliate, has the degree of independence required to give informed consent under DR 5-105 is a question
of corporate law beyond the scope of this Opinion.
NAVIGATING CONFLICTS
Two useful mechanisms that a corporate legal department may employ in navigating conflicts between represented affiliates are
an advance conflict waiver and limiting the joint representation to avoid conflicts.
Advance Conflict Waivers

This Committee discussed advance conflict waivers at length in ABCNY Formal Op. 2006-I and, in the context of representing
corporations and their constituents in governmental investigations, in ABCNY Formal Op. 2004-2.
Careful drafting of the advance waiver will enhance the possibility that inside counsel will be able to continue to represent one
or more clients after a conflict arises, in the context of ajoint representation of a parent and an affiliate, the advance waiver
should:
Identify for the clients the potential or existing conflicts with as much specificity as possible;
Make clear to the clients that the confidences and secrets of the affiliate will be shared with the parent; and

Obtain agreement from the affiliate that if inside counsel can no longer represent both parent and affiliate, inside counsel can
.contirie to represent the parent irrespective of the confidences and secrets that the affiliate may have shared with counsel and
Irrespective of what work counsel may have performed for the affiliate.
As we said in ABCNY Formal Op. 2006-I, the validity of an advance waiver must be measured against DR 5-105,
With respect to the disinterested lawyer test, we wrote:
The disinterested lawyer test should be applied both when the advance waiver is given and again when the subsequent adverse
matter arises. In the first instance, the lawyer examines the type of representation and prospective client that is anticipated and
the potential adversity of interests. In the second instance, the lawyer examines the actual client and matter and the actual
adversity that has developed, lithe actual conflict is materially different from the conflict envisioned by the waiver, the waiver
will be ineffective. if the actual conflict is not materially different, the waiver will also be ineffective if the actual conflict is
nonconsentable.
With respect to the informed-consent test, we wrote:
The “adequacy of disclosure and consent” will depend upon the circumstances of each case. We agree with NYCLA Ethics
Opinion No. 724 that, in general, “the client or prospective client should be advised of the types of possible future adverse
representations that the lawyer envisions, as well as the types of clients or matters that may present such conflicts.”
Some opinions have emphasized the sophistication of the client in judging the degree of required disclosure, and this too is an
important consideration. Sophisticated clients need less disclosure of the “implications,” “advantages,” and “risks” of advance
waivers before being able to provide informed consent. Similarly, Comment 22 to ABA Model Rule I .7. with which we also
agree, observes that the effectiveness of advance waivers is determined “by the extent to which the client reasonably
understands the material risk that the waiver entails,” placing the emphasis, for the sophisticated client, on the clients
understanding of risks rather than detailed disclosure by the lawyer, For the sophisticated clients described above, blanket or
open-ended advance waivers that are accompanied by relatively limited disclosure about the prospective conflicting matters
should nevertheless be enforceable. (citations omitted)
Consistently with the discussion on pages seven and nine above, in connection with the advance waiver, inside counsel may
conclude in some circumstances that they should engage independent counsel to conduct the disinterested lawyer analysis and
to obtain informed consent.
It also bears emphasis, as stated above, that the person giving informed consent to the advance waiver on behalf of the affiliate
must have the degree of independence from the parent, or from other affected affiliates, required by applicable corporate law.
Limiting Representation to Avoid Conflicts

Alternatively, inside counsel can limit the representation of one or more affiliates to avoid conflicts. This Committee explored at
length the conditions for doing this in ABCNY Formal Op. 2001-3, in which we concluded:
[Tihat a representation may be limited to eliminate adversity and avoid a conflict of interest, as long as the lawyers continuing
representation of the client is not so restricted that it renders her counsel inadequate and the client for whom the lawyer will
provide the limited representation consents to the limitation. In obtaining consent from the client, the lawyer must adequately
disclose the limitations on the scope of the engagement and the matters that will be excluded. In addition. the lawyer must
disclose the reasonably foreseeable consequences of the limitation, in making such disclosure, the lawyer should explain that
separate counsel may need to be retained, which could result in additional expense, and delay or complicate the rendition of
legal services.
Limiting the representation of an affiliate is at times accompanied by retaining other counsel
for example, outside counsel
to represent the affiliate on those matters in which conflicts preclude joint representation. Separate counsel can protect the
affiliate’s interests in the conflicted matter, while allowing inside counsel to perform other useful roles for both clients.
CONCLUSION
In analyzing the conflicts facing inside counsel that represent corporate affiliates, this Opinion describes two distinct scenarios.
The first is when inside counsel represent a parent corporation and one or more of the parent’s wholly owned affiliates. The
second is when inside counsel represent (a) a parent and one or more affiliates that the parent controls, hut does not wholly own,
or (b) several affiliates controlled, but not wholly owned, by a common parent.
In the first scenario, inside counsel’s representation is not of entities whose interests may differ, as a matter of corporate law, In
the second scenario inside counsel must act on the basis that the parent and each of its represented affiliates is a separate entity

2S9

with separate interests. In the second scenario, when inside counsel determine that a conflict may exist between corporate
,affi1iaes that they jointly represent. or intend to jointly represent, inside counsel should consider whether joint representation
comports with the requirements of DR 5-105(C), or whether independent counsel should be engaged to represent at least some
of’ the clients, if inside counsel conclude that joint representation may pass muster, they may also conclude in some
circumstances that they should engage independent counsel to help satisfy the “disinterested lawyer” and ‘informed consent”
tests required by DR 5-105(C). In all events, a robust consent process should he employed, emphasizing a full explanation of
the advantages and disadvantages of joint representation. The propriety ofjoint representation should be revisited as
circumstances change.
Two potentially useful mechanisms that can help inside counsel navigate conflicts are an advance conflict waiver and limiting
their representation to avoid conflicts.
Sensitivity to conflicts between represented affiliates will help forestall judicial criticism and avoid unnecessary curtailment of
inside counsel’s continued functioning in their expected capacity.
September 2008

I As used in this Opinion, “affiliate” has the same meaning as in Rule 405 of the General Rules and Regulations under the
Securities Act of 1933. Rule 405. 17 CF.R. § 230.405, defines “[a]n affiliate of, or person affiliated with, a specified person

[as] a person that directly, or indirectly through one or more intermediaries, controls or is controlled by, or is under common
control with, the person specified.”
We leave for another day the question whether a corporate legal department should be defined w be a law firm.
3 This Opinion assumes that inside counsel for the parent provide legal services to the entire corporate “family.” But the
analysis in this Opinion holds equally true when affiliates within the corporate family have their own legal departments that in
turn report to a single lawyer, typically the general counsel of the parent. Under this circumstance, the conflicts of the parent’s
legal department become those of each affiliate’s legal department, and vice versa,See. e.g., ABCNY Formal
Op. 2007-2; N.Y.
State 793 (2006).
4 In Aviali, the court rejected a claim by a former subsidiary arising out of its former parent having dictated all the terms of the

spin-off agreement, having failed to provide the former subsidiary with independent counsel, and having had an officer of the
former parent sign the spin-off agreement on behalf of the former subsidiary.

5 DR 5-101 (personal conflicts between lawyer and client) and DR 9-101(B) (representations by former government lawyers)
are irrelevant to this Opinion.
fSee Comments [18] through [22] to Model Rule 1.7 for further amplification.
7See page Il, below.
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FOR1’VIAL OPINION 2007-3: Corporate-family conflicts; duty of loyalty; duty to preserve
confidences and secrets.
DIGEST: When a law firm is approached to represent a client adversely to an entity that is a corporate-family member (an
“affiliate”) of a current corporate client, the law firm faces a potentially disabling corporate-family conflict. In response, the law
firm should first ascertain whether its engagement letter with the current corporate client excludes affiliates as entities that the
law firm also represents, or whether the engagement letter contains an applicable advance conflicts waiver from the current
corporate client, thereby allowing the adverse representation. If consulting the engagement letter does not end the inquiry, the
law firm must then analyze whether there is a corporate-family conflict. In performing this analysis, the law firm should
consider whether: (a) the firm’s dealings with the affiliate during the firm’s representation of the current corporate client, the
overlap between that client and the affiliate in personnel and infrastructure, or other facts would give rise to an objectively
reasonable belief on behalf of the client that the law firm represents the affiliate; (b) there is a significant risk that the law firm’s
representation of either the Current corporate client or the client in the adverse representation (the “adverse client”) would be
materially limited by the law firm’s responsibilities to the other client; and (c) during its representation of the current corporate
client, the law firm learned confidences and secrets from either the current client or the affiliate that would be so material to the
adverse representation as to preclude the law firm from proceeding. If any of these conditions obtain, the law firm must secure
informed consent before accepting the adverse representation. Law firms may seek to avoid corporate-family conflicts by
defining the scope of representations before potential conflicts emerge, and by employing advance waivers when appropriate.

CODE: DR 4-101(B); DR 5-105(A). (B) & (C); DR 5-109: DR 7-lOl( )(l) & (2).

QUESTION
May a law firm accept a representation that is adverse to an affiliate of a current corporate client?

DISC USS ION
I. Conflicts Involving an Affiliate of a Current Corporate Client

In recent years, corporate merger and acquisition activity has eclipsed all previous records. At the same time, mergers between
law firms have become increasingly common, with a resulting increase in the number of clients they represent. Against this
backdrop, it is hardly surprising that law firms today often find themselves approachedl to undertake representations adverse to
affiliates of current corporate clients. 2
At times, the need to determine whether the adverse representation raises a corporate-family conflict will be avoided because
either (1) the engagement letter, or another agreement, between the current corporate client and the law firm excludes affiliates
as entities that the law firm also represents, or the current corporate client has waived the conflict in advance;, or (2) the law
firm declines the representation because it does not wish to offend its current corporate client.
This opinion offers guidance in analyzing corporate-family conflicts when neither contractual nor business considerations
dictate the outcome. 4
A. The Limits of the “Entity Theory” and of the “No-Affiliates” and “All-Affiliates” Positions.
We discuss below several “bright-line” tests that have been considered in analyzing corporate-family conflicts, and conclude
that a more nuanced and fact-specific approach is necessary.
DR 5-109 and Model Rule I 13 provide that a law firm retained by an organization represents the organization and not its
constituents. Sometimes referred to as the “entity theory,” this means that although the law firm may be “dealing with the
organization’s directors, officers, employees, members, shareholders, or other constituents,” when “it appears that the
organization’s interests may differ from those of the constituents with whom the lawyer is dealing,” the law firm must act in the
best interests of the organization, rather than of its constituent(s). DR 5-109. Therefore, DR 5-109 and Model Rule 113 suggest
that, at least when the affiliate is a shareholder of the current corporate client--for example, the parent of a subsidiary----the law
firm could represent a new client adversely to the parent on a matter unrelated to the representation of the subsidiary, because
the parent is not the law firm’s client. But the entity theory has never been interpreted so expansively as to create a rule that a
law firm represents only its current corporate client, and none of the client’s affiliates.,
Similarly to the entity theory, the “no-affiliates” position holds that a law firm representing one member of a corporate family
Wolfram at 299. Under the no-affiliates
“never (by that fact alone), or hardly ever, represents any other affiliated entity

position, a law firm could almost always represent a new client adversely to the affiliate of a current corporate client if the new
matter.is unrelated to the lawyer’s representation of the current client, So, for example, under the no-affiliates position, a law
firm representing a holding company whose sole, wholly owned subsidiary is a bank, could represent a new client in litigation
adverse to the bank, without the consent of the holding company, as long as the litigation involving the bank is unrelated to the
work that the law firm has performed for the holding companyfi
At the other end of the spectrum lies the “all-affiliates” position, which holds that “a lawyer who represents one member of a
multi-member corporate family is always deemed to represent all others as well.,,,” Wolfram at 298-99. Under the allaffiliates position, a law firm could never represent a new client in a matter that was adverse to an affiliate of a current corporate
client without the current client’s consent, Therefore, under this position, if the current corporate client is a tiny foreign
subsidiary of a large holding company with hundreds of subsidiaries—both domestic and foreign—in unrelated industries, all of
which are held for investment purposes, the law firm cannot represent a new client adversely to any of the hundreds of
subsidiaries in the holding company, absent the consent of the tiny foreign subsidiary.
As this analysis shows, the “entity theory” and the “no-affiliates” and “all-affiliates” positions can yield indefensible results,
Thus, a more nuanced and fact-specific approach to corporate-family conflicts is necessary.
II. Ethical Duties Underlying the Analysis of Corporate-Family Conflicts
Two core ethical duties animate the analysis of corporate-family conflicts: the attorney’s duty of loyalty and the attorney’s duty
to preserve the confidences and secrets of a client.7
A lawyer is a fiduciary. Cinema 5 Ltd. v, Cinerama, Inc., 528 F.2d i384, 1386 (2nd Cit. 1976). As a fiduciary, an attorney “is
charged with a high degree of undivided loyalty to [the] client.” In re Kelly, 23 N.Y.2d 368, 375 (1968). EC 5-I states that “[t]
he professional judgment of a lawyer should be exercised, within the bounds of the law, solely for the benefit of the client and
free of compromising influences and loyalties.” DR 5-105(A) prohibits a lawyer from undertaking a representation if the
lawyer’s independent professional judgment on behalf of the client is likely to be adversely affected, or if the representation is
likely to involve the lawyer in representing differing interests. Under DR 5-105(C), the lawyer may accept the adverse
representation only “if a disinterested lawyer would believe that the lawyer can competently represent the interests of each
[clienti and if each consents to the representation after full disclosure of the implications of the simultaneous representation and
the advantages and risks involved,” See also Model Rule 1.7.
An attorney also has the important duty to preserve client confidences and secrets, and to refrain from using those confidences
or secrets to the disadvantage of the client, or for the advantage of the lawyer or another person, absent the client’s consent after
full disclosure. DR 4-10l(B). See also Model Rule 1.6. When an attorney is faced with undertaking a representation adverse to
an affiliate of a current corporate client, the attorney must be mindful of not violating this duty, even inadvertently.
III. Considerations in Determining Whether a Law Firm May Accept a Representation Adverse to an Affiliate of a
Current Corporate Client
A. Is the Affiliate Dc Facto a Current Client of the Law Firm?
Whether the adverse representation raises a corporate-family conflict requiring informed client consent rests in part on whether
the affiliate is de facto a current client of the law firm. When the engagement letter, or another agreement, has not defined the
law firm’s clients to exclude affiliates, and when there is not an advance waiver allowing the law firm to act adversely to the
affiliate, then the law firm must consider whether the affiliate is de facto a current client, Although this will turn on the specific
facts and circumstances of each representation, set forth below are questions that the law firm should consider in this
connection.
1. Does the current corporate client have an objectively reasonable belief that its affiliate has de facto
become a current client of the law firm, either because of the law firm’s relationship and dealings with
the affiliate during the representation, or because of significant overlaps in personnel and
infrastructure between the corporate client and its affiliate?
Corporate affiliation, without more, does not transform all of a current corporate client’s affiliates into clients of the law firm.
But the circumstances of a particular representation may be such that the current corporate client has an objectively reasonable
belief that some or all of its affiliates have de facto become the law firm’s clients. This may occur, for example, when the law
firm is counsel to the parent of a wholly owned subsidiary, and the two corporations share the same officers, directors, or inhouse counsel. Although under New York law a subsidiary is legally distinct from its parent, even if it is wholly owned and the
two corporations share stockholders, officers, directors, and offices,9 these facts may nevertheless give rise to a reasonable
belief that both entities are clients of the law firm. This is especially true if the adverse representation would require the law
firm to oppose the same representatives of the affiliate with whom it has regularly communicated while representing the
corporate client. Otherwise, an attorney could negotiate in the morning on behalf of the same person whom the attorney is cross-
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examining in the afternoon.
The caselaw on motions to disqualify in the context of corporate-family conflicts identifies the following factors as relevant to
determining whether the affiliate has de facto become a client of the law firm:i
•
•
•
•
•

Do the current corporate client and its affiliate share the same directors, officers, management, or other personnel?;
Do the current corporate client and its affiliate share the same offices?;
Do the current corporate client and its affiliate share the same legal department (or report to the same general counsel)?;
Do the current corporate client and its affiliate share a substantial number of corporate services?; and
Is there substantial integration in infrastructure between the current corporate client and its affiliate, such as shared
computer networks, e-mail, intranet, interoffice mail, health benefit plans. letterhead and business cards, etc.?

Standing alone, the presence of one or more of these factors may not warrant the conclusion that the affiliate has de facto
become a client. But the greater the overlap between the current client and its affiliate, and the more that overlap relates to both
the existing representation of the current corporate client and the adverse representation, the more objectively reasonable the
belief will be that the affiliate has de facto become a client of the law firm.
B, Is there a significant risk that the law firm’s representation of either the current corporate client or the adverse client
in the adverse representation will be materially limited by the law firm’s responsibilities to the other client?
The law firm’s duty of loyalty also requires the law firm to determine whether there is a significant risk that its representation of
either its current corporate client or the adverse client will be materially limited by its responsibilities to the other client. For
example, we agree with the Committee on Standards of Attorney Conduct of the New York State Bar Association that “betbre
accepting a representation adverse to an affiliate of a corporate client, a lawyer should consider whether the extent of the
possible adverse economic impact of the representation on the entire corporate family might be of such magnitude that it would
materially limit the lawyer’s ability to represent the client opposing the affiliate with loyalty and zeal.”ll Under those
circumstances, “Rule 1.7 will ordinarily require the lawyer to decline representation adverse to a member of the same corporate
family, absent the informed consent of the client opposing the affiliate of the lawyer’s corporate client,”12 The same standard
applies under the existing provisions of the Code. DR 5-105(8),
C. During its representation of the corporate client, did the law firm learn confidences and secrets from either the client
or its affiliate that would be so material to the adverse representation as to preclude the law firm from proceeding?
While representing the current corporate client, the law firm may have acquired confidences and secrets from the client
directly—or from the affiliate to benefit the client—that are highly material to the adverse representation. so that the law firm
cannot represent one client without using or disclosing the confidential information of the other. As we explained at length in
ABCNY Formal Op. 2005-2, this circumstance would render the law firm unable to proceed. absent consent.13
IV. Prophylactic Measures: Avoiding Conflicts Involving an Affiliate of a Current Corporate Client
The easiest way for a law firm to avoid corporate-family conflicts—at least those that may be anticipated—is to define the
scope of the engagement before a potential conflict emerges and the situation becomes contentious, Law firm and client are best
served by a frank discussion of potential corporate-family conflicts in advance, ABA Formal Opinion 95-390 (1995) has
embraced this approach. stating that the “best solution to the problems that may arise by reason of clients’ corporate affiliations
is to have a clear understanding between lawyer and client, at the very start of the representation, as to which entity or entities in
the corporate family are to be the lawyer’s clients, or are to be so treated for conflicts purposes.” 1,4
Accordingly, law firm and client may choose to define their relationship by agreeing to an advance conflict waiver or by
delineating in the engagement letter, or other agreement. those affiliates that the law firm is undertaking to represent. But care
should be taken in this regard because “[at lawyer may not ethically ask for nor may a lawyer agree to any. restriction
unnecessarily compromising the strong policy in favor of providing the public with a free choice of counsel,” See ABA Comm.
on Ethics and Prof’l Responsibility, Formal Op. 94-381 (1994); Wolfram at 349. Thus, the law firm and client should he
mindful of entering into an agreement which places excessive restrictions on the lawyer’s right to practice, for example, by
restricting the law firm from any representation adverse to hundreds of corporate affiliates, both here and abroad.
,

.

CONCLUSION
Given today’s ever-burgeoning corporate merger and acquisition activity, the increasing size and complexity of multi-national
corporate structures, and frequent law-firm mergers, it is no surprise that law firms can find themselves faced with determining
whether they may undertake simultaneous representations both for and against members of the same corporate family. Although
some of these corporate-family conflicts may be averted by either (1) an engagement letter, or other agreement, that delineates
which affiliates, if any, of a corporate client the law firm represents, or contains an applicable advance waiver; or (2) a business
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decision to forgo a new representation adverse to an affiliate of an important corporate client, a law firm may often be required
to anaiyze whether it may accept a new engagement adverse to the affiliate of a current corporate client.
This opinion provides an ethical framework to analyze potential corporate-family conflicts. The law firm should consider
whether the affiliate has de facto become a client of the law firm. The relevant considerations, which are highly fact-specific,
include the nature of the law firm’s relationship and dealings with the affiliate during its representation of the corporate client.
as well as the presence of significantly overlapping personnel and infrastructures between the corporate client and its affiliate.
The law firm should also consider (a) the presence of any material limitations on the law firm’s responsibilities to either the
current corporate client or the adverse client if the law firm were to accept the adverse representation; and (b) whether the law
firm learned confidences and secrets during the representation of the corporate client that would be so material to the adverse
representation as to preclude the law firm from proceeding. Although these determinations are not always easily made, a
thoughtful analysis should help the law firm decide whether it may proceed without the informed consent of one or both clients,
September 2007

I For a discussion of the subject of “thrust-upon” c.onflicts, see Ass’n of the Bar of the City of N.Y. Comm. on ProFl and
Judicial Ethics (“A.BCNY”), Formal Op. 2005-5.

2 In this opinion, the law firm’s existing corporate client is referred to as the “current corporate client.” or the “current ciient.”
The term “aftiliate’ has the same meaning as in Rule 405 of the General Rules and Regulations under the Securities Act of
I 933. Rule 405. 17 C.F.R. 230.405. defines lain ‘affiliate’ of. or person ‘affiliated’ with, a specified person. [as] a person
that directly, or indirectly through one or more intermediaries, controls or is controlled by, or is under common control with, the
person specified.” Thus, an “affiliate” is a corporate-family member of a current corporate client. The “adverse client” refers to
the client that has approached the law firm to undertake a representation adverse to an affiliate of the current corporate client
(the “adverse representation”).
3 For a discussion of advance conflicts waivers, see ABCNY Formal Op. 2006-I.
This opinion sets forth what is ethically permissible. Of course, a law firm may take a more restrictive view of corporatefamily conflicts, and may decline new representations that are nonetheless permissible under this opinion.
5 Charles W. Wolfram, Corporate-Family Conflicts, 2 J. of the Inst. for the Study of Legal Ethics 295, 308 (1999)
Wolfram”).

(“

6 A narrow exception exists to the no-affiliates position—-the “alter-ego” exception—that extends the law firm’s conflicts to
affiliates considered to be alter-egos of the firm’s client. This exception imports a test, which originated in the entirely unrelated
context of corporate liability and considerations of veil-piercing and which is shaped by very different considerations, to
corporate-family conflicts. Many cases and commentators have rejected using the alter-ego test to analyze corporate-family
conflicts. See. e.g., Morrison Knudsen Corp. v. Hancock, Rothert & Bunshoft. 69 Cal.App.4th 223, 249. 25 1-52 (1st Dist.
999); 1 Geoffrey C. 1-lazard and W. William 1-lodes. The Law of Lawyering § 17.9, at 17-29 (3d ed. 2005); Wolfram at 346-47.
7 The attorney’s duty of zealous representation under DR 7-10! also plays a role in analyzing corporate-family conflicts. Under
DR 7-IOl(A)(l) and (2) a lawyer may not “fail to seek the lawful objectives of the client through reasonably available means.”
or “prejudice or damage the client during the course of a professional relationship.” For example, simultaneously representing
the adverse client and the current corporate client can chill the law firm’s vigor on behalf of either client.

8 According to Professor Roy Simon. “[tjogether with the duty of loyalty, this is the most important duty in the Code, and is the
bedrock of the adversary system and the attorney-client relationship.” Simon’s N.Y. Code of Prof’l Responsibili Annotated
479 (2006 ed.).
9 See N.Y. County Lawyers’ Ass’n Comm. on Prof’l Ethics, Op. 684 (1991)(citing 13 N.Y. Jur. 2d Bus. Relationships
(1981) and related references therein).

§ 30

10 See Discotrade v, Wyeth-Ayerst Int’l Inc., 200 F. Supp. 2d 355 (S.D,N.Y, 2002) (disquali’ing firm from representation
adverse to sister corporation of a current client because their relationship “is so close as to deem them a single entity for conflict
of interest purposes”; the sister corporations were subsidiaries of a single corporate parent, shared the same board of directors,
as well as several senior officers including their president, “interacted intimately, for example by using the same computer
network, e-mail system, travel department, and health benefit plan,” and shared common letterhead, business cards, and e-mail
addresses); JPMorgan Chase Bank v. Liberty Mutual Ins. Co., 189 F. Supp. 2d 20 (S.D.N.Y. 2002) (disqualifiing firm from
representation adverse to the primary subsidiary of a current client, when relationship between the parent and subsidiary “is
extremely close and interdependent, both financially and in terms of direction”; subsidiary accounted for 95% of parent’s total
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revenue and over 90% of its total income. subsidiary and parent operated from same headquarters, shared the same board of
directors, and had certain common officers, including the same general counsel); Travelers Indemnity Co. v. Gerling Global
Reins, Corp., No.99 CIV. 4413(LMM), 2000 WL 1159260 (S.D.N.Y. Aug. 15, 2000) (disqualifying firm from representation
adverse to the sibling of a former corporate client, when “there is substantial overlap in their corporate structure”: the sibling
corporations share common offices in New York City, and the same computer network and systems. Additionally, the two
companies maintain common human resource and payroll departments and corporate services staff. Finally, there is significant
overlap between senior management positions
including the chairman, president, chief operating officer, chief financial
officer, and chief actuary.”; “They even share the same, travel agents, mail services, credit card issuers, and annual employee
gatherings.”) (internal citations omitted); Hartford Accident and Indemnity Co. v. RJR Nabisco, Inc., 721 F. Supp. 534
(S.D.N.Y. 1989) (declining to disqualify firm from representation adverse to parent of former client that was the parent’s
wholly owned subsidiary, in a matter unrelated to the prior representation, but holding that parent corporation was a client of the
firm through its subsidiary because “[clertain aspects of their separate corporate identities notwithstanding, the parent
corporation attached considerable importance to the products liability litigation against its subsidiary and, accordingly.
supervised the subsidiary’s litigation.
If the parent and subsidiary were in fact distinct and separate entities for
representation purposes, then there would have been no need for the parent’s general counsel to have retained this supervisory
role.”).
.

.

.

.

.

.

.

.

II Report and

Recommendations of Committee on Standards of Attorney Conduct, Proposed Rule 1.7. cmt. 34B, at 88 (2005).
The Committee on Standards of Attorney Conduct has proposed a revision of the Code of Professional Responsibility for
consideration by the House of Delegates of the New York State Bar Association,

12 Id.
13 See also, e.g., Restatement (Third) of Law Governing Lawyers, § 20 cmt.d (2000) “Sornetirres a lawyer may have a duty
not to disclose information [to a ciientj. for example because it has been obtained in confidence from another client.,”), ABA
Comm. on Ethics and Prorl Responsibility, Formal Op. 95-390(1995); N.Y. County Lawyers’ Ass’n Comm. on Prot”l Ethics,
Op. 684 (1991). See also Westinghouse Elec. Corp. v. Kerr-McGee Corp., 580 F.2d 1311. 1320-21 (7th Cir, 1978) (holding that
a fiduciary relationship may result when confidential information is divulged by members of a trade association to counsel for
the association, with a reasonable belief that counsel is acting for their benefit).
14 For the Committee’s views and recommendations concerning advance waivers, please refer to ABCNY Formal Op. 2006-I.
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An anornev perrntssibie use of a standard real estate sales
contract form.
Subject to the clarifications as described, an attorney may utilize
a standard real estate sales contract fortrv

Code

OR i-102(Ai(45,

Prcivisions

DR 7- i02(Ay5t,
EC7-38
Inquiring counsel has been presented with a real estate contract
form indicating such form was prepared by named bar
association committees and the New York Land Title
Association, and wishes to know if his use of auch form is
proper.

Preycp.gg4’

According to inquiring counsel, he hat been presented with a
posted real estate contract with the legend at the top indicating
the form had been orepared by vartoes bar aasoetatico
commtttees and the New York Land Title Asaociation. Thia
form however, contains several material changes to the
provisions of the approved form in use. Specifically, the form
pretested to the inquiring counsel requires the purchaser to pay
the aeller’s attorney a fee of $35000 for attending a closing in
New York City. Further, it limits the liability of a seller for
repairs to $100.00 and requtres the purchaser to pay the New
York State Real Property Transfer Tax, Additionally, all of the
aforementioned changes have been inserted into the form in the
same typeface as the balance of the text,
jj:
Is il ethically permissible for an attorney to make use of such a
form?
Determinatin:Unlets the changes are clearly pointed out to the other party, an
attorney may not use such a form
The form presented by inquiring counsel clearly states that it haa
Analysis:
been approved by various bar association committees as well as
the New York Land Title Asuociauon. However, the form
pretented is in fact not the approved form, but a variatiott of that
form with significant modifications The modifications are made
in such a way that the attorney relying on the legend denoting
the approved form could easily overlook these critical
alterations.
Canon I of the Code of Professional Responsibility provides as
follows:
“A lawyer should assist in maintaining the integrity and
competence of the legal profession
DR l-l02( )(4) provides ilsat:
“A lawyer or law firm shall not, engage in conduct involving
dishoneaty, fraud, deceit or misrepresentation.
DR 7-I02(A)(5 provides that a lawyer may not make a false
statement of law or fact.
it is the essence of misrepresentation to pass something off as
something other than what it actually in. This is precisely what
the attorney proffering the form in queatton wishea to do.
Printed forms are commonly used in the practice of law This is
done in large part to svisid r, sated rereading of lengthy
provisions. This doea not preclude an attorney from varying the
content of such a form, hut such changes to the content may not
be done ins misleading manner
There are numerous methods by which an attorney may cull to
the attention of the opposing counsel the changes made to a
form. For example, ncluding the changes ins rider to the form
contract would clearly suffice Additionally, the changen could
he soled in a cover letter or printed ii different typeface
While the changes to a form contract must be determined by
each attorney, the attorney has an absolute duty to scrupulously
avoid misrepresentation. it a questionable whether the mere
deletton of the legend denoting an approved form, but otherwise
utilicing a deceivingly similar typeface, without otherwise
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signifying the material changes to the form contract, complies
wrth the code
it should also be noted that EC 7-38 prosides that: A lassver
should follow local customs of courtesy or pracrtcrr, unless h or
she gives timely notice to opposing counsel of the intention not
to do so”
it is customam In local real estate practice to designate changes
to a known form contract by making such changes obvious to
the reader. This PC 7-3S rosy dictate the same result men if the
purported form does not contain an identifying logo
Therefore, the lhrm ii usestion may ‘sot be used, unless the
changes are clearly brought to the attention of the other parts
Due to the fact that such use of the proffered form, without
clearly denoting the changes to the printed form, is mislcadrng
and constitutes misrepresentation, it is prohibited as unethical
conduct by the Cede I Professional Rcsponoibrli,
Approved by the ExecutIve Committee
Committee)

-

Approved by the Full

https://wwwnassaubarorg/Ethics%20Opinions/Archive/Opinion200 I 0 I aspx

10/10/2014

JAMES M WICKS

Partner of Farrell Fritz, P.C. and member of commercial litigation group, also
General Counsel of the

firm,

He represents large and small businesses, financial

institutions and individuals in federal and state trial courts, as well as in
arbitrations involving a variety

of

commercial, matters, and counsels and litigates

issues involving attorneys, law firms and legal ethics issues, Mr. Wicks is a
frequent lecturer and author of many articles, including Farrell Fritzs New York
çmercialpjyisionCeCoipidiim blog. He is Chair-Elect of the NYS Bar
Association’s Commercial and Federal Litigation Section; co-chair of that
Section’s Ethics & Professionalism Committee; appointed by Chief Judge
Lippman to NYS Judicial Institute on Professionalism in the Law; appointed to
State and Federal Judicial Advisory Counsel; appointed to the EDNY Grievance
Committee; chair-elect of the EDNY’s Civil Litigation Committee. Mr. Wicks has
also been an Adjunct Professor of Law at St. John’s School of Law since 2005.
Interwoven\275020+2

WILLIAM S. MCDONALD, ESQ.

William J. McDonald, Esq., of Campolo, Middleton & McCormick, LLP
Internal Investigations

1
1.1

2
2.1

INTERNAL INVESTIGATIONS
SAMPLE CHECKLIST

RULES OF PROFESSIONAL CoNDucT INVOLVED IN INVESTIGATIONS
RULE 1.6—CoNFIDENTIALITy OF INFORMATION

2.1.1

Ethics opinion 998, February 5, 2014

2.1.2

Ethics opinion 1019, August 6, 2014

2.1,3

Ethics opinion 1020, September 12, 2014

2.2

RULE 1.7—CONFLIcT OF INTEREST: CURRENT CLIENTS

2.3

RULE

2.4

RULE 1.13—ORGANIZATION ASA CLIENT

2.5

RULE

2.6

RULE 4.2 —COMMUNICATIONS WITH PERSONS REPRESENTED BY COUNSEL

2.7

RULE 4.3 —CoMMUNIcATING WITH UNREPRESENTED PERSONS

2.7.1

2.8

1.9— DUTIES TO FORMER CLIENTS

1.16— DECLINING OR TERMINATING

REPRESENTATION

Ethics Opinion 956, January 14, 2013
RULE

5.3— L4WYER’S RESPoNsIBILrr FOR C0NDUcr OF NoNLwYERS

3 PARALLEL INVESTIGATIONS
3.1

HOLDER MEMO JANUARY 30,

2012

4 PiTFALLs
1

269

William J. McDonald, Esq., of Campolo, Middleton & McCormick, LLP
Internal Investigations

5 18 USCA 1001— FALsE STATEMENTS
5.1

U.S v. SmvEN5—1001 PRosEcuTioN

5.2

US v. STEvENs DISMISSAL 5/10/11

6 INTERNAL INVESTIGATIONS AND PRIvILEGE
6.1 PR0TEcrING OUTSIDE CoNsuLTANTs
611
612

6.2

Kovel letter
yKoveI 296 F,2d 918 (2d. Or, 1961)
RIGHrro SUBPOENA RESULTS OF INTERNAL INVESTIGATION

6.2.1

çpv.KozIpjçi 11 N.Y.3d 223 (2008)

6.2.2

çurn Systems lnternationa[cpptioy. chemical Bank 78 N.Y.2d 371 (1991)

6.3
6.3.1

6.4

IN HOUSE VS. OUTSIDE COUNSEL— DOES IT MATTER?
In re Kellogg Brown & Root, Inc., et al., 756F.3d 754 (D,C.Cir. 2014)
DOES DISCLOSURE TO REGULATOR WAIVE?

6.4.1

Westinghouse Electric Corporation v. Republic of the Philippines, 951 F.2d 1414 (3d Cir. 1414)

6.4.2

But see Lawrence E. Jaffe Pension Plan v. Household International, 244 F.R.D. 412(N.D. III. 2006)

6.5
6.5,1

LOSS OF PRIVILEGE DURING LITIGATION
Barker ex rel U.S. v. Columbus Regional Healthcare Systeni 2014 WL 4287744 (slip copy)(Middle
Dist. GA)(Aug. 29, 2014)

6.6 CPLR 4503 —ATTORNEY CLIENT PRIVILEGE
6.7

FEDERAL RULE OF EVIDENCE

502 —ATTORNEY CLIENT PRIVILEGE

2

270

William J. McDonald, Esq., of Campolo, Middleton & McCormick, LLP
Internal Investigations

7 TAcTics
7.1 fQHyITETj:Es 449 U.S. 383(1981)
7.2 ZuBuLAKEv,U BS

7.3

LLC, 216 F.R.D. 280(2003)

DHOLoINGsLLCvEcHosTARSATELuTE 93 A.D.3D 33

(1ST DEPT.

2012)

8 CASE STUDY HP INVESTIGATION
-

8.1

NYT OCTOBER 4, 2006

8.2

NYT SEPTEMBER 20, 2006

8.3

NYT MARcH 15, 2007

8.4 FTC PRETExTING SEULEMENT 6/27/00
8.5 TELEPHONE PRivAcy PR0TEcrI0N Aa OF 2006

8.6 NY GEN. Bus.

LAw 399-DD CONSUMER COMMuNICATIoNs RECORDS PRIvACY AcT

8.7 JUDICIARY LAW SEcnON 487

3

271

SAMPLE NVESTIGATIVE CHECKLIST
I. The facts
• What do I know?
• What do I suspect?
• What more do I need to know?
• What is the best way for getting the information I need?
• Who should do the work?
• Who should supervise the work?
• Are there any internal controls/protocols in place that need to be followed based on
what I know?
• Is there anyone at the company implicated in wrongdoing by what I know?
• To what extent, if any, can that person be involved in investigatory and reporting
decisions?
• Are there terms of that person’s employment of which decision makers need to be
aware?
2. Statutes, filings, guidance. and contracts
• Are past filings affected by what I know? If so, which ones?
• Are there about to be filings that could be impacted by what I know or may soon know?
• Has the company issued any guidance that would be viewed in a different light based on
what I know?
• Is the company about to issue any guidance that may be impacted by what I know or
may soon know?
• Are there any terms of material contracts (for example, debt covenants, employment
agreements, and
third-party contracts) that may be impacted by what I know or may know soon?
• Are there any statutes or regulations that may have been violated based on what
know?
3. Possible internal and external reporting
• Who needs to know what I know?
• More senior management?
• Audit committee?
• Full board?
• Outside counsel?
• Auditors?
• Insurance carriers?
• Investors?
• Contractual counterparties?
• Regulators?
• Exchange officials?
• Prosecutors?
• What, if anything, is the company going to tell its employees?
• Which employees?
• When should this happen?
• What form should the communication take?
• What other message, if any, needs to be given?
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RULE 1.6:
CONFIDENTIALITY OF INFORMATION
A lawyer shall not knowingly reveal confidential information, as defined in
this Rule, or use such information to the disadvantage of a client or for the advantage of the
lawyer or a third person, unless:
(a)

(1)

the client gives informed consent, as defined in Rule 1.0(j);

(1w disclosure is impliedly authorized to advance the best interests of
(2)
is either reasonable under the circumstances or customary in the
client
and
the
professional community; or
(3)

the disclosure is permitted by paragraph (h).

‘Conlidential information” consists of information gained during or relating to the
clicnt whatu its souice that is i) protectid by tlic ittorne—chent
i eprcscntation ol
pi i ilege (b) likel to bt emhaa i assing 01 detrimtntal to the cli&nt it disclosed or (e)
information that the client has requested be kept confidential, ‘Confidential information”
docs not ot dinaiih andude (a) t hwvu ‘s leg’l know kdg or legal a esearch or (II)
information that is generally known in the local community or in the trade, field or
profession to which the information relates.
(b)
A lawyer may reveal or use confidential information to the extent that the
lawyer reasonably believes necessary:
(1)

to prevent reasonably certain death or substantial bodily harm;

(2)

to prevent the client from committing a crime;

(3)
to withdraw a written or oral opinion or representation previously
gi en by the lawyer and a easonably bcheved b the lawyer still to be i died upon by
a third person, where the lawyer has discovered that the opinion or representation
was based on materially in accurate information or is being used to further a crime
or fraud;
to secure legal advice about compliance with these Rules or other law
(4)
by the lawyer, another lawyer associated with the lawyer’s firm or the law firm;
to defend the lawyer or the lawyer’s employees and associates
(i)
(5)
against an accusation of wrongful conduct; or
(ii)

to establish or collect a fee; or

when permitted or required under these Rules or to comply with
(6)
other law or court order.
28

A lawyer shall exercise reasonable care to prevent the lawyer’s employees,
(c)
associates, and others whose services are utilized by the lawyer from disclosing or using
confidential information of a client, except that a lawyer may reveal the information
permitted to be disclosed by paragraph (b) through an employee.
Comment
Scope of the Professional Duty of Confidentiality

This Rule governs the disclosure of information protected by the professional
[I]
Such information is described in these Rules as “confidential
duty of confidentiality.
information” as defined in this Rule, Other rules also deal with confidential information. See
Rules L8(b) and L9(cgl) for the lawyer’s duties with respect to the use of such information to
the disadvantage of clients and former clients; Rule l.9(c)(2) for the lawyer’s duty not to reveal
information relating to the lawyer’s prior representation of a former client; Rule 1.14(c) for
information relating to representation of a client with diminished capacity; Rule 1.18(b) for the
lawyer’s duties with respect to information provided to the lawyer by a prospective client; Rule
3.3 for the lawyer’s duty of candor to a tribunal; and Rule 8.3(c) for information gained by a
lawyer or judge while participating in an approved lawyer assistance program.
A fundamental principle in the elient-.lawyer relationship is that, in the absence of
[2]
the client’s informed consent, or except as permitted or required by these Rules, the lawyer must
not knowingly reveal information gained during and related to the. representation, whatever its
source. See Rule 1.0(j) for the definition of informed consent. The lawyer’s duty of
confidentiality contributes to the trnst that is the hallmark of the client-lawyer relationship. The
client is thereby encouraged to seek legal assistance and to communicate fully and frankly with
the lawyer, even as to embarrassing or legally damaging subject matter. The lawyer needs this
information to represent the client effectively and, if necessary, to advise the client to refrain
from wrongful conduct. Typically, clients come to lawyers to determine their rights and what is,
in the complex of laws and regulations, deemed to be legal and correct. Based upon experience,
lawyers know that almost all clients follow the advice given, and the law is thereby upheld.
The principle of client-lawyer confidentiality is given effect in three related
[3]
bodies of law: the attorney-client privilege of evidence law, the work-product doctrine of civil
procedure and the professional duty of confidentiality established in legal ethics codes. The
attorney-client privilege and the work-product doctrine apply when compulsory process by a
judicial or other governmental body seeks to compel a lawyer to testify or produce information
or evidence concerning a client. The professional duty of client-lawyer confidentiality, in
contrast, applies to a lawyer in all settings and at all times, prohibiting the lawyer from disclosing
confidential information unless permitted or required by these Rules or to comply with other law
or court order. The confidentiality duty applies not only to matters communicated in confidence
by the client, which are protected by the attorney-client privilege, but also to all information
gained during and relating to the representation, whatever its source. The confidentiality duty,
for example, prohibits a lawyer from volunteering confidential information to a friend or to any
other person except in compliance with the provisions of this Rule, including the Rule’s
reference to other law that may compel disclosure. See Comments [l2]-[l3]; see also Scope.
29
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[4]
Paragraph (a) prohibits a lawyer from knowingly revealing confidential
information as defined by this Rule. This prohibition also applies to disclosures by a lawyer that
do not in themselves reveal confidential information but could reasonably lead to the discovery
of such information by a third person. A lawyer’s use of a hypothetical to discuss issues relating
to the representation with persons not connected to the representation is pennissible so long as
there is no reasonable likelihood that the listener will be able to ascertain the identity of the
client.
[4A] Paragraph (a) protects all factual information “gained during or relating to the
representation of a client.” Information relates to the representation if it has any possible
relevance to the representation or is received because of the representation. The accumulation of
legal knowledge or legal research that a lawyer acquires through practice ordinarily is not client
information protected by this Rule, However, in some circumstances, including where the client
and the lawyer have so agreed, a client may have a proprietary interest in a particular product of
the lawyer’s research. Information that is generally known in the local community or in the
trade, field or profession to which the information relates is also not protected, unless the client
and the lawyer have otherwise agreed. Information is not “generally known” simply because it is
in the public domain or available in a public file.

Use of Information Related to Representation
[413] The duty of confidentiality also prohibits a lawyer from using confidential
information to the advantage of the lawyer or a third person or to the disadvantage of a client or
former client unless the client or former client has given informed consent. See Rule 1.0(j) for
the definition of “informed consent.” This part of paragraph (a) applies when information is
used to benefit either the lawyer or a third person, such as another client, a former client or a
business associate of the lawyer. For example, if a lawyer learns that a client intends to purchase
and develop several parcels of land, the lawyer may not (absent the client’s informed consent)
use that information to buy a nearby parcel that is expected to appreciate in value due to the
client’s purchase, or to recommend that another client buy the nearby land, even if the lawyer
does not reveal any confidential information. The duty also prohibits disadvantageous use of
confidential information unless the client gives informed consent, except as permitted or required
by these Rules. For example, a lawyer assisting a client in purchasing a parcel of land may not
make a competing bid on the same land. However, the fact that a lawyer has once served a client
does not preclude the lawyer from using generally known information about that client, even to
the disadvantage of the former client, after the clientlawyer relationship has terminated. See
Rule 1. 9(c)(l).
Authorized Disclosure

Except to the extent that the client’s instructions or special circumstances limit
[5]
that authority, a lawyer may make disclosures of confidential information that are impliedly
authorized by a client if the disclosures (i) advance the best interests of the client and (ii) are
either reasonable under the circumstances or customary in the professional community. In some
situations, for example, a lawyer may be impliedly authorized to admit a fact that cannot
properly be disputed or to make a disclosure that facilitates a satisfactory conclusion to a matter.
In addition, lawyers in a firm may, in the course of the firm’s practice, disclose to each other
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information relating to a client of the firm, unless the client has instructed that particular
information be confined to specified lawyers. Lawyers are also impliedly authorized to reveal
information about a client with diminished capacity when necessary to take protective action to
safeguard the client’s interests. See Rules 1.14(b) and (c).
Disclosure Adverse to Client

Although the public interest is usually best served by a strict rule requiring
[6]
lawyers to preserve the confidentiality of information relating to the representation of their
clients, the confidentiality rule is subject to limited exceptions that prevent substantial harm to
important interests, deter wrongdoing by clients, prevent violations of the law, and maintain the
impartiality and integrity ofjudicial proceedings. Paragraph (b) permits, but does not require, a
lawyer to disclose information relating to the representation to accomplish these specified
purposes.
[6A] The lawyer’s exercise of discretion conferred by paragraphs (b)(l) through (b)(3)
requires consideration of a wide range of factors and should therefore be given great weight. In
exercising such discretion under these paragraphs, the lawyer should consider such factors as: (i)
the seriousness of the potential injury to others if the prospective harm or crime occurs, (ii) the
likelihood that it will occur and its imminence, (iii) the apparent absence of any other feasible
way to prevent the potential injury, (iv) the extent to which the client may be using the lawyer’s
services in bringing about the harm or crime, (v) the circumstances under which the lawyer
acquired the information of the client’s intent or prospective course of action, and (vi) any other
aggravating or extenuating circumstances. In any case, disclosure adverse to the client’s interest
should be no greater than the lawyer reasonably believes necessary to prevent the threatened
harm or crime. When a lawyer learns that a client intends to pursue or is pursuing a course of
conduct that would permit disclosure under paragraphs (b)(l), (b)(2) or (b)(3), the lawyer’s
initial duty, where practicable, is to remonstrate with the client. In the rare situation in which the
client is reluctant to accept the lawyer’s advice, the lawyer’s threat of disclosure is a measure of
last resort that may persuade the client. When the lawyer reasonably believes that the client will
carry out the threatened harm or crime, the lawyer may disclose confidential information when
permitted by paragraphs (b)(l), (b)(2) or (b)(3). A lawyer’s permissible disclosure under
paragraph (b) does not waive the client’s attorney-client privilege; neither the lawyer nor the
client may be forced to testify about communications protected by the privilege, unless a tribunal
or body with authority to compel testimony makes a determination that the crime-fraud
exception to the privilege, or some other exception, has been satisfied by a party to the
proceeding. For a lawyer’s duties when representing an organizational client engaged in
wrongdoing, see Rule 1.13(b).
[6B] Paragraph (b)(l) recognizes the overriding value of life and physical integrity and
permits disclosure reasonably necessary to prevent reasonably certain death or substantial bodily
hann. Such harm is reasonably certain to occur if it will be suffered imminently or if there is a
present and substantial risk that a person will suffer such harm at a later date if the lawyer fails to
take action necessary to eliminate the threat. Thus, a lawyer who knows that a client has
accidentally discharged toxic waste into a town’s water supply may reveal this information to the
authorities if there is a present and substantial risk that a person who drinks the water will
contract a life-threatening or debilitating disease and the lawyer’s disclosure is necessary to
31
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eliminate the threat or reduce the number of victims. Wrongful execution of a person is a lifethreatening and imminent harm under paragraph (b)(l) once the person has been convicted and
sentenced to death. On the other hand, an event that will cause property damage but is unlikely
to cause substantial bodily harm is not a present and substantial risk under paragraph (b)(l);
similarly, a remote possibility or small statistical likelihood that any particular unit of a massdistributed product will cause death or substantial bodily harm to unspecified persons over a
period of years does not satisfy the element of reasonably certain death or substantial bodily
harm under the exception to the duty of confidentiality in paragraph (b)( 1).
[6Cj Paragraph (b) recognizes that society has important interests in preventing a
client’s crime. Disclosure of the client’s intention is permitted to the extent reasonably necessary
to prevent the crime. In exercising discretion under this paragraph, the lawyer should consider
such factors as those stated in Comment [6A].
[6D] Some crimes, such as criminal fraud, may be ongoing in the sense that the client’s
past material false representations are still deceiving new victims. The law treats such crimes as
continuing crimes in which new violations are constantly occurring. The lawyer whose services
were involved in the criminal acts that constitute a continuing crime may reveal the client’s
refusal to bring an end to a continuing crime, even though that disclosure may also reveal the
client’s past wrongful acts, because refusal to end a continuing crime is equivalent to an intention
to commit a new crime. Disclosure is not permitted under paragraph b)(2). however, when a
person who may have committed a crime employs a new lawyer for investigation or defense.
Such a lawyer does not have discretion under paragraph (b)(2) to use or disclose the client’s past
acts that may have continuing criminal consequences. Disclosure is permitted, however, if the
client uses the new lawyer’s services to commit a further crime, such as obstruction of justice or
peijury.
[6Ej Paragraph (b)(3) permits a lawyer to withdraw a legal opinion or to disaffirm a
prior representation made to third parties when the lawyer reasonably believes that third persons
are still relying on the lawyer’s work and the work was based on “materially inaccurate
information or is being used to further a crime or fraud.” See Rule l.16(b)(l), requiring the
lawyer to withdraw when the lawyer knows or reasonably should know that the representation
will result in a violation of law. Paragraph (b)(3) permits the lawyer to give only the limited
notice that is implicit in withdrawing an opinion or representation, which may have the collateral
effect of inferentially revealing confidential information. The lawyer’s withdrawal of the tainted
opinion or representation allows the lawyer to prevent further harm to third persons and to
protect the lawyer’s own interest when the client has abused the professional relationship, but
paragraph (b)(3) does not permit explicit disclosure of the client’s past acts unless such
disclosure is permitted under paragraph (b)(2).
[7)

[Reserved.)

[8)

[Reserved.)

[9)
A lawyer’s confidentiality obligations do not preclude a lawyer from securing
confidential legal advice about compliance with these Rules and other law by the lawyer, another
lawyer in the lawyer’s firm, or the law firm. In many situations, disclosing information to secure
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such advice will be impliedly authorized for the lawyer to carry out the representation. Even
when the disclosure is not impliedly authorized, paragraph (b)(4) permits such disclosure
because of the importance of a lawyer’s compliance with these Rules, court orders and other law.
[10]
Where a claim or charge alleges misconduct of the lawyer related to the
representation of a current or former client, the lawyer may respond to the extent the lawyer
reasonably believes necessary to establish a defense. Such a claim can arise in a civil, criminal,
disciplinary or other proceeding and can he based on a wrong allegedly committed by the lawyer
against the client or on a wrong alleged by a third person, such as a person claiming to have been
defrauded by the lawyer and client acting together or by the lawyer acting alone. The lawyer may
respond directly to the person who has made an accusation that permits disclosure, provided that
the lawyer’s response complies with Rule 4.2 and Rule 4.3, and other Rules or applicable law, A
lawyer may make the disclosures authorized by paragraph (b)(5) through counsel. The right to
respond also applies to accusations of wrongful conduct concerning the lawyer’s law firm,
employees or associates.

[11]
A lawyer entitled to a fee is permitted by paragraph (b)(5) to prove the services
rendered in an action to collect it. This aspect of the rule expresses the principle that the
beneficiary of a fiduciary relationship may not exploit it to the detriment of the fiduciary.
[12] Paragraph (b) does not mandate any disclosures. However, other law may require
that a lawyer disclose confidential information. Whether such a law supersedes Rule 1.6 is a
question of law beyond the scope of these Rules. When disclosure of confidential information
appears to be required by other law, the lawyer must consult with the client to the extent required
by Rule 1.4 before making the disclosure, unless such consultation would be prohibited by other
law. If the lawyer concludes that other law supersedes this Rule and requires disclosure,
paragraph (b)(6) permits the lawyer to make such disclosures as are necessary to comply with the
law.
[13]
A tribunal or governmental entity claiming authority pursuant to other law to
compel disclosure may order a lawyer to reveal confidential information. Absent informed
consent of the client to comply with the order, the lawyer should assert on behalf of the client
nonfrivolous arguments that the order is not authorized by law, the information sought is
protected against disclosure by an applicable privilege or other law, or the order is invalid or
defective for some other reason. In the event of an adverse ruling, the lawyer must consult with
the client to the extent required by Rule 1 .4 about the possibility of an appeal or further
challenge, unless such consultation would be prohibited by other law. If such review is not
sought or is unsuccessful, paragraph (b)(6) permits the lawyer to comply with the order.
[14]
Paragraph (b) permits disclosure only to the extent the lawyer reasonably believes
the disclosure is necessary to accomplish one of the purposes specified in paragraphs (b)(1)
through (b)(6). Before making a disclosure, the lawyer should, where practicable, first seek to
persuade the client to take suitable action to obviate the need for disclosure. In any case, a
disclosure adverse to the client’s interest should be no greater than the lawyer reasonably
believes necessary to accomplish the purpose, particularly when accusations of wrongdoing in
the representation of a client have been made by a third party rather than by the client .if the
disclosure will be made in connection with an adjudicative proceeding, the disclosure should be

made in a manner that limits access to the information to the tribunal or other persons having a
need to know the information, and appropriate protective orders or other arrangements should be
sought by the lawyer to the fullest extent practicable.
[15]
Paragraph (b) permits but does not require the disclosure of information relating
to a client’s representation to accomplish the purposes specified in paragraphs (b)(1) through
(b)(6). A lawyer’s decision not to disclose as permitted by paragraph (b) does not violate this
Rule, Disclosure may, however, be required by other Rules or by other law. See Comments
[l2][l3]. Some Rules require disclosure only if such disclosure would be permitted by
paragraph (b).
Rule 8.3(c)(l), Rule 3.3(c), on the other hand, requires disclosure in some
circumstances whether or not disclosure is permitted or prohibited by this Rule.
Withdrawal
[iSA] if the lawyer’s services will be used by the client in materially furthering a course
of criminal or fraudulent conduct, the lawyer m.ust withdr...aw pursuant to Rule 1.1 6(b)( 1).
Withdrawal may also be required or permitted for other reasons under Rule 1.16. After
withdrawal, the lawyer is required to refrain from disclosing or using information protected by
Rule 1.6, except as this Rule permits such disclosure. Neither this Rule, nor Rule 1.9(c), nor
Rule 1.16(e) prevents the lawyer from giving notice of the fact of withdrawal. For withdrawal or
disaffirmance of an opinion or representation, see paragraph (b)(3) and Comment [6E]. Where
the client is an organization, the lawyer may be in doubt whether the organization will actually
carry out the contemplated conduct. Where necessary to guide conduct in connection with this
Rule, the lawyer may, and sometimes must, make inquiry within the organization. See Rules
1.13(b) and (c).
Duty to Preserve Confidentiality
[16]
Paragraph (c) requires a lawyer to exercise reasonable care to prevent disclosure
of information related to the representation by employees, associates and others whose services
are utilized in connection with the representation. See also Rules 1.1, 5.1 and 5.3. However, a
lawyer may reveal the information pennitted to be disclosed by this Rule through an employee.
[17]
When transmitting a communication that includes information relating to the
representation of a client, the lawyer must take reasonable precautions to prevent the information
from coming into the hands of unintended recipients. This duty does not require that the lawyer
use special security measures if the method of communication affords a reasonable expectation
of privacy. Special circumstances, however, may warrant special precautions. Factors to be
considered in determining the reasonableness of the lawyer’s expectation of confidentiality
include the sensitivity of the information and the extent to which the privacy of the
communication is protected by law or by a confidentiality agreement. A client may require the
lawyer to use a means of communication or security measures not required by this Rule, or may
give informed consent (as in an engagement letter or similar document) to the use of means or
measures that would otherwise be prohibited by this Rule.
[18]

[Reserved.]
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Laers who become aware of fraudulent ocr duct by buyer and seller in a real estate trarsact on including delivery
of a
check n payment uf the fee or ouyer a iawyer may nor oisdose attempteo or completed fraud unless necessary

aucuiern

to withoraw a

regresentation be the la,er still being relied upon to the extent ecessary to collect the fee or where reouired
by other law.

Rules.

I .6(bI 3.3

FACTS
Buyer, seller and the mortgage-holding lender agreed to a short-sale residential real estate transaction. A short sale
is a transaction
in which the holder of a mortgage on the property consents to release its lien in a sale for less than the outstanding amount
of its loan,
Such a sale is often an alternative to initiating a foreclosure proceeding. In this case, buyer and seller secretly agreed
prior to the dosing
(and without informing their lawyers) that the buyer would pay the seller an amount in addition to the amount being paid
to the mortgage
holder. At the closing, the buyer and seller signed affidavits swearing that there had been no side agreements and that
no money would
be exchanged outside of the approved arrangements. Buyer delivered checks to pay the broker’s fee and to pay the buyer’s
own lawyer.
Unbeknownst to counsel for either party the buyer also delivered to the seller a check for the additional amount on which
they had
agreed.

2.
The closing was completed, and a day or two later, the broker, seller and buyer’s attorney all discovered that the checks
they had
received were fraudulent. (The buyer otherwise had used non-fraudulent checks to consummste the closing,) The account
on which the
fraudulent checks were drawn did not exist, The seller asked the seller’s attorney for advice regarding the fraudulent
check the seller had
received, resulting in that attorney also learning about the side agreement and ultimately about the other fraudulent
checks. We are told.
and it seems reasonable to conclude, that the side agreement was an attempt to defraud, if not an actual fraud upon
the mortgage
holder.

QUESTION
3.
In a short-sale res,dential real estate transaction in which buyer and seller may have, without the knowledge of their
lawyers,
committed a fraud on the lender, and buyer has also issued fraudulent checks to buyer’s attorney and others involved
in the transaction,
may or must the lawyers reveal the fraudulent conduct to the lender or law enforcement authorities?
OPINION
4
The critical facts here—that the buyer and seller had agreed on and attempted to consummate a side payment and swore affidavits
to the contrary, and the buyer’s issuance of fraudulent checks are clearly confidential infoation’within the meaning
of Rule 1.8 of the
Rules of Professional Conduct, Rule 1.6(a) defines ‘confidential information’ as follows:
—

“Confidential information” consists of information gained during or relating to the representation of a client, whatever its source, that
is (a)
protected by the attomey-dient privilege fb) likely to be embarrassing or detrimental to the client if disclosed, or (c)
information that the
client has requested be kept confidential.
The information here was gained during or relating to the representation of each lawyers client. In N Y. State 866 (2011), we opined
that
the term ‘during” in Rule 1.6 should not be read to be purely temporal. but rather “implies some connection between the lawyer’s activities
on behalf of the client and the lawyer’s acquisition of the information for example, if the lawyer learned the information because
of the
lawyer-client relationship. Id. ¶ 17 (footnote omitted). The seller’s lawyer dearly learned the information during the course of
his
—
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representation of the seller in this sense indeed, the lawyer learned it in the course of a request for legal advice.
The buyer’s lawyer
might have learned the information after the end of the representation, and thus not ‘during” the representatio
n, but the information clearly
‘relat[ed) to” the representationjjj
—

5.
Moreover, the disclosure of that information by either lawyer is likely to be detrimental to that lawyer’s client:
the fact that the buyer
and seller apparently defrauded the lender would be detrimental to each client if disclosed; the disclosure of the buyer’s
delivery of
fraudulent checks would clearly be detrimental to the buyer: the disclosure of that fact likely would be detrimental
to the seller as well,
because it would likely lead to disclosure of the apparently illegal side agreement. Under Rule 1.6(a).
each aide’s lawyer is therefore
barred from revealing this information unless his or her client gives informed consent or the disclosure is permitted
by Rule 1.6(b).
6.

Rule 1.6(b) merely authorizes, but does not require, disclosure in the circumstances enumerated therein (and discussed
below),
and no other rule requires disclosure of confidential information ri the present case. Another rule, Rule 3.3, does
compel disclosure of
confidential information, but it is inapplicable here. Rule 3.3 provides, among other things, that a lawyer who knows
that a person has
engaged in criminal or fraudulent conduct related to a proceeding before a tribunal must take remedial measures,
including. f necessary,
disclosure of confidential information. But Rule 3.3 only applies to lawyers who represent clients before a
tribunal and only to criminal or
fraudulent conduct reieted to a proceeding before the tribunal. Here, the lawyers do not represent clients
before a tribunal and there is no
applicable proceeding.

Turnng to the permissive-disclosure provisions of the Rules, Rule 1.6(b) contains several exceptions
7.
to the obligation not to reveal
confidential information. There are five exceptions that merit discussion here:

A lawyer nay reveal or use confidential information to the extent that the lawyer reasonably believes necessary:
(2) to prevent the client from committing a crime;
(3) to withdraw a written or oral opinion or representation previously given by the lawyer and reasonably believed
by the lawyer still to be
relied upon by a third person, where the lawyer has discovered that the opinion or representatio
n was based on materially inaccurate
information or is being used to further a crime or fraud’
(5) (i) to defend the lawyer or the lawyer’s employees and associates against an accusation of wrongful conduct;
or
(ii) to establish or collect a fee; or

(6) when permitted or required under these Rules or to comply with other law or court order.
8.
Rule 1 .6(b)(2) permits disclosure to prevent the client from committing a crime, but not to remedy a past crime.j
Here, it appears
that each of the potential crimes was complete before the lawyers learned of it. The Comments to this Rule recognize
that some crimes
are continuing crimes, and state that a lawyer “whose services were involved in the cnminal acts that constitute a continuing
crime may
reveal the client’s refusal to bring an end to a continuing crime, even though that disclosure may also reveal the client’s
past wrongful acts
Rule 1.6, Cmt. t6D]; see a/so N.Y. State 866 ¶ 26 (2011) (discussing disclosure of continuing crimes). While
we do not opine on
questions of law, as opposed to ethics, the frauds here do not appear to be continuing crimes, so Rule 1
.6(b)(2) does not appear to be
applicable.

9.
Rule 1 ,6(b)(3) permits disclosure to the extent reasonably believed necessary to withdraw a written or oral opinion
or representation
that was based on materially inaccurate information and that the lawyer reasonably believes is still being relied upon
by a third person.
We do not know whether either lawyer might have given a representation upon which any third person presumably,
the lender is still
relying. If either lawyer gave a representation implying the absence of fraud in the transaction, it may be possible
to conclude that the
lender is continuing to rely on that representation in not pursuing remedies against the buyer and seller for their attempted
fraud.
—

—

10, Rule I ,6(b)(5)(i) permits a lawyer to disclose confidential information to defend the lawyer against an accusation
of wrongful conduct.
On the facts known to us, there does not appear to have been any accusation of wrongful conduct leveled against either
lawyer. Unless
and until such an accusation is made, this exception to the bar on disclosure of confidential information is inapplicable.
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11 Rule 1 ,6(b)(5)(ii) permits a lawyer to disclose confidential information to collect a fee, The buyer’s
lawyer thus would be entitled to
disclose confidential information to the extent necessary to collect the fee that was purportedly paid
with a fraudulent check. Any such
dsclosure would need to be limited, however. See Rule 1.6 Cmt [14] (“a disclosure adverse to
the clients interest should be no greater
than the lawyer reasonably believes necessary to accomplish the purpos&); N.Y. State 980
¶[ 5-6 (2013) (discussing limitations on
authorization to reveal information to collect fee). For example, the buyer’s lawyer might reasonably
conclude that the Rule does not
authorize disclosure of the side agreement for the secret payment, but only the use of the
fraudulent check to pay the lawyer’s fee. The
lawyer will also need to consider whether reporting the fraud to law enforcement authorities is reasonably
necessary to collect the fee.
Ordinarily, one need not report a crime in order to initiate a dvii action to collect damages caused
by the criminal conduct, but we do not
exclude that in certain circumstances a lawyer could reasonably conclude that such reporting is necessary.
Cf. N.Y. State 980 (2013)
(addressing whether disclosure of fact that dient had been “working off the books” was necessary
to collect fee in bankruptcy
proceeding); N.Y. State 684 (1996) (concluding that lawyer could not disclose to credit bureau client’s
failure to pay fee because
disclosure was not necessary to collect fee),

12, Finally, Rule I .6(b)(6) permits disclosure to the extent reasonably believed necessary “when permitted
or required under these Rules
or to comply with other law or court order.” There are statutes that require reporting information
about some crimes or

that at least
orohibit corceaiment of such information, though the obligations they impose may be limited by judicial
consideration of ethical principles.
[j As our Jurisdiction 5 limited to questions of legal ethcs under the Rules, we express no
view as to whether other law may requre
disclosure here,

13, There

is nothing anomalous about our conclusion that the lawyers may not be able to disclose the frauds to
law enforcement
authorities. There are various circumstances in which confidentiality obligations prevent a lawyer from exercising
the full set of remedies
for wrongful conduct available to others, even when the lawyer has suffered the consequences of the wrongful
conduct. See, e.g.,
Simons New York Ru/es of Professiona/ Conduct Annotated 215 (2013 ad.) (explaining rule that lawyer
may reveal confidential
information relating to future but not past cnmes on ground that “preventing client crimes is more important
than the duty of confidentiality,
but solving crimes is not”); N.Y. City 1994-1 (cIting cases for proposition that where an attorney “was pursuing
a common law remedy,
several courts have not permitted in-house attorneys to sue former employers for retaliatory termination,
basing their conclusion on the
confidential nature of the attorney-client relationship and the ethical requirements relating to clients’ confidences
and secrets”).

14, Finally, we note that even though the lawyers might be barred from disclosing the information at issue
here voluntarily, that does not
answer the question whether they might be compelled to disclose it, Some of the information may be protected
from compulsory process
by attorney-client privilege, such as any facts about the side agreement that were revealed by client to lawyer

in confidence. But some of
the information at issue here may be confidential for reasons other than the attorney-client privilege,
and thus the lawyers may be

compelled to disclose it. For example, the receipt of the fraudulent check might well not be privileged.
See In re Subpoena to Testify
Before the Grand Jury. 39 F.3d 973, 976 (9 Cir. 1994) (identity of client who paid lawyer with counterfeit
bill was “entirely distinct from
the matter in which the client sought the lawyer’s services, It was therefore unprotected by the privilege.”).
CONCLUSION
15. Neither the buyer’s lawyer nor the seller’s lawyer may disclose the apparent fraud on the lender or the delivery
of fraudulent checks,
except (i) to the extent reasonably believed necessary to withdraw any opinion or representation made by
the lawyer asserting the
absence of such conduct where the lender is reasonably believed still to be relying on such opinion or representatio
n, (ii) where required
by other law, or (B) by the buyer’s lawyer, to the extent reasonably believed necessary to collect the lawyer’s fee.
(44-1 3b)

Cf Levitt v. Brooks, 669 F.3d 100. 104 (2d Cir. 2012) (disclosure of client’s “vulgar remark” relating to fee dispute did not
violate Rule
1.6 because “remark contained no material /nformaf/on beyond the use of profanity directed at counsel”).
We note that New York has not adopted the ABA version of the exceptions, which include a provision that a lawyer
may reveal
confidential information to the extent the lawyer reasonably believes necessary “to prevent, mitigate or rectify substantial
injury to the
financial interests or property of another that is reasonably certain to result or has resulted from the client’s commission
of a crime or
fraud in furtherance of which the client has used the lawyer’s services,” ABA Model Rule of Prof. Conduct 1.6(b)(3), New
York’s rule thus
provides a significantly narrower scope to reveal information about already completed crimes than the ABA model.
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See e.g. Wayne LaFave, Substantive Criminal Law § 13.6 & n.86 (2013) (There is a misprision of felony statute in the United States
Code, but it is not a true misprision statute in that it requires an act of concealment in addition to failure to disclose.”); People v. BeIge, 83
Misc. 2d 1 86. 372 N.Y.S.2d 798 (Co. Ct. Onondaga) (dismissing, on grounds of attorney-client privilege and in interests of justice,
indictment of lawyer for failure to report, under Public Health Law

§ 4143

(requirement to report death occurring without medical

attendance) and 4200 (duty of decent burial), where location of murder victim’s body had been disclosed in attorney-client
communication), affd, 50 A.D.2d 1088, 376 N.Y.S.2d 771 (4th Dept. 1975). aff’d. 41 N.Y.2d 60, 390 N.Y.S.2d 867 (1976); Stephen
Gillers, Guns. Fruits, Drugs, and Documents: A Criminal Defense Lawyer’s Responsibility for Real Evidence. 63 Stan. L. Rev. 813, 82946 (2011) (discussing crimiral statutes and court cases dealing with disclosure of evidence of a crime).
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Committee on Professional Ethics
Opinion 1019 (816/2014)

Topic:

Confidentiality; Remote Access to Firm’s Electronic Files

Digest:
A law firm may give its lawyers remote access to client files, so that lawyers may work from home, as long as the firm
determines that the partcutar technology used provides reasonable protection to client confidential information. or. in the absence such
of
reasonable protection, if the law firm obtains informed consent from the client, after informing the client of the risks.
Rules:

1.0(j), 1.5(a), 1.6. 1.6(a). 1.6(b), 1.6(c), 1.15(d),

QUESTION
i.

May a law firm provide its lawyers w:tn remote access to ta electronic files so that they may work from home?

OPlNlON
2, Our committee has often been asked about the application of New York’s ethical rules now the Rules of Professional Conduct
to
the use of modem technology. While some of our technology opinions involve the application of the advertising rules to advertising
using
electronic means, many involve other ethical issues. See, e.g.:
—

—

N.Y. State 680 (1996). Retaining records by electronic imaging during the period required by DR 9-102(D) [now Rule 1.15(d)].
N.Y. State 709 (1998). Operating a trademark law practice over the internet and using e-mail.
N.Y. State 782 (2004). Use of electronic documents that may contain “metadata’.
N.Y. State 820 (2008). Use of an e-mal service provider that conducts computer scans of emaits to generate computer advertising.
N.Y. State 833 (2009). Whether a lawyer must respond to unsolicited emails requesting representation.
N.Y. State 842 (2010). Use of a “cloud’ data storage system to store and back up client confidential information,
N.Y. State 940 (2012). Storage of confidential information on off-site backup tapes,
N.Y. State 950 (2012). Storage of emails in electronic rather than paper form.
3. Much of our advice in these opinions turns on whether the use of technology would violate the lawyer’s duty to preserve the
confidential information of the client. Rule 1.6(a) sets forth a simple prohibition against disclosure of such information, i.e. “A lawyer shall
not knowingly reveal confidential information, as defined in this Rule, unless
the client gives informed consent, as defined in Rule
1.0(j).” In addition, Rule 1.6(c) provides that a lawyer must “exercise reasonable care to prevent.,, others whose services are utilized
by
the lawyer from disclosing or using confidential information of a dient” except as provided in Rule 1.6(b).
.

4.

.

,

.

.

Comment 17 to Rule 1.6 provides some additional guidance that reflects the advent of the information age:
[17] When transmitting a communication that includes information relating to the representation of a client, the lawyer must take
reasonable precautions to prevent the information from coming into-the hands of unintended recipients. The duty does not require
that the lawyer use special security measures if the method of communication affords a reasonable expectation of privacy. Special
circumstances, however, may warrant special precautions. Factors to be considered to determining the reasonableness of the
lawyer’s expectation of confidentiality include the sensitivity of the information and the extent to which the privacy of the
communication is protected by law or by a confidentiality agreement. A client may require the lawyer to use a means of
communication or security measures not required by this Rule, or may give informed consent (as in an engagement letter or similar
document) to the use of means or measures that would otherwise be prohibited by this Rule.
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5. As is clear from Comment 17, the key to whether a lawyer may use any particular technology is whether the lawyer has determined
that the technology affords reasonable protection against disclosure and that the lawyer has taken reasonable precautions in the use of
the technology.
6,

In some of our early opinions, despite language indicating that the inquiring lawyer must make the reasonableness determination,
this Committee had reached general conclusions. In NY. State 709, we concluded that there is a reasonable expectation that e-mails will
be as private as other forms of telecommunication, such as telephone or fax machine, and that a lawyer ordinarily may utilize
unencrypted e-mail to transmit confidential information, unless there is a heightened risk of interception. We also noted, however, that
when the confidential information is of such an extraordinarily sensitive nature that it is reasonable to use only a means of
communication that is completely under the lawyer’s control, the lawyer must select a more secure means of communication than
unencrypted intemet e-mail, Moreover, we said the lawyer was obligated to stay abreast of evolving technology to assess changes in
the likelihood of interception, as well as the availability of improved technologies that might reduce the risks at a reasonable cost
7.
In N.Y. State 820, we approved the use of an internet service provider that scanned e-mails to assist in providing user-targeted
advertising, in part based on the published privacy policies of the provider,
8, Our more recent opinions, however, put the determination of reasonableness squarely on the inquiring lawyer, See, e.g. N.Y. State
842, 940, 950, For example, in NY, State 842, involving the use of “cloud” data storage, we were told that the storage system was
password protected and that data stored in the system was encrypted, We concluded that the lawyer could use such a system, but only if
the lawyer took reasonable care to ensure that the system was secure and that client confidentiality would be maintained, We said that
“reasonable care” to protect a dients confidential information against unauthorized disclosure may include consideration of the following
steps:
(1) Ensuring that the online data storage provider has an enforceable obligation to preserve confidentiality and security, and that the
provider will notify the lawyer if served with process requiring the production of client information;
(2) Investigating the online data storage providers security measures, policies, recoverability methods, and other procedures to determine
if they are adequate under the circumstances;
(3) Employing available technology to guard against reasonably foreseeable attempts to infiltrate the data that is stored; and/or
(4) Investigating the storage provider’s ability to purge and wipe any copies of the data, and to move the data to a different host, if the
lawyer becomes dissatisfied with the storage provider or for other reasons changes storage providers.
Moreover, in view of rapid changes in technology and the security of stored data, we suggested that the lawyer should periodically
reconfirm that the provider’s security measures remained effective in light of advances in technology, We also warned that, if the lawyer
learned information suggesting that the security measures used by the online data storage provider were insufficient to adequately protect
the confidentiality of client information, or if the lawyer learned of any breaches of confidentiality by the provider, then the lawyer must
discontinue use of the service unless the lawyer received assurances that security issues had been sufficiently remediated.
9, Cyber-security issues have continued to be a major concern for lawyers, as cyber-criminals have begun to target lawyers to access
client information, including trade secrets, business plans and personal data. Lawyers can no longer assume that their document
systems are of no interest to cyber-crooks, That is particularly true where there is outside access to the internal system by third parties,
including law firm employees working at other firm offices, at home or when traveling, or clients who have been given access to the firm’s
document system, See, e.g. Matthew Goldstein, “Law Firms Are Pressed on Security For Data,” N.Y. Times (Mar. 22, 2014) at B1
(corporate clients are demanding that their law firms take more steps to guard against online intrusions that could compromise sensitive
information as global concems about hacker threats mount; companies are asking law firms to stop putting files on portable thumb drives,
emailing them to non-secure iPads or working on computers linked to a shared network in countries like China or Russia where hacking is
prevalent); Joe Dysart, “Moving Targets; New Hacker Technology Threatens Lawyers’ Mobile Devices,” ABA Journal 25 (September
2012); Rachel M. Zahorsky, “Being Insecure: Firms are at Risk Inside and Out,” ABA Journal 32 (June 2013); Sharon D. Nelson, John
W. Simek & David G. Ries, Locked Down: Information Security for Lawyers (ABA Section of Law Practice Management, 2012).
10. In light of these developments, it is even more important for a law firm to determine that the technology it will use to provide remote
access (as well as the devices that firm lawyers will use to effect remote access), provides reasonable assurance that confidential client
information will be protected, Because of the fact-specific and evolving nature of both technology and cyber risks, we cannot recommend
particular steps that would constitute reasonable precautions to prevent confidential information from coming into the hands of unintended
recipients, including the degree of password protection to ensure that persons who access the system are authorized, the degree of
security of the devices that firm lawyers use to gain access, whether encryption is required, and the security measures the firm must use
to determine whether there has been any unauthorized access to client confidential information. However, assuming that the law firm
determines that its precautions are reasonable, we believe it may provide such remote access, When the law firm is able to make a
determination of reasonableness, we do not believe that client consent is necessary.
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Where a law firm cannot conclude that its precautions would provide reasonable protection to client confidential information, Rule
16(a) allows the law firm to request the dients informed consent. See also Comment 17 to Rule 1.6, which provides that a client may
give informed consent (as in an engagement letter or similar document) to the use of means that would otherwise be prohibited by the
rule, In N.Y. State 842, however, we stated that the obligation to preserve client confidential information extends beyond merely
prohibiting an attorney from revealing confidential information without client consent. A lawyer must take reasonable care to affirmatively
protect a dienfs confidential information. Consequently, we believe that before requesting client consent to a technology system used by
the law firm, the firm must disclose the risks that the system does not provide reasonable assurance of confidentiality so that the consent
is informed within the meaning of Rule 1.0(j), i.e. that the dient has information adequate to make an informed decision.
CONCLUSION
12. A law firm may use a system that allows its lawyers to access the firms document system remotely, as long as it takes reasonable
steps to ensure that confidentiality of information is maintained, Because of the factspecific and evolving nature of both technology and
cyber risks, this Committee cannot recommend particular steps that constitute reasonable precautions to prevent confidential information
from coming into the hands of unintended recipients, If the firm cannot conclude that its security precautions are reasonable, then it may
request the informed consent of the client to its security precautions, as long as the firm discloses the risks that the syatem does not
provide reasonable assurance of confidentiality, so that the consent is 9nformed within the meaning of Rule I .0(j).
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ETHICS OPINION 1020
New York State Bar Association

Committee on Professional Ethics
Opinion 1020 (9/12/2014)
Topic:

Confidentiality: use of cloud storage for purposes of a transaction

Digest: Whether a lawyer to a party in a transaction may post and share documents using a ctoud’ data storage tool depends on
whether the particular technology employed provides reasonable protection to confidential client information and, 8 not, whether the

lawyer obtains informed consent from the ctient after aovising the client of the relevant rsks.
Rules:

1.1. 1.6

FACTS
1
The inquirer is engaged in a real estate practice and is looking into the viability of using an electronic project management tool to
help with closings, The technology would allow sellers attorneys, buyers attorneys, real estate brokers and mortgage brokers to post
and view documents, such as drafts, signed contracts and building financials, all in one central place,
QUESTION
2.

May a lawyer representing a party to a transaction use a cloud-based technology so as to post documents and share them with

others involved in the transaction?
OPINION
3.

The materials that the inquirer seeks to post, such as drafts, contracts and building financials, may well include confidential

information of the inquirer’s clients, and for purposes of this opinion we assume that they do.’ Thus the answer to this inquiry hinges on
whether use of the contemplated technology would violate the inquirer’s ethical duty to preserve a client’s confidential information.
Rule 1.6(a) contains a straightforward prohibition against the knowing disclosure of confidential information, subject to certain
exceptions including a client’s informed consent, and Rule 1.6(c) contains the accompanying general requirement that a lawyer “exercise
reasonable care to prevent
[persons] whose services are utilized by the lawyer from disclosing or using confidential information of a
client”
4.

,..

5.

Comment [17) to Rule 1.6 addresses issues raised by a lawyer’s use of technology:
When transmitting a communication that includes information relating to the representation of a client, the lawyer must take

reasonable precautions to prevent the information from coming into the hands of unintended recipients. The duty does not require
that the lawyer use special security measures if the method of communication affords a reasonable expectation of privacy. Special
circumstances, however, may warrant special precautions. Factors to be considered in determining the reasonableness of the
lawyer’s expectation of confidentiality include the sensitivity of the information and the extent to which the privacy of the
communication is protected by law or by a confidentiality agreement. A client may require the lawyer to use a means of
communication or security measures not required by this Rule, or may give informed consent (as in an engagement letter or similar
document) to the use of means or measures that would otherwise be prohibited by this Rule.

6. In the recent past, our Committee has repeatedly been asked to provide guidance on the interplay of technology and confidentiality.
N.Y. State 1019 (2014) catalogues the Committee’s opinions on technology. In that opinion, we considered whether a law firm could
provide its lawyers with remote access to its electronic files. We concluded that a law firm could use remote access “as long as it takes
reasonable steps to ensure that confidential information is maintained,” Id. ¶12
7. Similarly, in N.Y. State 842 (2010), which considered the use of cloud data storage, we concluded that a lawyer could use this
technology to store client records provided that the lawyer takes reasonable care to protect the client’s confidential information, We also
reached a similar conclusion in N.Y. State 939 (2012) as to the issue of lawyers from different firms sharing a computer system.
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The concerns presented by the current inquiry were also present in N.Y. State 1019, N.Y. State 939 and N.Y. State 842, and those
opinions govern the outcome here. That is. the inquirer may use the proposed technology provided that the lawyer takes reasonable
8.

2 The inquirer must, for example, try to ensure that only authorized parties
steps to ensure that confidential information is not breached.
have access to the system on which the information is shared. Because of the fact-specific and evolving nature of technology, we do not
purport to specify in detail the steps that will constitute reasonable care in any given set of circumstances. See N.Y. State 1019. ¶10. We
note, however, that use of electronically stored information may not only require reasonable care to protect that information under Rule
1.6, but may also, under Rule 1.1, require the competence to determine and follow a set of steps that will constitute such reasonable

3
care,
Finally, we note that Rule 1.6 provides an exception to confidentiality rules based on a client’s informed consent. Thus, as quoted in
paragraph 5 above, a client may agree to the use of a technology that would otherwise be prohibited by the Rule. But as we have
previously pointed out, ‘before requesting client consent to a technology system used by the law firm, the firm must disclose the risks that
the system does not provide reasonable assurance of confidentiality, so that the consent is ‘informed’ within the meaning of Rule 1.0(j),
9.

i.e. that the client has information adequate to make an informed decision,” N.Y. State 1019 ¶11.
CONCLUSION
Whether a lawyer for a party na transaction may posi and share documents using a “cloud’ data storage tool depends on whether
10.
the particular technoiogy employed provides reasonable protection to confideritial client information and. f not, whether the lawyer obtains
informed consent from the client after advtsing the client of the relevanr risks.

(17-14>

‘Rule 1.6(a) defines “confidential information” generally to include information gained during or relating to the representation of a client,
whatever its source, that is (a) protected by the attorney-client privilege, (b) likely to be embarrassing or detrimental to the client if
disclosed, or (c) information that the client has requested be kept confidential.”
This result is consistent with results in other jurisdictions that have considered lawyers’ use of off-site, third-party cloud services for
2
storing and sharing documents. See, e.g., ABA 95-398; Arizona Opinion 05-04: California Opinion 2010-1 79; Connecticut lnf, Opinion
2013-07; Florida Opinion 12-3 (2013); Illinois Opinion 10-01 (2009); Iowa Opinion 11-01; Maine Opinion 207 (2013); Massachusetts
Opinion 12-03; Massachusetts Opinion 05-04; Missouri lnf. Opinion 2006-0092; Nebraska Opinion 06-05; New Hampshire Opinion 201213/4 (2013); New Jersey Opinion 701 (2006); North Carolina Opinion 2011-6 (2012); North Dakota Opinion 99-03 (1999); Ohio Opinion
2013-03: Oregon Opinion 2011-188; pennsylvania Opinion 2011-200; Pennsylvania Opinion 201 0-060; Vermont Opinion 2010-6 (2012);
Washington lnf, Opinion 2215 (2012).
lt has been said for example that the duty of competence may require litigators, depending on circumstances, to possess a basic or even
3
a more refined understanding of electronically stored information, See, e.g., Zachary Wang, ‘Ethics and Electronic Discovery: New
Medium, Same Problems,” 75 Defense Counsel Journal 328, at 7 (October 2008) (‘disclosure of privileged information as a result of a
lack of knowledge of a client’s IT system ‘would subject an attorney to discipline under Rules 1,1 and 1.6”). The California State Bar
Standing Committee on Professional Responsibility and Conduct has tentatively approved an interim opinion interpreting California ethical
rules as follows;
Attorney competence related to litigation generally requires, at a minimum, a basic understanding of, and facility with, issues
relating to a-discovery, i.e., the discovery of electronically stored information (“ESI’). On a case-by-case basis, the duty of
competence may require a higher level of technical knowledge and ability, depending on the a-discovery issues involved in a given
An attorney lacking the required competence for the e-discovery issues in the case at
issue has three options: (1> acquire sufficient learning and skill before performance is required; (2) associate with or consult
technical consultants or competent counsel; or (3) decline the client representation.
matter and the nature of the ESI involved,
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RULE 1.7:
CONFLICT OF INTEREST: CURRENT CLIENTS
(a)
Except as provided in paragraph (b), a lawyer shall not represent a client if a
reasonable lawyer would conclude that either:
(1)
the representation will involve the lawyer in representing differing
interests; or
(2)
there is a significant risk that the lawyer’s professional judgment on
behalf of a client will be adversely affected by the lawyer’s own financial, business,
property or other personal interests.
Notwithstanding the existence of a concurrent conflict of interest under
(b)
paragraph (a), a lawyer may represent a client if:
(1)
the lawyer reasonably believes that the lawyer will be able to provide
competent and diligent representation to each affected client;

(2)

the representation is not prohibited by law;

the representation does not involve the assertion of a claim by one
(3)
client against another client represented by the lawyer in the same litigation or
other proceeding before a tribunal; and

(4)

each affected client gives informed consent, confirmed in writing.

Comment
General Principles

[1]
Loyalty and independent judgment are essential aspects of a lawyer’s relationship
with a client. The professional judgment of a lawyer should be exercised, within the bounds of
the law, solely for the benefit of the client and free of compromising influences and loyalties.
Concurrent conflicts of interest, which can impair a lawyer’s professional judgment, can arise
from the lawyer’s responsibilities to another client, a former client or a third person, or from the
lawyer’s own interests. A lawyer should not permit these competing responsibilities or interests
to impair the lawyer’s ability to exercise professional judgment on behalf of each client. For
specific Rules regarding certain concurrent conflicts of interest, see Rule 1 .8. For former client
conflicts of interest, see Rule 1.9. For conflicts of interest involving prospective clients, see Rule
1.18. For definitions of “differing interests,” “informed consent” and “confirmed in writing,” see
Rules 1.0(0, (j) and (e), respectively.
[2]
Resolution of a conflict of interest problem under this Rule requires the lawyer,
acting reasonably, to: (i) identify clearly the client or clients, (ii) determine whether a conflict of
interest exists, i.e., whether the lawyer’s judgment may be impaired or the lawyer’s loyalty may
be divided if the lawyer accepts or continues the representation, (iii) decide whether the
35

representation may be undertaken despite the existence of a conflict, i.e., whether the conflict is
consentable under paragraph (b); and if so (iv) consult with the clients affected under paragraph
(a) and obtain their informed consent, confirmed in writing. The clients affected under
paragraph (a) include all of the clients who may have differing interests under paragraph (a)(1)
and any clients whose representation might be adversely affected under paragraph (a)(2),
A conflict of interest may exist before representation is undertaken, in which
[3]
event the representation must be declined, unless the lawyer obtains the informed consent of
each client under the conditions of paragraph (b). See Rule 1.10(e). which requires every law
firm to create, implement and maintain a conflict-checking system.
If a conflict arises after representation has been undertaken, the lawyer ordinarily
[4]
must withdraw from the representation unless the lawyer has obtained the informed consent of
the client under the conditions of paragraph (b). See Rule i.16(b)(l). Where more than one
client is involved, whether the lawyer may continue to represent any of the clients is determined
both by the lawyer’s ability to comply with duties owed to the former client and by the lawyer’s
ability to represent adequately the remaining client or clients, given the lawyer’s duties to the
former client. See Rule 1.9; see also Comments [5], [29A].
Unforeseeable developments, such as changes in corporate and other
[5]
organizational affiliations or the addition or realignment of parties in litigation, might create
conflicts in the midst of a representation, as when a company sued by the lawyer on behalf of
one client is acquired by another client represented by the lawyer in an unrelated matter.
Depending on the circumstances, the lawyer may have the option to withdraw from one of the
representations in order to avoid the conflict. The lawyer must seek court approval where
necessary and take steps to minimize harm to the clients. See Rules 1.16(d) and (e). The lawyer
must continue to protect the confidences of the client from whose representation the lawyer has
withdrawn. See Rule 1.9(c),
Identifying Conflicts of Interest

The duty to avoid the representation of differing interest prohibits, among other
[6]
things, undertaking representation adverse to a current client without that client’s informed
consent. For example, absent consent, a lawyer may not advocate in one matter against another
client that the lawyer represents in some other matter, even when the matters are wholly
urn-elated. The client as to whom the representation is adverse is likely to feel betrayed and the
resulting damage to the client-lawyer relationship is likely to impair the lawyers ability to
represent the client effectively. In addition, the client on whose behalf the adverse representation
is undertaken may reasonably fear that the lawyer will pursue that client’s case less effectively
out of deference to the other client, that is, that the lawyer’s exercise of professional judgment on
behalf of that client will be adversely affected by the lawyer’s interest in retaining the current
client. Similarly, a conflict may arise when a lawyer is required to cross-examine a client
appearing as a witness in a lawsuit involving another client, as when the testimony will be
On the other hand, simultaneous
damaging to the client represented in the lawsuit.
representation in unrelated matters of clients whose interests arc only economically adverse, such
as representation of competing economic enterprises in unrelated litigation, does not ordinarily
constitute a conflict of interest and thus may not require consent of the respective clients.
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Differing interests can also arise in transactional matters. For example, if a
[7]
lawyer is asked to represent the seller of a business in negotiations with a buyer represented by
the lawyer, not in the same transaction but in another, unrelated matter, the lawyer could not
undertake the representation without the informed consent of each client.
Differing interests exist if there is a significant risk that a lawyer’s exercise of
[8]
professional judgment in considering, recommending or carrying out an appropriate course of
action for the client will be adversely affected or the representation would otherwise be
materially limited by the lawyer’s other responsibilities or interests. For example, the
professional judgment of a lawyer asked to represent several individuals operating a joint venture
is likely to he adversely affected to the extent that the lawyer is unable to recommend or
advocate all possible positions that each client might take because of the lawyer’s duty of loyalty
to the others. The conflict in effect forecloses alternatives that would otherwise be available to
the client. The mere possibility of subsequent harm does not itself require disclosure and
consent. The critical questions are the likelihood that a difference in interests will eventuate and,
if it does. whether it will adversely affect the lawyer’s professional judgment in considering
alternatives or foreclose courses of action that reasonably should be pursued on behalf of the
client.
Lawyer’s Responsibilities to Former Clients and Other Third Persons

in addition to conflicts with other current clients, a lawyer’s duties of loyalty and
[9]
independence may be adversely affected by responsibilities to former clients under Rule 1.9, or
by the lawyer’s responsibilities to other persons, such as fiduciary duties arising from a lawyer’s
service as a trustee, executor or corporate director.
Personal-Interest Conflicts

The lawyer’s own financial, property, business or other personal interests should
[10]
not be permitted to have an adverse effect on representation of a client. For example, if the
probity of a lawyer’s own conduct in a transaction is in serious question, it may be difficult or
impossible for the lawyer to give a client detached advice. Similarly, when a lawyer has
discussions concerning possible employment with an opponent of the lawyer’s client or with a
law firm representing the opponent, such discussions could materially limit the lawyer’s
representation of the client. In addition, a lawyer may not allow related business interests to
affect representation, for example, by referring clients to an enterprise in which the lawyer has an
undisclosed financial interest. See Rule 5.7 on responsibilities regarding nonlegal services and
Rule 1.8 pertaining to a number of personal-interest conflicts, including business transactions
with clients.
[ii] When lawyers representing different clients in the same matter or in substantially
related matters are closely related, there may be a significant risk that client confidences will be
revealed and that the lawyer’s family relationship will interfere with both loyalty and
professional judgment.As a result, each client is entitled to know of the existence and
implications of the relationship between the lawyers, before the lawyer agrees to undertake the
representation. Thus, a lawyer who has a significant intimate or close family relationship with
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another lawyer ordinarily may not represent a client in a matter where that other lawyer is
representing another party, unless each client gives informed consent, as defined in Rule 1.0(j).
[12] A lawyer is prohibited from engaging in sexual relations with a client in domestic
relations matters. In all other matters a lawyer’s sexual relations with a client are circumscribed
by the provisions of Rule 1.8(j).
Interest of Person Paying for Lawyer’s Services
[13]
A lawyer may be paid from a source other than the client, including a coclient, if
the client is informed of that fact and consents and the arrangement does not compromise the
lawyer’s duty of loyalty or independent judgment to the client, See Rule 1.8(1). If acceptance of
the payment from any other source presents a significant risk that the lawyer’s exercise of
professional judgment on behalf of a client will be adversely affected by the lawyer’s own
interest in accommodating the person paying the lawyer’s fee or by the lawyer’s responsibilities
to a payer who is also a coclient, then the lawyer must comply with the requirements of
paragraph (b) before accepting the representation, including determining whether the conflict is
consentable and, if so, that the client has adequate information about the material risks of the
representation.
Prohibited Representations

[141 Ordinarily, clients may consent to representation notwithstanding a conflict. As
paragraph (b) indicates, however, some conflicts are nonconsentable. If a lawyer does not
reasonably believe that the conditions set forth in paragraph (b) can be met, the lawyer should
neither ask for the client’s consent nor provide representation on the basis of the client’s consent.
A client’s consent to a nonconsentable conflict is ineffective. When the lawyer is representing
more than one client, the question of consentability must be resolved as to each client.
[15] Consentability is typically determined by considering whether the interests of the
clients will be adequately protected if the clients consent to representation burdened by a conflict
of interest. Thus, under paragraph (b)(I), notwithstanding client consent, a representation is
prohibited if, in the circumstances, the lawyer cannot reasonably conclude that the lawyer will be
able to provide competent and diligent representation. See Rule 1.1 regarding competence and
Rule 1.3 regarding diligence.
[161 Paragraph (b)(2) describes conflicts that are nonconsentable because the
representation is prohibited by applicable law. For example, federal criminal statutes prohibit
certain representations by a former government lawyer despite the informed consent of the
former governmental client. In addition, there are some instances where conflicts are
nonconsentable under decisional law.
[17] Paragraph (b)(3) describes conflicts that are nonconscntable because of the
institutional interest in vigorous development of each client’s position when the clients are
aligned directly against each other in the same litigation or other proceeding before a tribunal.
Whether clients are aligned directly against each other within the meaning of this paragraph
requires examination of the context of the proceeding. Although this paragraph does not
preclude a lawyer’s multiple representation of adverse parties to mediation (because mediation is
38

be
not a proceeding before a “tribunal” as defined in Rule 1 .0), such representation may
precluded by paragraph (b)( I).
Informed Consent

Informed consent requires that each affected client be aware of the relevant
[18]
could
circumstances, including the material and reasonably foreseeable ways that the conflict
be
adversely affect the interests of that client. Informed consent also requires that the client
The
1.0(j).
Rule
See
desires.
so
client
the
given the opportunity to obtain other counsel if
information that a lawyer is required to communicate to a client depends on the nature of the
conflict and the nature of the risks involved, and a lawyer should take into account the
sophistication of the client in explaining the potential adverse consequences of the conflict.
the
There are circumstances in which it is appropriate for a lawyer to ath ise a client to seek
conflict,
the
to
consent
advice of a disinterested lanyer in reaching a decision as to whether to
When representation of multiple clients in a single matter is undertaken, the information must
include the implications of the common representation, including possible effects on loyalty,
confidentiality and the attorney-client privilege, and the advantages and risks involved. See
Comments [30] and [31] concerning the effect of common representation on confidentiality.
[19] Under some circumstances it may be impossible to make the disclosure necessary
to obtain consent. For example, when the lawyer represents different clients in related matters
an
and one client refuses to consent to the disclosure necessary to permit the other client to make
the
cases
some
informed decision, the lawyer cannot properly ask the latter to consent. In
alternative to common representation is that each party obtains separate representation with the
possibility of incurring additional costs. These costs, along with the benefits of securing separate
representation, are factors that may be considered by the affected client in determining whether
common representation is in the client’s interests. Where the fact, validity or propriety of client
consent is called into question, the lawyer has the burden of establishing that the client’s consent
was properly obtained in accordance with the Rule.
Client Consent Confirmed in Writing

[20] Paragraph (b) requires the lawyer to obtain the informed consent of the client,
a
confirmed in writing. Such a writing may consist of (i) a document from the client, (ii)
consent,
informed
oral
an
confirming
client
document that the lawyer promptly transmits to the
or (iii) a statement by the client made on the record of any proceeding before a tribunal, whether
before, during or after a trial or hearing. See Rule 1.0(e) for the definition of “confirmed in
writing.” See also Rule 1.0(x) (“writing” includes electronic transmission). If it is not feasible
to obtain or transmit the writing at the time the client gives informed consent, then the lawyer
the
must obtain or transmit it within a reasonable time thereafter. The Rule does not require that
information communicated to the client by the lawyer necessary to make the consent “informed”
be in writing or in any particular form in all cases. See Rules 1.0(e) and (j). The requirement of
a writing does not supplant the need in most cases for the lawyer to talk with the client to explain
the risks and advantages, if any, of representation burdened with a conflict of interest, as well as
reasonably available alternatives, and to afford the client a reasonable opportunity to consider the
risks and alternatives and to raise questions and concerns. Rather, the writing is required in order
to
to impress upon clients the seriousness of the decision the client is being asked to make and
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avoid disputes or ambiguities that might later occur in the absence of a writing. See Comment
[18].
Revoking Consent

[21] A client who has given consent to a conflict may revoke the consent and, like any
other client, may terminate the lawyer’s representation at any time. Whether revoking consent to
the client’s own representation precludes the lawyer from continuing to represent other clients
depends on the circumstances, including the nature of the conflict, whether the client revoked
consent because of a material change in circumstances, the reasonable expectations of the other
clients, and whether material detriment to the other clients or the lawyer would result,
Consent to Future Conflict
[22]
Whether a lawyer may properly request a client to waive conflicts that might arise
in the future is subject to the conditions set forth in paragraph (b). The effectiveness of advance
waivers is generally determined by the extent to which the client reasonably understands the
material risks that the waiver entails. At a minimum, the client should be advised generally of
the types of possible future adverse representations that the lawyer envisions, as well as the types
of clients and matters that may present such conflicts. The more comprehensive the explanation
and disclosure of the types of future representations that might arise and the actual and
reasonably foreseeable adverse consequences of those representations, the greater the likelihood
that the client will have the understanding necessary to make the consent “informed” and the
waiver effective. See Rule 1.0(j). The lawyer should also disclose the measures that will be
taken to protect the client should a conflict arise, including procedures such as screening that
would be put in place. See Rule 1.0(t) for the definition of “screening.” The adequacy of the
disclosure necessary to obtain valid advance consent to conflicts may also depend on the
sophistication and experience of the client. For example, if the client is unsophisticated about
legal matters generally or about the particular type of matter at hand, the lawyer should provide
more detailed information about both the nature of the anticipated conflict and the adverse
consequences to the client that may ensue should the potential conflict become an actual one. In
other instances, such as where the client is a child or an incapacitated or impaired person, it may
be impossible to inform the client sufficiently, and the lawyer should not seek an advance
waiver. On the other hand, if the client is an experienced user of the legal services involved and
is reasonably informed regarding the risk that a conflict may arise, an advance waiver is more
likely to be effective, particularly if for example, the client is independently represented or
advised by in-house or other counsel in giving consent. Thus, in some circumstances, even
general and open-ended waivers by experienced users of legal services may be effective.
[22A] Even if a client has validly consented to waive future conflicts, however, the
lawyer must reassess the propriety of the adverse concurrent representation under paragraph (b)
when an actual conflict arises. If the actual conflict is materially different from the conflict that
has been waived, the lawyer may not rely on the advance consent previously obtained. Even if
the actual conflict is not materially different from the conflict the client has previously waived,
the client’s advance consent cannot be effective if the particular circumstances that have created
an actual conflict during the course of the representation would make the conflict nonconsentable
under paragraph (b). See Comments [1 4]-[ 17] and [28] addressing nonconsentable conflicts.
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Conflicts in Litigation
Paragraph (b)(3) prohibits representation of opposing parties in the same
[23]
ntation of
litigation, regardless of the clients’ consent. On the other hand, simultaneous represe
s, is
endant
co-def
parties whose interests in litigation may conflict, such as co-plaintiffs or
in the
governed by paragraph (a)(l). A conflict may exist by reason of substantial discrepancy
that
fact
the
or
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ng
opposi
an
to
n
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parties’ testimony, incompatibility in positions in
n.
questio
in
ies
liabilit
or
there arc substantially different possibilities of settlement of the claims
a
which
in
Such conflicts can arise in criminal as well as civil cases. Some examples arc those
s in a
lawyer is asked to represent co-defendants in a criminal case, co-plaintiffs or co-defendant
In a
decedent.
of
a
estate
the
of
iaries
personal injury case, an insured and insurer, or benefic
grave
is
so
ants
defend
le
criminal case, the potential for conflict of interest in representing multip
the other
that ordinarily a lawyer should decline to represent more than one co-defendant. On
if the
hand, multiple representation of persons having similar interests in civil litigation is proper
requirements of paragraph (b) are met.
Ordinarily a lawyer may take inconsistent legal positions in different tribunals at
[24]
n on
different times on behalf of different clients. The mere fact that advocating a legal positio
nted by the
behalf of one client might create precedent adverse to the interests of a client represe
t exists,
interes
of
t
conflic
A
t.
interes
t
lawyer in an unrelated matter does not create a conflic of
ally
materi
will
however, if there is a significant risk that a lawyer’s action on behalf of one client
le, when a
limit the lawyer’s representation of another client in a different case; for examp
n taken
decision favoring one client will create a precedent likely to weaken seriously the positio
to be
need
clients
the
r
on behalf of the other client. Factors relevant in determining whethe
ntive
substa
advised of this risk include: (i) where the cases are pending, (ii) whether the issue is
of the
or procedural, (iii) the temporal relationship between the matters, (iv) the significance
clients’
the
(v)
and
ed,
involv
issue to the immediate and long-term interests of the clients
lawyers
reasonable expectations in retaining the lawyer. Similar concerns may be present when
whose
advocate on behalf of clients before other entities, such as regulatory authorities
cant risk of
regulations or mlings may significantly implicate clients’ interests. If there is signifi
t of the
consen
ed
inform
an adverse effect on the lawyer’s professional judgment, then absent
affected clients, the lawyer must decline the representation.
ants
[25] When a lawyer represents or seeks to represent a class of plaintiffs or defend
ered to be
in a class-action lawsuit, unnamed members of the class are ordinarily not consid
does not
lawyer
the
clients of the lawyer for purposes of applying paragraph (a)(l). Thus,
in
person
typically need to get the consent of such a person before representing a client suing the
does
an unrelated matter. Similarly, a lawyer seeking to represent an opponent in a class action
in
nts
represe
the
lawyer
whom
not typically need the consent of an unnamed member of the class
an unrelated matter.
Nonlitigation Conflicts
[26] Conflicts of interest under paragraph (a)( I) arise in contexts other than litigation.
Regarding
For a discussion of such conflicts in transactional matters, see Comment [7].
that the
paragraph (a)(2), relevant factors in determining whether there is a significant risk
ance of the
lawyer’s professional judgment will be adversely affected include: (i) the import
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matter to each client, (ii) the duration and intimacy of the lawyer’s relationship with the client or
clients involved, (iii) the functions being performed by the lawyer, (iv) the likelihood that
significant disagreements will arise, (v) the likelihood that negotiations will be contentious, (vi)
the likelihood that the matter will result in litigation, and (vii) the likelihood that the client will
suffer prejudice from the conflict. The issue is oflen one of proximity (how close the situation is
to open conflict) and degree (how serious the conflict will be if it does erupt). See Comments
[8], [29] and [29A].
[27]
For example, conflict questions may arise in estate planning and estate
administration. A lawyer may be called upon to prepare wills for several family members, such
as husband and wife, and, depending upon the circumstances, a conflict of interest may be
present at the outset or may arise during the representation. In order to avoid the development of
a disqualifying conflict, the lawyer should, at the outset of the common representation and as
part of the process of obtaining each client’s informed consent, advise each client that
information will be shared (and regardless of whether it is shared, may not be privileged in a
subsequent dispute between the parties) and that the lawyer will have to withdraw from one or
both representations if one client decides that some matter material to the representation should
be kept secret from the other. See Comment [31].

[28] Whether a conflict is consentable depends on the circumstances. For example, a
lawyer may not represent multiple parties to a negotiation if their interests are fundamentally
antagonistic to one another, but common representation is permissible where the clients are
generally aligned in interest, even though there is some difference in interest among them. Thus,
a lawyer may seek to establish or adjust a relationship between clients on an amicable and
mutually advantageous basis. Examples include helping to organize a business in which two or
more clients are entrepreneurs, working out the financial reorganization of an enterprise in which
two or more clients have an interest, and arranging a property distribution in settlement of an
estate. The lawyer seeks to resolve potentially adverse interests by developing the parties’
mutual interests. Otherwise, each party might have to obtain separate representation, with the
possibility of incurring additional cost, complication or even litigation. Given these and other
relevant factors, the clients may prefer that the lawyer act for all of them.
Special Considerations in Common Representation
[29] Tn civil matters, two or more clients may wish to be represented by a single
lawyer in seeking to establish or adjust a relationship between them on an amicable and mutually
advantageous basis. For example, clients may wish to be represented by a single lawyer in
helping to organize a business, working out a financial reorganization of an enterprise in which
two or more clients have an interest, arranging a property distribution of an estate or resolving a
dispute between clients. The alternative to common representation can be that each party may
have to obtain separate representation, with the possibility of incurring additional cost,
complication or even litigation that might otherwise be avoided, or that some parties will have no
lawyer at all. Given these and other relevant factors, clients may prefer common representation
to separate representation or no representation. A lawyer should consult with each client
concerning the implications of the common representation, including the advantages and the
risks involved, and the effect on the attorney-client privilege, and obtain each client’s informed
consent, confirmed in writing, to the common representation.
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[29A] Factors may be present that militate against a common representation.
mindful
be
should
lawyer
a
matter,
same
considering whether to represent multiple clients in the
be
that if the common representation fails because the potentially adverse interests cannot
Ordinarily,
reconciled, the result can be additional cost, embarrassment and recrimination.
from
absent the informed consent of all clients, the lawyer will be forced to withdraw
some
In
1.9(a).
Rule
See
fails.
representing all of the clients if the common representation
For
situations, the risk of failure is so great that multiple representation is plainly impossible.
example. a lawyer cannot undertake common representation of clients where contentious
the
litigation or negotiations between them are imminent or contemplated. Moreover, because
clients,
represented
commonly
lawyer is required to be impartial between or among
can be
representation of multiple clients is improper when it is unlikely that impartiality
maintained. Generally, if the relationship between the parties has already assumed antagonism,
For
it is unlikely that the clients’ interests can be adequately served by common representatior,
matters
multiple
in
or
period
example. a lawyer who has represented one of the clients for a long
only
might have difficulty being impartial between that client and one to whom the lawyer has
recently been introduced.
A particularly important factor in determining the appropriateness of common
[30]
representation is the effect on client-lawyer confidentiality and the attorney-client privilege.
With regard to the attorney-client privilege, the prevailing rule is that, as between commonly
represented clients, the privilege does not attach. It must therefore be assumed that if litigation
the
eventuates between the clients, the privilege will not protect any such communications, and
clients should be so advised.
[31] As to the duty of confidentiality, continued common representation will almost
certainly be inadequate if one client asks the lawyer not to disclose to the other client information
of
relevant to the common representation. This is so because the lawyer has an equal duty
the
on
bearing
anything
loyalty to each client, and each client has the right to be informed of
representation that might affect that client’s interests and the right to expect that the lawyer will
use that information to that client’s benetit. See Rule 1.4. At the outset of the common
representation and as part of the process of obtaining each client’s informed consent, the lawyer
should advise each client that information will be shared and that the lawyer will have to
withdraw if one client decides that some matter material to the representation should be kept
with
from the other. In limited circumstances, it may be appropriate for the lawyer to proceed
the
lawyer
that
the representation when the clients have agreed, after being properly informed,
For
will keep certain information confidential even as among the commonly represented clients.
to
example, the lawyer may reasonably conclude that failure to disclose one client’s trade secrets
two
the
between
venture
another client will not adversely affect representation involving a joint
clients and agree to keep that information confidential with the informed consent of both clients.
[32] When seeking to establish or adjust a relationship between clients, the lawyer
other
should make clear that the lawyer’s role is not that of partisanship normally expected in
for
responsibility
circumstances and, thus, that the clients may be required to assume greater
decisions than when each client is separately represented. Any limitation on the scope of the
fully
representation made necessary as a result of the common representation should be
explained to the clients at the outset of the representation. See Rule 1.2(c).
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Subject to the above limitations, each client in the common representation has the
[33]
right to loyal and diligent representation and the protection of Rule 1.9 concerning the
obligations to a former client. The client also has the right to discharge the lawyer as stated in
Rule 1.16.
Organizational Clients
[34]
A lawyer who represents a corporation or other organization does not, simply by
virtue of that representation. necessarily represent any constituent or affiliated organization, such
as a parent or subsidiary, See Rule 1.13(a). Although a desire to preserve good relationships
with clients may strongly suggest that the lawyer should always seek informed consent of the
client organization before undertaking any representation that is adverse to its affiliates, Rule 1.7
does not require the lawyer to obtain such consent unless: (i) the lawyer has an understanding
with the orLanizationai client that the lawyer will avoid representation adverse to the client’s
affiliates, (ii) the lawyer’s obligations to either the organizational client or the new client are
likely to adversely affect the lawyer’s exercise of professional judgment on behalf of the other
client, or (iii) the circumstances are such that the affiliate should also be considered a client of
the lawyer. Whether the affiliate should be considered a client will depend on the nature of the
lawyer’s relationship with the affiliate or on the nature of the relationship between the client and
its affiliate. For example, the lawyer’s work for the client organization may be intended to
benefit its affiliates. The overlap or identity of the officers and boards of directors, and the
client’s overall mode of doing business, may be so extensive that the entities would be viewed as
“alter egos.” Under such circumstances, the lawyer may conclude that the affiliate is the
lawyer’s client despite the lack of any formal agreement to represent the affiliate.

[34A] Whether the affiliate should be considered a client of the lawyer may also depend
on: (i) whether the affiliate has imparted confidential information to the lawyer in furtherance of
the representation, (ii) whether the affiliated entities share a legal department and general
counsel, and (iii) other factors relating to the legitimate expectations of the client as to whether
the lawyer also represents the affiliate. Where the entities are related only through stock
ownership, the ownership is less than a controlling interest, and the lawyer has had no significant
dealings with the affiliate or access to its confidences, the lawyer may reasonably conclude that
the affiliate is not the lawyer’s client.
[34B] Finally, before accepting a representation adverse to an affiliate of a corporate
client, a lawyer should consider whether the extent of the possible adverse economic impact of
the representation on the entire corporate family might be of such a magnitude that it would
materially limit the lawyer’s ability to represent the client opposing the affiliate. In those
circumstances, Rule 1 .7 will ordinarily require the lawyer to decline representation adverse to a
member of the same corporate family, absent the informed consent of the client opposing the
affiliate of the lawyer’s corporate client.
Lawyer as Corporate Director
A lawyer for a corporation or other organization who is also a member of its
[35]
board of directors should determine whether the responsibilities of the two roles ma conflict.
The lawyer may be called on to advise the corporation in matters involving actions of the
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directors. Consideration should be given to the frequency with which such situations may
and
board,
the
from
tion
resigna
’s
lawyer
the potential intensity of the conflict, the effect of the
situations.
such
in
r
lawyer
the possibility of the corporation’s obtaining legal advice from anothe
ent,
If there is material risk that the dual role will compromise the lawyer’s professional judgm
lawyer when
the lawyer should not serve as a director or should cease to act as the corporation’s
that, in
board
the
of
ers
memb
other
the
conflicts of interest arise. The lawyer should advise
t
in the
presen
is
lawyer
some circumstances, matters discussed at board meetings while the
t of
contlic
capacity of director might not be protected by the attorney-client privilege and that
require the
interest considerations might require the lawyer’s recusal as a director or might
matter.
in
a
ation
corpor
the
lawyer and the iawyefs firm to decline representation of
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RULE 1.9:
DUTIES TO FORMER CLIENTS
A lawyer who has formerly represented a client in a matter shall not
(a)
thereafter represent another person in the same or a substantially related matter in which
that person’s interests are materially adverse to the interests of the former client unless the
former client gives informed consent, confirmed in writing
Unless the former client gives informed consent, confirmed in writing, a
(b)
lawyer shall not knowingly represent a person in the same or a substantially related matter
in which a firm with which the lawyer formerly was associated had previously represented
a client:

(1)

whose interests are materially adverse to that person; and

about whom the lawyer had acquired information protected by Rules
(2)
L6 or paragraph (c) of this Rule that is material to the matter.
A lawyer who has formerly represented a client in a matter or whose present
(c)
or former firm has formerly represented a client in a matter shall not thereafter:
(1)
use confidential information of the former client protected by Rule 1.6
to the disadvantage of the former client, except as these Rules would permit or
require with respect to a current client or when the information has become
generally known; or
reveal confidential information of the former client protected by Rule
(2)
1.6 except as these Rules would permit or require with respect to a current client.
Comment

After termination of a client-lawyer relationship, a lawyer has certain continuing
[1]
duties with respect to confidentiality and conflicts of interest and thus may not represent another
client except in conformity with these Rules. Under this Rule, for example, a lawyer could not
properly seek to rescind on behalf of a new client a contract drafted on behalf of a former client.
So also, a lawyer who has prosecuted an accused person could not properly represent that person
in a subsequent civil action against the government concerning the same transaction. Nor could
a lawyer who has represented multiple clients in a matter represent one of the clients against the
others in the same or a substantially related matter after a dispute arose among the clients in that
matter, unless all affected clients give informed consent. See Comment [9]. Current and former
government lawyers must comply with this Rule to the extent required by Rule 1.11.
The scope of a “matter” for purposes of this Rule depends on the facts of a
[2]
particular situation or transaction. The lawyer’s involvement in a matter can also be a question
of degree. When a lawyer has been directly involved in a specific transaction, subsequent
representation of other clients with materially adverse interests in that transaction clearly is
prohibited. On the other hand, a lawyer who recurrently handled a type of problem for a former
client is not precluded from later representing another client in a factually distinct problem of
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the prior
that type, even though the subsequent representation involves a position adverse to
defense
client. Similar considerations can apply to the reassignment of military lawyers between
question is
and prosecution functions within the same military jurisdictions. The underlying
be justly
can
n
representatio
whether the lawyer was so involved in the matter that the subsequent
regarded as a changing of sides in the matter in question.
Matters arc “substantially related” for purposes of this Rule if they involve the
[3]
would
same transaction or legal dispute or if, under the circumstances, a reasonable lawyer
would
that
information
factual
confidential
conclude that there is otherwise a substantial risk that
client’s
the
advance
normally have been obtained in the prior representation would materially
on
position in the subsequent matter. For example, a lawyer who has represented a businesspers
that
and learned extensive private financial information about that person may not then represent
a
represented
previously
has
who
person’s spouse in seeking a divorce. Similarly, a lawyer
from
precluded
client in securing environmental permits to build a shopping center would be
al
representing neighbors seeking to oppose rezoning of the property on the basis of environment
considerations; however, the lawyer would not be precluded, on the grounds of substantial
for
relationship, from defending a tenant of the completed shopping center in resisting eviction
adverse
nonpayment of rent. information that has been disclosed to the public or to other patties
prior
to the former client ordinarily will not be disqualifying. Information acquired in a
may
that
circumstance
a
time,
of
representation may have been rendered obsolete by the passage
of
case
the
In
related.
be relevant in determining whether two representations are substantially
will
an organizational client, general knowledge of the client’s policies and practices ordinarily
not preclude a subsequent representation. On the other hand, knowledge of specific facts gained
a
in a prior representation that are relevant to the matter in question ordinarily will preclude such
by
learned
representation. A former client is not required to reveal the confidential information
to
the lawyer in order to establish a substantial risk that the lawyer has confidential information
be
may
information
such
of
possession
the
use in the subsequent matter. A conclusion about
that
based on the nature of the services the lawyer provided the former client and information
would in ordinary practice be learned by a lawyer providing such services.
[4]

[Moved to Comment to Rule 1,10.]

[5]

[Moved to Comment to Rule I 10.]

[6]

[Moved to Comment to Rule 1.10.]

.

Independent of the prohibition against subsequent representation, a lawyer
[7]
of
changing professional association has a continuing duty to preserve confidentiality
information about a client formerly represented. See Rules 1.6, 1 .9(c).
Paragraph (c) generally extends the confidentiality protections of Rule 1.6 to a
[8]
in the
lawyer’s former clients. Paragraph (c)(l) provides that information acquired by the lawyer
course of representing a client may not subsequently be used by the lawyer to the disadvantage
the
of the client. However, the fact that a lawyer has once served a client does not preclude
another
representing
lawyer from using generally known information about that client when later
course
client. Paragraph (c)(2) provides that a lawyer may not reveal information acquired in the
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of representing a client except as these Rules would permit or require with respect to a current
client. See Rules 1.6. 3.3.
The provisions of this Rule are for the protection of former clients and can be
[9]
waived if the client gives informed consent, which consent must be confirmed in writing under
paragraph (a). See also Rule 1 .0(j) for the definition of “informed consent.” With regard to the
effectiveness of an advance waiver, see Rule 1.7, Comments [22]-[22A]. With regard to
disqualification of a firm with which a lawyer is or was formerly associated, see Rule 1 .10.
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RULE 1.13:
ORGANIZATION AS CLIENT
ion is dealing with the
When a lawyer employed or retained by an organizat
(a)
or other constituents,
ers
hold
bers, share
organization’s directors, officers, employees, mem
differ from those of the constituents
and it appears that the organization’s interests may
ain that the lawyer is the lawyer for
with whom the lawyer is dealing, the lawyer shall expl
the organization and not for any of the constituents.
er uuploec or othcr
II a lawu for an organization knows that an offic
(h)
action or intends to act or refuses to
person associated with the organization is engaged in
a violation of a legal obligation to the
act in a matter related to the representation that (I) is
t bc imputid to the ‘rganizatori
organization or a siolation of 1 w that reasonabis migh
organization, then the law’s ci shall
and (ll is likel to result in substantial injuz to thc
01 thi org inization Iii dtti flinma,
protid as is ii isonabis ni.cessai’s in the best intez est
on
c db nsidei aholl to thc set iousness of thc violati
how to pi oea rue la et slill
the
tion,
senta
repre
the lawyer’s
and its consequences, the scope and nature of
ation of the pet son in’sol’sed the
motn
rent
appa
responsibihts in the olganization and the
and any other relevant considerations.
policies of the organization concernmg such matters
disruption of the organization and the
Any measures taken shall be designed to minimize
sentation to persons outside the
risk of revealing information relating to the repre
ng others:
organization. Such measures may include, amo
(1)

asking reconsideration of the matter;

er be sought for
advising that a separate legal opinion on the matt
(2)
and
ion;
nizat
presentation to an appropriate authority in the orga
organization,
referring the matter to higher authority in the
ss of the matter, referral to the highest
including, if warranted by the seriousne
ion as determined by applicable law.
authority that can act in behalf of the organizat
3)

graph (b), the highest
If, despite the lawyer’s efforts in accordance with para
(c)
n, or a refusal to act,
actio
ion insists upon
authority that can act on behalf of the organizat
t in a substantial injury to the
that is clearly in violation of law and is likely to resul
mation only if permitted by Rule 1.6,
organization, the lawyer may reveal confidential infor
and may resign in accordance with Rule 1.16.

represent any of its
A lawyer representing an organization may also
(d)
ers or other constituents, subject to the
directors, officers, employees, members, sharehold
ent to the concurrent representation is
provisions of Rule 1.7. if the organization’s cons
by an appropriate official of the
required by Rule 1.7, the consent shall be given
represented, or by the shareholders.
organization other than the individual who is to be
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Comment
The Entity as the Client

An organizational client is a legal entity, but it cannot act except through its
[1]
officers, directors, employees, members, shareholders and other constituents. Officers, directors,
employees and shareholders are the constituents of the corporate organizational client. The
duties defined in this Rule apply equally to unincorporated associations “Other constituents” as
used in this Rule means the positions equivalent to officers, directors, employees, and
shareholders held by persons acting for organizational clients that are not corporations.
\Vhen one of the constituents of an organizational client communicates with the
[2]
organization’s lawyer in that persons organizational capacity, the communication is protected by
Rule 1 .6. Thus, for example, if an organizational client requests its lawyer to investigate
allegations of wrongdoing, interviews between the lawyer and the client’s employees or other
constituents made in the course of that investigation are covered by Rule 1.6. This does not
mean, however, that constituents of an organizational client are the clients of the lawyer. The
lawyer may not disclose to such constituents infonnation relating to the representation except for
disclosures explicitly or impliedly authorized by the organizational client in order to carry out the
representation or as otherwise permitted by Rule 1.6.
[2Aj There are times when the organization’s interests may differ from those of one or
more of its constituents. In such circumstances, the lawyer should advise any constituent whose
interest differs from that of the organization: (i) that a conflict or potential conflict of interest
exists, (ii) that the lawyer does not represent the constituent in connection with the matter, unless
the representation has been approved in accordance with Rule 1.13(d), (iii) that the constituent
may wish to obtain independent representation, and (iv) that any attorney-client privilege that
applies to discussions between the lawyer and the constituent belongs to the organization and
may be waived by the organization. Care must be taken to ensure that the constituent
understands that, when there is such adversity of interest, the lawyer for the organization cannot
provide legal representation for that constituent, and that discussions between the lawyer for the
organization and the constituent may not be privileged.
[2Bj Whether such a warning should be given by the lawyer for the organization to any
constituent may turn on the facts of each case.
Acting in the Best Interest of the Organization

When constituents of the organization make decisions for it, the decisions
[3)
ordinarily must be accepted by the lawyer, even if their utility or prudence is doubtful. Decisions
concerning policy and operations, including ones entailing serious risk, are not as such in the
lawyer’s province. Paragraph (b) makes clear, however, that when the lawyer knows that the
organization is likely to be substantially injured by action of an officer or other constituent that
violates a legal obligation to the organization or is in violation of law that might be imputed to
the organization, the lawyer must proceed as is reasonably necessary in the best interest of the
organization. Under Rule 1.0(k), a lawyer’s knowledge can be inferred from circumstances, and
a lawyer cannot ignore the obvious. The terms “reasonable” and “reasonably” connote a range
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reasonable in
of conduct that will satisfy the requirements of Rule 1.13. In determining what is
are relevant.
the best interest of the organization, the circumstances at the time of determination
se, the time
Such circumstances may include, among others, the lawyer’s area of experti
nce and
experie
us
previo
constraints under which the lawyer is acting, and the lawyer’s
familiarity with the client.
due
In determining how to proceed under paragraph (b), the lawyer should give
[4]
nature of the
consideration to the seriousness of the violation and its consequences, the scope and
tion of
motiva
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appare
the
and
lawyer’s representation, the responsibility within the organization
other
any
and
s,
the person involved, the policies of the organization concerning such matter
the constituent
relevant considerations, Measures to be taken may include, among others, asking
innocent
to reconsider the matter. For example, if the circumstances involve a constituent’s
may
the
,
lawyer
advice
’s
misunderstanding of law and subsequent acceptance of the lawyer
be
matter
the
reasonably conclude that the best interest of the organization does not require that
’s advice, it
referred to higher authority. If a constituent persists in conduct contrary to the lawyer
authority
higher
a
by
ed
review
may be necessary for the lawyer to take steps to have the matter
y to the
urgenc
or
ance
in the organization. If the matter is of sufficient seriousness and import
if the lawyer
organization, referral to higher authority in the organization may be necessary even
the extent
has not communicated with the constituent. Any measures taken should, to
to persons
ntation
represe
the
practicable, minimize the risk of revealing information relating to
1.13 to
Rule
outside the organization. Even in circumstances where a lawyer is not obligated by
its highest
proceed, a lawyer may bring to the attention of an organizational client, including
to warrant
authority, matters that the lawyer reasonably believes to be of sufficient importance
doing so in the best interest of the organization. See Rule 1.4.
The organization’s highest authority to which a matter may be referred ordinarily
[5]
be
will be the board of directors or similar governing body. However, applicable law may prescri
the
in
le,
examp
for
ere,
elsewh
s
that under certain conditions the highest authority repose
independent directors of a corporation.
Relation to Other Rules
The authority and responsibility provided in this Rule are concurrent with the
[6]
limit or
authority and responsibility provided in other Rules. In particular, this Rule does not
4.1.
Rule
or
3.3
Rule
1.16,
expand the lawyer’s responsibility under Rule 1.6, Rule 1.8, Rule
ential
confid
e
Rules 1 .6(b)(2) and (b)(3) may permit the lawyer in some circumstances to disclos
which event
information, in such circumstances Rule 1.2(d) may also be applicable, in
d.
require
be
withdrawal from the representation under Rule 1.1 6(b)( 1) may
The authority of a lawyer to disclose information relating to a representation
[7]
engagement by
under Rule 1.6 does not apply with respect to information relating to a lawyer’s
zation or an
an organization to investigate an alleged violation of law or to defend the organi
out of
arising
claim
a
t
officer, employee or other person associated with the organization agains
ential information
an alleged past violation of law. Having a lawyer who cannot disclose confid
d enables an
concerning past acts relevant to the representation for which the lawyer was retaine
gation or
investi
an
ting
organizational client to enjoy the full benefits of legal counsel in conduc
defending against a claim.
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A lawyer for an organization who reasonably believes that the lawyer’s discharge
[8]
was because of actions taken pursuant to paragraph (b), or who withdraws in circumstances that
require or permit the lawyer to take action under paragraph (b), must proceed as “reasonably
necessary in the best interest of the organization.” Under some circumstances, the duty of
communication under Rule 1.4 and the duty under Rule 1.16(e) to protect a client’s interest upon
termination of the representation, in conjunction with this Rule, may require the lawyer to inform
the organization’s highest authority of the lawyer’s discharge or withdrawal, and of what the
lawyer reasonably believes to be the basis for the discharge or withdrawal.
Government Agency

The duties defined in this Rule apply to governmental organizations. Defining
[9]
precisely the identity of the client and prescribing the resulting obligations of such lawyers may
be more difficult in the government context. Although in some circumstances the client may be
a specific agency, it may also be a branch of government, such as the executive branch, or the
government as a whole. For example, if the action or failure to act involves the head of a bureau,
either the department of which the bureau is a part or the relevant branch of government may be
the client for purposes of this Rule. Defining or identifying the client of a lawyer representing a
government entity depends on applicable federal, state and local law and is a matter beyond the
scope of these Rules, See Scope [9]. Moreover, in a matter involving the conduct of government
officials, a government lawyer may have greater authority under applicable law to question such
conduct than would a lawyer for a private organization in similar circumstances. Thus, when the
client is a governmental organization, a different balance may be appropriate between
maintaining confidentiality and assuring that the wrongful act is prevented or rectified. In
addition, duties of lawyers employed by the government or lawyers in military service may be
defined by statutes and regulation. This Rule does not limit that authority. See Scope [10].
[10]

See Comment [2A].

[11]

See Comment [28].

Concurrent Representation

Paragraph (d) recognizes that a lawyer for an organization may also represent a
[12]
officer
or major shareholder, subject to the provisions of Rule 1.7. If the corporation’s
principal
informed consent to such a concurrent representation is needed, the lawyer should advise the
principal officer or major shareholder that any consent given on behalf of the corporation by the
conflicted officer or shareholder may not be valid, and the lawyer should explain the potential
consequences of an invalid consent.
Derivative Actions

[13]
Under generally prevailing law, the shareholders or members of a corporation
may bring suit to compel the directors to perform their legal obligations in the supervision of the
organization. Members of unincorporated associations have essentially the same right. Such an
action max be brought nominally by the organization, but usually is, in fact, a legal controversy
over management of the organization.
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such an
The question can arise whether counsel for the organization may defend
[14]
the
resolve
not alone
action. The proposition that the organization is the lawyer’s client does
affairs, to be defended
issue. Most derivative actions are normal incidents of an organization’s
es serious charges
involv
claim
the
by the organization’s lawyer like any other suits. However, if
n the lawyer’s
betwee
of wrongdoing by those in control of the organization, a conflict may arise
those circumstances,
duty to the organization and the lawyer’s relationship with the board. In
Rule 1.7 governs who should represent the directors and the organization.
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RULE 1.16:
DECLINING OR TER111NATING REPRESENTATION
A lawyer shall not accept employment on behalf of a person if the lawyer
(a)
knows or reasonably should know that such person wishes to:
(1)
bring a legal action, conduct a defense, or assert a position in a
matter, or otherwise have steps taken for such person, merely for the purpose of
harassing or maliciously injuring any person; or
(2)
present a claim or defense in a matter that is not warranted under
txitIng Ian unIt s it ian bi suppot tcd h a good I nih argumnI tot an crension
modification, or reversal of existing law,
Except as stated in paragraph (d), a lawyer shall withdraw from the
(b)
representation of a client when:
the lawyer knows or reasonably should know that the representation
(1)
will result in a violation of these Rules or of law;
the lawyer’s physical or mental condition materially impairs the
(2)
lawyer’s abality to represent the client:
(3)

the lawyer is discharged; or

the lawyer knows or reasonably should know that the client is
(4)
biinging the legal action, conducting the deknse, or asscrtmg a position in the
matter, or is otherwise having steps taken, merely for the purpose of harassing or
maliciously injuring any person.
Except as stated in paragraph (d), a lawyer may withdraw from representing
(c)
a client when:
withdrawal can be accomplished without material adverse effect on
(1)
the interests of the client;
the client persists in a course of action involving the lawyer’s services
(2)
that the lawyer reasonably believes is criminal or fraudulent;
(3)

the client has used the lawyer’s services to perpetrate a crime or

fraud:
(4)
the client insists upon taking action with which the lawyer has a
fundamental disagreement;
the client deliberately disregards an agreement or obligation to the
(5)
lawer as to expenses or fees;
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Is not
the client insists upon presenting a claim or defense that
(6)
for
ent
argum
faith
warranted under existing law and cannot be supported by good
an extension, modification, or reversal of existing law;
renders
the client falls to cooperate In the representation or otherwise
(7)
yment
emplo
out
the representation unreasonably difficult for the lawyer to carry
effectively;
the best
the lawyer’s Inability to work with co-counsel Indicates that
(8)
Interest of the client likely will be served by withdrawal;
for the
the lawyer’s mental or physical condition renders It difficult
(9)
lawyer to carry out the representation effectively;
ation of the
(10) the client knowingly and freely assents to termin
employment;
(11)

wIthdrawal Is permitted under Rule 1.13(c) or other law;

g before a
(12) the lawyer believes In good faith, In a matter pendin
awal;
withdr
for
tribunal, that the tribunal will find the existence of other good cause
or
t which Is
(13) the client Insists that the lawyer pursue a course of conduc
Illegal or prohibited under these Rules.
rules of a
If permission for withdrawal from employment is required by the
(d)
tribunal
that
er before
tribunal, a lawyer shall not withdraw from employment in a matt
a lawyer shall continue
without Its permission. When ordered to do so by a tribunal,
ntation.
representation notwithstanding good cause for terminating the represe

termination
Even when withdrawal is otherwise permitted or required, upon
(e)
ably practicable, to avoid
of representation, a lawyer shall take steps, to the extent reason
reasonable notice to the
foreseeable prejudice to the rights of the client, including giving
the client all papers and
client, allowing time for employment of other counsel, delivering to
part of a fee paid in
property to which the client is entitled, promptly refunding any
and rules.
laws
advance that has not been earned and complying with applicable
Comment
performed
A lawyer should not accept representation in a matter unless it can be
[1]
rily, a
Ordina
tion.
comple
competently, promptly, without improper conflict of interest and to
ded.
conclu
nce has been
representation in a matter is completed when the agreed-upon assista
See Rules 1.2(c), 6.5; see also Rule 1.3, Comment [4].
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Mandatory Withdrawal
A lawyer ordinarily must decline or withdraw from representation under
[2]
paragraph (a), (b)(l) or (b)(4), as the case may be, if the client demands that the lawyer engage in
conduct that is illegal or that violates these Rules or other law. The lawyer is not obliged to
decline or withdraw simply because the client suggests such a course of conduct; a client may
make such a suggestion in the hope that a lawyer will not be constrained by a professional
obligation.

Court approval or notice to the court is often required by applicable law, and
[3]
when so required by applicable law is also required by paragraph (d). before a lawyer withdraws
from pending litigation. Difficulty may be encountered if withdrawal is based on the client’s
demand that the lawyer engage in unprofessional conduct. The court may request an explanation
for the withdrawal, while the lawyer may he bound to keep confidential the facts that would
constitute such an explanation. The lawyer’s statement that professional considerations require
termination of the representation ordinarily should he accepted as sufficient. Lawyers should be
mindful of their obligations to both clients and the court under Rule 1.6 and Rule 3,3.
Discharge

As provided in paragraph (b)(3), a client has a right to discharge a lawyer at any
[4]
time, with or without cause, subject to liability for payment for the lawyer’s services. Where
future dispute about the withdrawal may be anticipated, it may be advisable to prepare a written
statement reciting the circumstances.
Whether a client can discharge appointed counsel may depend on applicable law.
[5]
A client seeking to do so should be given a full explanation of the consequences. These
consequences may include a decision by the appointing authority that appointment of successor
counsel is unjustified, thus requiring self-representation by the client.
If the client has severely diminished capacity, the client may lack the legal
[6]
capacity to discharge the lawyer, and in any event the discharge may be seriously adverse to the
client’s interests. The lawyer should make special effort to help the client consider the
consequences and may take reasonably necessary protective action as provided in Rule 1.14(b).
Optional Withdrawal

Under paragraph (c), a lawyer may withdraw from representation in some
[7]
The lawyer has the option to withdraw if withdrawal can be accomplished
s.
circumstance
without material adverse effect on the client’s interests. Withdrawal is also justified if the client
persists in a course of action that the lawyer reasonably believes is criminal or fraudulent, for a
lawyer is not required to be associated with such conduct even if the lawyer does not further it.
Withdrawal is also permitted if the lawyer’s services were misused in the past, even if
withdrawal would materially prejudice the client. The lawyer may also withdraw where the
client insists on taking action with which the lawyer has a fundamental disagreement.
[7A] In accordance with paragraph (c)(4), a lawyer should use reasonable foresight in
determining whether a proposed representation will involve client objectives or instmctions with
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not create a
which the lawyer has a fundamental disagreement. A client’s intended action does
Rule 1.2 regarding
fundamental disagreement simply because the lawyer disagrees with it. See
right, for example,
the
has
client
the allocation of responsibility between client and lawyer. The
es a fundamental
to accept or reject a settlement proposal; a client’s decision on settlement involv
having regard for the
disagreement only when no reasonable person in the client’s position,
should be given
hazards of litigation, would have declined the settlement. In addition, the client
notice of intent to withdraw and an opportunity to reconsider.
by
Under paragraph (c)(5), a lawyer may withdraw if the client refuses to abide
[8]
ts).
semen
the terms of an agreement concerning fces or court costs (or other expenses or disbur
unexpected
[8A] Continuing to represent a client may impose an unreasonable burden
s are ordinarily
by the client and lawyer at the outset of the representation. However, lawyer
. The burdens
ntation
represe
of
better suited than clients to foresee and provide for the burdens
they arc
of uncertainty should therefore ordinarily fall on lawyers rather than clients unless
or significantly
attributable to client misconduct. That a representation will require more work
is not grounds
fixed
was
the
fee
when
larger advances of expenses than the lawyer contemplated
for withdrawal under paragraph (c)(5).
Assisting the Client upon Withdrawal

Even if the lawyer has been unfairly discharged by the client, under paragraph (e)
[9]
The lawyer
a lawyer must take all reasonable steps to mitigate the consequences to the client.
1.15,
Rule
See
law.
ted
by
may retain papers as security for a fee only to the extent permit
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RULE 4.2:
REPRESENTED BY COUNSEL
PERSON
WITH
COMMUNICATION
(a)
In representing a client, a lawyer shall not communicate or cause another to
communicate about the subject of the representation with a party the lawyer knows to be
represented by another lawyer in the matter, unless the lawyer has the prior consent of the
other lawyer or is authorized to do so by law.
Notwithstanding the prohibitions of paragraph (a), and unless otherwise
(b)
prohibited by law, a lawyer may cause a client to communicate with a represented person
unless the represented person is not legally competent, and may counsel the client with
respect to those communications, provided the lawyer gives reasonable advance notice to
the represented person’s counsel that such communications will be taking place.
A lawyer who is acting pro se or is represented by counsel in a matter is
(c)
subject to paragraph (a), but may communicate with a represented person, unless
otherwise prohibited by law and unless the represented person is not legally competent,
provided the lawyer or the lawyer’s counsel gives reasonable advance notice to the
represented person’s counsel that such communications will be taking place.
Comment

This Rule contributes to the proper functioning of the legal system by protecting a
[1]
person who has chosen to be represented by a lawyer in a matter against possible overreaching
by other lawyers who are participating in the matter, interference by those lawyers with the
client-lawyer relationship, and un-counseled disclosure of information relating to the
representation.
Paragraph (a) applies to communications with any party who is represented by
[2]
counsel concerning the matter to which the communication relates.
Paragraph (a) applies even though the represented party initiates or consents to the
[3]
communication. A lawyer must immediately terminate communication with a party if after
commencing communication, the lawyer learns that the party is one with whom communication
is not permitted by this Rule.
This Rule does not prohibit communication with a represented party or person or
[4]
an employee or agent of such a party or person concerning matters outside the representation.
For example, the existence of a controversy between a government agency and a private party or
person or between two organizations does not prohibit a lawyer for either from communicating
with non lawyer representatives of the other regarding a separate matter. Nor does this Rule
preclude communication with a represented party or person who is seeking advice from a lawyer
who is not otherwise representing a client in the matter. A lawyer having independent
justification or legal authorization for communicating with a represented party or person is
permitted to do so.

I-,

I-,

312

Communications authorized by law may include communications by a lawyer on
[5]
with the
behalf of a client who is exercising a constitutional or other legal right to communicate
ies of
activit
gative
investi
e
includ
also
government, Communications authorized by law may
to the
,
prior
agents
gative
lawyers representing governmental entities, directly or through investi
dings. When
commencement (as defined by law) of criminal or civil enforcement procee
y with
communicating with the accused in a criminal matter, a government lawyer must compl
that a
fact
The
d.
the
accuse
of
this Rule in addition to honoring the state or federal rights
the
that
sh
establi
communication does not violate a state or federal right is insufficient to
change in
communication is permissible under this Rule. This Rule is not intended to effect any
the scope of the anticontact rule in criminal cases.
[6]

[Reserved.]

in the case of a represented organization, paragraph (a) ordinarily prohibits
[7]
regularly
communications with a constituent of the organization who: ri) supervises, directs or
obligate the
consults with the organization’s lawyer concerning the matter, (ii) has authority to
with the
organization with respect to the matter, or (iii) whose act or omission in connection
nt of
Conse
y.
al
liabiht
crimin
matter may be imputed to the organization for purposes of civil or
esented
unrepr
the organization’s lawyer is not required for communication with a former
the
constituent. If an individual constituent of the organization is represented in the matter by
for
ent
suffici
be
n
will
nicatio
commu
person’s own counsel, the consent by that counsel to a
zation,
organi
an
of
purposes of this Rule. In communicating with a current or former constituent
the
a lawyer must not use methods of obtaining evidence that violate the legal rights of
organization. See Rules 1.13, 4.4.
The prohibition on communications with a represented party applies only in
[8]
be
circumstances where the lawyer knows that the party is in fact represented in the matter to
:
but
discussed. This means that the lawyer has actual knowledge of the fact of the representation
ion of
such knowledge may be inferred from the circumstances. See Rule 1.0(k) for the definit
t of
consen
ing
the
obtain
of
ment
“knowledge.” Thus, the lawyer cannot evade the require
counsel by ignoring the obvious.
In the event the party with whom the lawyer communicates is not known to be
[9]
represented by counsel in the matter, the lawyer’s communications are subject to Rule 4.3.
[10] A lawyer may not make a communication prohibited by paragraph (a) through the
acts of another. See Rule 8.4(a).

Client-to-Client Communications
[11] Persons represented in a matter may communicate directly with each other. A
may
,
lawyer may properly advise a client to communicate directly with a represented person and
with
es
compli
counsel the client with respect to those communications, provided the lawyer
the
paragraph (b). Agents for lawyers, such as investigators, are not considered clients within
other
or
ent
departm
,
agency
an
is
meaning of this Rule even where the represented entity
an agent to
organization of the government, and therefore a lawyer may not cause such
a court
communicate with a represented person, unless the lawyer would be authorized by law or
131
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order to do so. A lawyer may also counsel a client with respect to communications with a
represented person, including by drafting papers for the client to present to the represented
person. In advising a client in connection with such communications, a lawyer may not advise
the client to seek privileged information or other information that the represented person is not
personally authorized to disclose or is prohibited from disclosing, such as a trade secret or other
information protected by law, or to encourage or invite the represented person to take actions
without the advice of counsel.

[I 2j A lawyer who advises a client with respect to communications with a represented
person should be mindful of the obligation to avoid abusive, harassing, or unfair conduct with
regard to the represented person. The lawyer should advise the client against such conduct. A
lawyer shall not advise a client to communicate with a represented person if the lawyer knows
that the represented person is legally incompetent. See Rule 4.4.
[12A] When a lawyer is proceeding prose in a matter, or is being represented by his or
her own counsel with respect to a matter, the lawyer’s direct communications with a
counterparty are subject to the nocontact rule, Rule 4.2, Unless authorized by law, the lawyer
must not engage in direct communications with a party the lawyer knows to be represented by
counsel without either (i) securing the prior consent of the represented party’s counsel under
Rule 4.2(a), or (ii) providing opposing counsel with reasonable advance notice that such
communications will be taking place.
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RULE 4.3:
COMMUNICATING WITH UNREPRESENTED PERSONS
not represented by
In communicating on behalf of a client with a person who is
When the lawyer
rested.
counsel, a lawyer shall not state or imply that the lawyer is disinte
misuiiderstands the
knows or reasonably should know that the unrepresented person
efforts to correct the
lawyer’s role in the matter, the lawyer shall make reasonable
esented person other
misunderstanding. The lawyer shall not give legal advice to an unrepr
know that the
should
ably
than the advice to secure counsel if the lawyer knows or reason
in conflict with the
interests of such person are or have a reasonable possibility of being
interests of the client.
Comment

legal
An unrepresented person, particularly one not experienced in dealing with
jlj
on
ity
author
rested
disinte
matters, might assume that a lawyer is disinterested in loyalties or is a
lawyer
ing,
a
erstand
the law even when the lawyer represents a client, in order to avoid a misund
that the client has
explain
ary,
necess
where
and,
’s
will typically need to identir the lawyer client
that sometimes
ings
erstand
misund
interests opposed to those of the unrepresented person. As to
see Rule
uent,
arise when a lawyer for an organization deals with an unrepresented constit
1.13(a), Comment {2Aj.
The Rule distinguishes between situations involving unrepresented parties whose
[2j
’s interests
interests may be adverse to those of the lawyer’s client and those in which the person
will
lawyer
the
that
are not in conflict with the client’s. In the former situation, the possibility
its the giving of
compromise the unrepresented person’s interests is so great that the Rule prohib
impermissible
any advice apart from the advice to obtain counsel. Whether a lawyer is giving
as well as
party,
esented
advice may depend on the experience and sophistication of the unrepr
it
prohib a lawyer
the setting in which the behavior and comments occur. This Rule does not
person. So
from negotiating the terms of a transaction or settling a dispute with an unrepresented
and is not
e
party
advers
an
nts
long as the lawyer has explained that the lawyer represe
lawyer’s
the
representing the person, the lawyer may inform the person of the terms on which
require the person’s
client will enter into an agreement or settle a matter, prepare documents that
ent or the lawyer’s
signature, and explain the lawyer’s own view of the meaning of the docum
view of the underlying legal obligations.
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Communication w lb unrepresented party, taking deport tin of uniepreserted parts: deceptive and or la-audulent conduct at elicits request

Topic
Dsgest.
lawyer’s

it sanuld he nndeadmg for a tawser to depose an sanreprcsenied parts so a Ian suit, who su not aware of the lawsuit without dsaniassng thai the
clients :tsterests ore adserse so she ur,repiesented party The lawser cannot pros’ de adasee to the unropresented party bus so reqs,ired i sell the

parts us ,,btusn cnsisssel
I Ossi, I 2(6

Rules

4(a) 1 it’c( 42

“

8

as’c)(d
5
4

The ‘rqusser 55 n a torney a ho consanenced a law Suit Oti b half of his c Sort I iso lawsuit names two parties as defesidasits, °atty A arid Party
I
B Parts A has been versed with the iawsust Party B has not been served, antis Parve B aware of the pending lawsuit
depose Party [3 before serving the coistplaint In order to faciliiaie this, the client will bring Part’t B to the
saqutrer’s oftlce. 1 lie inquirer believes that stttce Parve B i5 unass are of the lasssuri Party B may testtty to Party Bs disadsantage

2

‘The client lsas asked the

3

The inquirer asks whether

inqusrer to

it is

ethically permissible Intake Party B’s depositioti when in fact Party B is not aware that Party Bisa named

defendant to the lawsuit.
4

The inquirer also asks wlsether taking the deposition under the circumstances suggested by his client would reader Party B a testimony

stsadmisstble
QCEST1ON
Do die New York Rules of Professional Conduct (the ‘Rules”) prohibit an attorney from deposing, at his client’s request, a party who is
5
unaware that the party is a named defendant in a pending lawsust?
OPINION
the question 01 whether the lawyer is permitted to conduct a deposition under the above described circumstances requires a two-step analysts
I) whether the comtnuntcatioits belts een the ntqutrer and the party to be deposed could lead to a misunderstanding and 2) whether the interests of Party
B, the prospective deponent, are adverse to the client, .‘s part of that analysis, the Rifles’ prohibition against a lawyer’s engaging in conduct that
involves “dashottesty. feaud. deceit or misrepresentation” must also be considered

6

7

This Committee does not opine on questions of law, aitd therehiare will not opine on whether any deposition testimony taken of Party’ B would

he admtsstble in court.
Apparently, in order to gain some sort of advantage the client has asked the inquirer to depose Party B without disclosing to Party B the
8
existence of a pettdtng lawsuit against Party B Clearly the cotiduct requested by the inquirer’s client could lead to a misunderstanding on Party B’s part
about the purpose of the deposition.
9.

The Rules contetttplate the possibility that lawyeis stay have comnauntcations with persona with

interests

adverse to their clieitta. both those

represented by couitsel as well aa unrepresented persons.
10.

Rule 4 3 sets forth the rule for lawyers communtcatmg with imrepresented persons and pros ides us follow’s.
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shall not state or imply that the lawyer is
In communicating on behalf ofa client with a person who is not represented by counsel, a lawyer
ds the lawyer’s role in the matter,
misunderstan
person
d
disinterested hen the laws or knows or reasonably should know that the unrepresente
to an unrepresented person
advice
give
legal
shall
not
The
lawyer
ding.
the lawyer shall make reasonable efforts to correct the misunderstan
person are or have a reasonable
such
of
interests
the
that
know
should
reasonably
or
knows
lawyer
if
the
counsel
secure
advice
to
other than the

1

possibility of being in conflict with the interests of the client

Comment [I] of Rule 43 further states.

1

authority on the law even when the lawyer
‘An unrepresented peraots might assume that a lawyer is disinterested in loyalties or is a disinterested
client and where necessary.
lawyei’s
the
identify
to
seed
will
typically
lawyer
ding
a
represents a client In order to avoid a misunderstan
ed
person
ussrepreaeiit
of
the
those
to
opposed
interests
has
client
the
that
eplaiii

d persoti Specifically, that the lawyer
Is this instance, in accotdance with Rule 43, the lawyer must explain the lawyers role to the unrepresente
also kiw’as that Party B’s tnicrests are
uiqsirer
the
because
represetits the client and that Party B’s tt’ierests ire adverse to the ,.iiesf a interests Further
counsel
‘brats
independent
B
to
d
Party
odser-e i’ the citen’ the 15W3 Cr should ads sc the unrepresente
12

ominsmcate to an unrepresented party In
This conclusion i consistent is ith prior e hics apinions cr’nceming what inlorniatson a lawyer may
have been directed ‘so give non-eossrosmi,btc
azine cases in order to he ssre that the unrepresented party understands the need for counsel, lawyers
3’. Stare 728 (2000 $eo u’,o ‘3 Y Siate 477
N
counsel
independent
for
information about the law to enable the ttter pariy to understand the need
13

19”

‘1 Y

ity Bar Op 009 02 ‘009)

by couitsel, and the inquirer
Is the above atmalvsts we have asswned that Party B is usrepreseitted If in tact, Parry B is represented
the epresentation then Rule 4 2 would dictate she inquires’s cotnmumcations with tier
14

a

aware of

Rule 42(a) states.
subject of the representation with a party
“In representing a client, a lawyer shall not communicate or cause another so communicate about the
consent
of the other law) er or is authorized
prior
the
han
lawyer
rite
flatter,
unless
the
in
lawyer
another
the latyyer knows to be represented by
todosobvlaw”
—

16.

-

——

——

—————

_j

from cosnmutmicatmng with P,srtv B,
As such, ifthe inquirer kitows that Parts’ B is represented by a lawyer, then the inquirer is prohibited

including taking her deposition, without her lawyer’s consent.
seems to be asking the inquirer to depose
The inquiry, however, adds amiother dimension to rite attorney’s obligation because the inquirers client
conduct
fraudulent
or
deceptis
e
in
etigaging
avoid
mindful
to
he
also
mtist
the
inquirer
Patty B tinder false pretenses and
17

the false pretense that Party B svsll be
The inquirer has indicated that the client will ask Party B to conic to the inquirer lawyer’s office under
to build a case in support of the
information
obtains
assisting the client whett in fact such assistance will be provided at Party B’s expense as the client
18

clietit attd agaumst Party B.
engaging in conduct that involves “dishonesty, fraud,
Pursuant to Rule 84(c) of tIme Rules of Professional 1. onduct, a lawyer is prohibited from
vvould be prohibited by Rule 8 4(c) as us
disclosure
ned
above-mentio
the
svithomit
conduct
proposed
the
Accordingly,
ation.”
deceit or ntiarepresent
umivolves deceit and mtsrepresentatiotm.
19.

also violate Rule 8.4(a) if the lawyer
Further, the mnqturet’s actions in conmtucting such a deposition tinder the suggested pretense would
provides that a lawyer shall Itoh “smolate or
8.4(a)
Rule
Specifically
Rules
the
violate
to
knowingly aids or assists his client in violating or attemptutg
acts of another”
through
so
do
or
to
so,
do
another
induce
or
assist
knowingly
Conduct,
of
Professional
the
Rules
attempt to vuolate

20

on the lawyer’s conduct when the lawyer knows that
Rule I 4(a)(5) states “A lawyer shall consult with the client about any relevant limitation
ilse client expects assistance not permitted by these Rules or other law.”

21.

22.

office to be deposed or even if tIme client would tell Party
We are imot privy to what the client would tell Party B to bring Party B to the inquirer’s

question of fact beyond the scope of this
B shout the proposed deposition. Whether or not the proposed conduct rises to the level of fraud is a
and the prohibition against assisting a cItrus in
0(i)
1
Rule
in
fraud
of
definition
the
to
inquirer
the
alert
to
prudent
is
it
we
believe
committee; how ever,
conduct the lawyer knows is fraudulent.
23.

Rule I 2 (dl of the Ness York Rules ofPrnfeasiottal Condsct (the “Rules”) states that:
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A lawyer shall not counsel a client to engage, or assist a client, in conduct that the lawyer knows is illegal or fraadulent. except that the lawyer
nay discuss the legal consequences of aaty proposed course of conduct with a client

The lass-ser insist advise his client that Ilse proposed conduct, without the aforementioned disclosure, would be in ioIatios of the Rules. The
nquirer should advise die client that the inquirer will have to disclose to Party B, as stated above, the lawyers role in the matter and will need to advise

21

Pam’ B to retaiaa counsel,

If the client persists in demanding that the lawyer proceed with a proposed course of conduct that is fraudulent, the inquirer must exercise his
right to withdraw from rcpresenting the client pursuant to Rule I l6(c (13). which provides that “a lawyer may withdraw from representing a clietst
when the client insists that the laws er pursue a course of conduct which is illegal or prohibited under these Rules See also Rule 1 l6(b)(I) (requiring
25

withdrawal when lawyer knows or reasonably should know that the represettta000 will result ma ‘,islamios fthe Rules or of law)
CtTht’LUSiO\
26

t aepose Part’, B. an isisrepresented part’ wmtheus disclosing that the lawser is not neutral and that Parts’
the squirsira CI,Cfls lit .idditrnn, 6 ,,asse Parr, B a mntere:s see adserse to the irtereats of the iquirer’s .ent the siquirer
inform Putty Bat the nht to obtain counsel The Rules also requsre that the rquirer advssa ha client that taking rite depssiti.n

It would be nstuleading ret tite snqtairer

B’s Interests are “dserse
would be required t

tt,

without toe abo e sac osam’es ‘o Party B woo d he prohib t

by tie Rules
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RULE 5.3:
FOR CONDUCT OF NONLAWYERS
LITY
NSIBI
LAWYER’S RESPO
the firm is
A law firm shall ensure that the work of nonlawyers who work for
(a)
isory authority over a
adequately supervised, as appropriate. A lawyer with direct superv
appropriate. In either
nonlawyer shall adequately supervise the work of the nonlawyer, as
able under the
reason
is
case, the degree of supervision required is that which
the person whose work
circumstances, taking into account factors such as the experience of
and the likelihood
is being supervised, the amount of work involved in a particular matter
.
matter
the
on
g
that ethical problems might arise in the course of workin
yed or
A lawyer shall be responsible for conduct of a nonlawyer emplo
(b)
if
Rules
these
of
on
retained by or associated with the lawyer that would be a violati
engaged in by a lawyer, if:
of
the lawyer orders or directs the specific conduct or, with knowledge
(1)
the specific conduct, ratifies it or
or
(he lawyer is a partner in a law firm or is a lawyer who individually
(2)
law
a
in
sibility
together with other lawyers P0SSCSSCS comparable managerial respon
has supervisory
firm in which the nonlawyer is employed or is a lawyer who
authority over the nonlawyer; and
knows of such conduct at a time when it could be prevented or
(i)
remedial
its consequences avoided or mitigated but fails to take reasonable
action; or
in the exercise of reasonable management or supervisory
(ii)
remedial
authority should have known of the conduct so that reasonable
conduct
the
of
action could have been taken at a time when the consequences
could have been avoided or mitigated.
Comment

riately
This Rule requires a law firm to ensure that work of nonlawyers is approp
[1]
yers
nonlaw
of
work
the
supervised. In addition, a lawyer with direct supervisory authority over
n
concer
5.1, which
must adequately supervise those nonlawyers. Comments [21 and [3] to Rule
extent of supervising
supervision of lawyers, provide guidance by analogy for the methods and
nonlawyers.
the
With regard to nonlawyers, who are not themselves subject to these Rules,
[2]
t of all nonlawyers
purpose of the supervision is to give reasonable assurance that the conduc
the professional
with
tible
compa
employed by or retained by or associated with the law firm is
their practice,
in
nts
obligations of the lawyers and firm. Lawyers generally employ assista
nals. Such assistants,
including secretaries, investigators, law student interns and paraprofessio
in rendition of the
lawyer
the
for
whether they are employees or independent contractors, act
are given appropriate
lawyer’s professional services. A law firm must ensure that such assistants
ment, particularly
instruction and supervision concerning the ethical aspects of their employ
141
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regarding the obligation not to disclose information relating to representation of the client, and
should be responsible for their work product. The measures employed in supervising nonlawyers
should take account of the fact that they do not have legal training and are not subject to
professional discipline. A law firm should make reasonable efforts to establish internal policies
and procedures designed to provide reasonable assurance that nonlawyers in the firm will act in a
way compatible with these Rules. A lawyer with direct supervisory authority over a nonlawyer
has a parallel duty to provide appropriate supervision of the supervised nonlawyer.
Paragraph (b) specifies the circumstances in which a lawyer is responsible for
[3]
conduct of a nonlawyer that would be a violation of these Rules if engaged in by a lawyer. For
guidance by analogy, see Rule 5.1, Comments [5]-[8],
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27 Coordination of Parallel Criminal,
Civil, Regulatory, and Administrative
Proceedings
January 30, 2012
MEMORANDUM FOR ALL UNITED STATES AHORNEYS
DIRECTOR, FEDERAL BUREAU OF INVESTIGATION
ALL ASSISTANT UNITED STATES AJTORNEYS
ALL LITIGATING DIVISIONS
ALL TRIAL AJTORNEYS
FROM: THE ATrORNEY GENERAL

The Department has placed a high priority on
combating white collar crime, This includes the fight
against fraud, waste, and abuse, whether it is in
connection with health care, procurement, or other
financial fraud, as well as consumer protection, the
environment, antitrust, tax, commodities and
securities fraud. The Department and the Financial
Fraud Enforcement Task Force and its members are
committed to using all of the remedies available
-criminal, civil, regulatory, and administrative. To
facilitate that goal, I am issuing this policy statement
to update and further strengthen the Department’s
longstanding policy that ensures that Department
prosecutors and civil attorneys coordinate together and
with agency attorneys in a manner that adequately
takes into account the government’s criminal, civil,
regulatory and administrative remedies.
Department policy is that criminal prosecutors and civil
trial counsel should timely communicate, coordinate,
and cooperate with one another and agency attorneys
to the fullest extent appropriate to the case and
permissible by law, whenever an alleged offense or
violation of federal law gives rise to the potential for
criminal, civil, regulatory, and/or agency
administrative parallel (simultaneous or successive)
proceedings. By working together in this way, the
Department can better protect the government’s
interests (including deterrence of future misconduct
and restoration of program integrity) and secure the
full range of the government’s remedies (including
incarceration, fines, penalties, damages, restitution to
victims, asset seizure, civil and criminal forfeiture, and
exclusion and debarment).
The potential for parallel proceedings arises in many of
the Department’s white collar enforcement priorities,
and it is essential that an effective and successful
response involve an evaluation of criminal, civil,
regulatory, and administrative remedies, Although
some matters may come to the attention of the
Department through a criminal investigation, it may be
appropriate for the matter to include and/or be
resolved through a civil, regulatory, or administrative
remedy. Conversely, there may be matters that come
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to the attention of the Departments civil attorneys or
attorneys of other agencies in the first instance that
would be appropriate for the Departments prosecutors
to investigate and pursue to ensure culpable
individuals and entities are held criminally accountable.
Early and effective communication and coordination
will help avoid many problems and enhance the overall
result for the United States.
Courts have recognized that “[t]here is nothing
improper about the government undertaking
simultaneous criminal and civil investigations” provided
that we use those proceedings and associated
investigative tools for their proper purposes and in
appropriate ways. United States v. Stringer, 535 F.3d
929, 933 (9th Cir, 2008), vacating in Dart, and
reversing in part, United States v. Stringer,
408 F. Supp. 2d 1083 (0. Or. 2006); see also United
States v. Kordel, 397 US. 1. 10 (1970) (“It would
stultify enforcement of federal law to require a
Envanably to choose either to
oovernment agency
forego recommendation of a criminal prosecution once
it seeks civO relief, or to defer civil proceedings
pending the outcome of a criminal trial”); SEC i.
Dresser Industries, Inc., 628 F,2d 1368, 1374 (D.C.
Cir. 1980) (en banc) (“In the absence of substantial
prejudice to the rights of the parties involved, such
parallel proceedings are unobjectionable under our
jurisprudence.”).[jjJ
Where parallel proceedings are conducted effectively,
the government is able to make more efficient use of
its investigative and attorney resources. If the
government does not consider and properly manage
potential parallel matters, it may not be able to realize
all of the remedies available to the United States, For
these reasons, it is important that criminal, civil, and
agency attorneys coordinate in a timely fashion,
discuss common issues that may impact each matter,
and proceed in a manner that allows information to be
shared to the fullest extent appropriate to the case and
permissible by law.
Every United States Attorney’s Office and Department
litigating component should have policies and
procedures for early and appropriate coordination of
the government’s criminal, civil, regulatory and
administrative remedies. Many of the Department’s
litigating components and United States Attorneys’
Offices that routinely engage in parallel proceedings
already have in place effective policies and procedures
to manage them. These policies and procedures should
stress early, effective, and regular communication
between criminal, civil, and agency attorneys to the
fullest extent appropriate to the case and permissible
by law. In keeping with this objective, such policies
and procedures should specifically address the
following issues, at a mInImum:
Intake: Early evaluation of all matters
for criminal, civil, regulatory, or
administrative action. A case referral
from any source, including an agency
referral, a self-disclosure, or a gui tam
action, to any component of the
Department or to a United States
Attorney’s Office, is a referral for all
purposes. From the moment of case
intake, attorneys should consider and
communicate regarding potential civil,
administrative, regulatory, and criminal
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remedies, and explore those remedies
with the investigative agents and other
government personnel,
Investigation: Consideration of
investigative strategies that maximize
the governments ability to share
information among criminal, civil, and
agency administrative teams to the
fullest extent appropriate to the case
and permissible by law, In cases where
civil, regulatory, or administrative
remedies may be available, prosecutors
should, at least as an initial matter,
consider using investigative means
other than grand jury subpoenas for
documents or witness testimony, If a
gui tam action or other time-sensitive
civil or administrative matter is under
investigation, consideration should be
given to postponing service of grand
jury subpoenas, as appropriate,
Prosecutors may obtain evidence
without the grand jury through
administrative subpoenas, search
warrants, consensual monitoring,
interviews, and potentially through
other means, and with appropriate
safeguards, that evidence may be
shared with attorneys responsible for
pursuing the governments civil,
regulatory, add administrative
remedies, Civil attorneys can obtain
information through the use of False
Claims Act civil investigative demands
and that information may be shared
with prosecutors and agency attorneys,
Where evidence is obtained by means
ofa grand jury, prosecutors should
consider seeking an order under Federal
Rule of Criminal Procedure 6(e) at the
earliest appropriate time to permit civil,
regulatory, or administrative
counterparts access to material, taking
into account the needs ofthe civil,
regulatory, administrative, and criminal
matters, including relevant statutes of
limitations, and the applicable standards
governing such an order,[FN2] At all
times, consistent with their obligations
under Rule 6(e), prosecutors should
keep careful track of the sources of
information so that non-grand jury
material is identified and can be shared
with the governments civil, regulatory,
and administrative teams, Prosecutors
should, of course, do so in a manner
that does not jeopardize a grand jury
investigation, Civil trial counsel should
apprise prosecutors of discovery
obtained in civil, regulatory, and
administrative actions that could be
material to criminal investigations,
Resolution: At every point between case
intake and final resolution (eg,,
declination, indictment, settlement,
plea, sentencing), attorneys should
assess the potential impact of such
actions on criminal, civil, regulatory,
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and administrative proceedings to the
extent appropriate. For example, a
prosecutor, when considering a plea
agreement, should also consider the
impact the charge used as a basis for
the guilty plea (e.g., health care fraud
as opposed to obstruction) and the facts
set forth in support of the plea
agreement could have on a subsequent
civil case (collateral estoppel, res
judicata) and/or administrative
exclusion or debarment. Effective and
timely communication with
representatives of the agency
authorized to act on the agency’s
behalf, including suspension and
debarment authorities, should occur so
that agencies can pursue available
remedies at an appropriate time.
The recommendations outlined above should be
followed to the fuflest extent appropriate and
permissible by law. There may be instances, however,
in which the secrecy of an investigation is paramount
to the success of the investigation (e.g., an undercover
operation), and compliance with the above described
policies may be impractical.

The support and contributions of agencies and the
government’s investigative offices are critical to our
ability to conduct effective parallel proceedings. It is
vital that investigators obtain appropriate credit for all
of their work in support of the government’s remedies,
including civil and administrative remedies, Many
already have taken steps through work plans and
credit in the performance review process. I commend
and appreciate these efforts and encourage continued
support in this area from agencies and investigative
offices. I also commend and encourage the continued
practice by agencies of making simultaneous joint
referrals, where appropriate, to both civil and criminal
attorneys.
I direct the Office of Legal Education, in consultation
with the U.S. Attorneys’ Offices, the Civil Division, the
Criminal Division, and other litigating divisions within
the Department to facilitate the provision of instruction
and training materials on parallel proceedings.

FN1. When conducting parallel
investigations, Department attorneys
should be mindful of arguments like those
raised in Stringer and United States v.
Scrushy, 366 F. Supp. 2d 1134 (N.D. Ala
2005), that civil, administrative, or
regulatory proceedings are being used
improperly to further a criminal
s
T
investigation. In addition, the Department
work
should
civil and criminal attorneys
to
attorneys,
with
agency
together, and
secrecy
jury
grand
for
plan
and
consider
and discovery issues early in the process of
conducting parallel proceedings. The
Department has provided and will continue
to provide training opportunities to assist

nUo’./ /www. iustice.tov/’usao/eousaJfoia reading room/usam/title I !doj00027htm
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civil and criminal attorneys, and joint
training with agency attorneys, in
evaluating these issues.
FN2. In some circumstances, a prosecutor
may have less authority to disclose grand
jury information to a regulatory or
administrative, than to a civil, counterpart.
Federal Rule of Criminal Procedure 6(e)(3)
(E)(i) authorizes a court only to order the
disclosure of grand jury information
‘preliminarily to or in connection with a
judicial proceeding. See U.S. v. Baggot,
463 U.S. 476 (1983) (an Internal Revenue
Service investigation to determine a
taxpayer’s civil tax liability is not
preliminary to or in connection with a
judicial proceedng within the meaning of
Rule 6(e)(3)(E)(i)),
[updated July 2012] [cited in
1Chater12.O00; Ovil
Resource Manual 228;
Criminal Resource Manual 2464]

htt:/www.justice,gov/usao/eousa/foiareadingroom/usam/title l/doj00027.htm
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§ 1001. Statements or entries generally, 18 USCA 1001

United States Code Annotated
Title i8. Crimes and Criminal Procedure (Refs &Annos)
Part I. Crimes (Refs & Annos)
Chapter 4. Fraud and False Statements (Refs & Annos)
i8 U S.C,A. § iooi
§ iooi Statements or entries generall3
Fifective’ July 27 2006
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(2) makes an materially false, fictitious or fraudulent statement or representation. c r

(3) makes or uses any false writing or document knowing the same to contain any materially false, fictitious, or fraudulent
statement or entry;
shall be fined under this title, imprisoned not more than 5 years or, if the offense involves international or domestic terrorism
(as defined in section 2331), imprisoned not more than 8 years, or both. If the matter relates to an offense under chapter 109A,
1095, 110, or 117, or section 1591, then the term of imprisonment imposed under this section shall be not more than 8 years.

(b) Subsection (a) does not apply to a party to a judicial proceeding, or that party’s counsel, for statements, representations,
writings or documents submitted by such party or counsel to a judge or magistrate in that proceeding.

(c) With respect to any matter within the jurisdiction of the legislative branch, subsection (a) shall apply only to-.

(1) administrative matters, including a claim for payment, a matter related to the procurement of property or services,
personnel or employment practices, or support services, or a document required by law, rule, or regulation to be submitted
to the Congress or any office or officer within the legislative branch; or

(2) any investigation or review, conducted pursuant to the authority of any committee, subcommittee, commission or office
of the Congress, consistent with applicable rules of the House or Senate.
CREDIT(S)
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for
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from
purpose of obtaining legal advice
and if what is sought is only accounting service,
or accountant’s advice rather than lawyers, no

UNITED STATES of America, Appellee,
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Louis KOVEL, Defendant-Appellant.

privilege exists.
Argued
No, 168, Docket 27207.
Dec.
Decided
1961,
Nov. 2,
5, 1961
Contempt proceeding for refusal to answer question before
gr nd jury against witness, an account who clairied mis liege
because of his cmploymert by attornys The United States
Dtstrict Court ‘or the Southern District of Nes York. John
\l Cashin. J.. rendered judgment and sentenced witness to a
year’s imprisonment, and he appeakd T ie Court of Appeals
Friendly, Circuit Judge, held that the attorney-client privilege
extends to communications made by a client to an accountant
in attorney’s employ incident to the client’s obtaining legal
advice from the attorney, and remanded the proceeding for a
determination of the circumstances under which the client’s
communication reached the witness, even though the witness.
despite the trial judge’s refusal to consider evidence of these
circumstances, should have made an offer of proof in order to

309 Cases that cite this headnote

13]

Federal Courts
‘\ 14. a

ui

aiii C y

governing attorney client
in a federal criminal
apply
privilege does not
trial Civil Practice Act N.Y. 353 Fed.Rules
(rio ‘oc rule 6 8 U S ( \

ew York statute

45 Cases that cite this headnote

[4]

Privileged Communications and
Con Ildentialih
Presumptions and burden of proof
—

In prosecution for criminal contempt for refusal
to answer question, witness claiming privilege
has burden to show that relation giving rise to
privilege exists, but government has ultimate
burden of persuasion.

make a record for the reviewing court.
Judgment vacated and cause remanded for further hearing as
to circumstance relating to existence of privilege.

it Cases that cite this headnote

West 1-leadnotes (6)

[11

Pri ileged (‘ominunications and
Confidentiality
Accountants and auditors
Privilege for communications by client to
attorney’s agents for purpose of transmission
to attorney is not limited to menial or
ministerial employees of attorney but includes
communications made at attorney’s direction to
accountant in attorney’s employ for transmission
to attorney.
I 6 Cases that cite this heidnote

121

Prklleged Communications and
Conlidentialih

151

Witnesses
Punishment of disobedience to subpoena as
contempt
Under circumstances, contempt proceeding
against witness, an accountant who claimed
privilege through employment by attorneys, was
remanded for determination of circumstances
under which client’s communication reached
witness, although his proper course, even if
judge had refused to consider evidence of these
circumstances, would have been to make offer
of proof to make record for reviewing court.
Fed.Rulcs Civ.Proc. rule 43(c), 2X LS.C.,\.; 28
U.S.C..\.

2106.

11 Cases that cite this headnote
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-

Government feared the statute of limitations might run. The
Prisileged Communications and
Confidentiality
Determination
A witness claiming attorney-client privilege may

not refuse to disclose to judge circumstances into
which a judge must inquire in order to rule on
claim; proper practice is for judge to conduct
preliminary inquiry with jury excused.

law firm advised the Assistant United States Attorney that
since Kovel was an employee under the direct supervision of
the partners, Kovel could not disclose any communications by
the client of the result of any work done for the client, unless
the latter consented; the Assistant answered that the attorneyclient privilege did not apply to one who was not an attorney.
The record reveals nothing as to what occurred on September
6 On September 7. the grand jury appeared before Judge
Cashin. The Assistant United States Attorne informed the
judge that Kovel had refused to answer ‘several questiors
on the grounds of attorney-client privilege’: he proffered
‘respectable authority *
that an accountant, e’, L.n if
he is retained or emploed by a firm of attorneys, cannot
take the privilege.’ The Judge answered ‘You dont hate to
give me any authority on that
court reporter testified
that Kovel after an initial claim o privilege had admitted
receiving a statement of Hopps’ assets and liabilities, but
that, when asked ‘what was the purpose of your receiving
that, had declined to answer on the ground of privilege
‘Because the communication was received with a purpose,
as stated by the client’: later questions and answers indicated
the communication was a letter addressed to *920 Kovel,
After verifying that Kovel was not a lawyer, thejudge directed
him to answer, saying ‘You have no privilege as such.’ The
reporter then read another question Kovel had refused to
answer. ‘Did you ever discuss with Mr. Hopps or give Mr.
Hopps any information with regard to treatment for capital
gains purposes of the Atlantic Beverage Corporation sale by
him’?’ The judge again directed Kovel to answer, reaffirming
‘There is no privilege— you are entitled to no privilege, as
I understand the law.’ Kovel asked whether he might say
something; the judge instrncted him to answer, saying ‘I’m not
going to listen,’ Kovel also declined to tell what Hopps had
said concerning a transaction underlying a bad debt deduction
in Hopps’ 1954 return, and whether Hopps had told him that
“

.trorncs and [.asv Firms
*919 1 ouis Bender, New York City (Louis Bender md
Jerome Katrerman). New York ( ity. fr appellant.

Gerald Walpm, Asst, U.S Atty, New York (ity (Robert
M. Morgenthau, U.S ‘tty. for Southern Dist. of New York
David Klingsberg. Asst. f .S. Atty New York City, of
counsel), for appellec.
,

New York County Lawyers Association. New York City
(Boris Kostelanetz, Jules Ritholz and Bud G. Holman, New
York City, of counsel), submitted a brief as amicus curiae.
Before CLARK. FTTNCKS and FRIENDLY. Circuit Judges.
Opinion

FRIENDLY, Circuit Judge.
This appeal from a sentence for criminal contempt for
refusing to answer a question asked in the course of an inquiry
by a grand jury raises an important issue as to the application
of the attorney-client privilege to a non-lawyer employed by a
law finn. Our decision of that issue leaves us with the further
problem of what disposition is appropriate on a record which.
due to the extreme positions erroneously taken by both parties
in the court below, lacks the evidence needed to determine
whether or not the privilege existed. We vacate the judgment
and remand so that the facts may be developed.
Kovel is a former Internal Revenue agent having accounting
skills, Since 1943 he has been employed by Kamerman &
Kamerman, a law firm specializing in tax law, A grand
jury in the Southern District of New York was investigating
alleged Federal income tax violations by Hopps, a client of
the law firm; Kovel was subpoenaed to appear on September
6. 1961, a few days before the date. September 8, when the

‘

a certain transfer of securities ‘had no effect whatsoever’ and
was just a form of accommodation; the judge gave similar
directions after the reporter had read each question and refusal

to answer. Then the grand jury. the Assistant and Kovel
returned to the grand jury room.
Later on September 7. they and Kovel’s employer, Jerome
Kamerman. now acting as his counsel, appeared again before
Judge Cashin, The Assistant told the judge that Kovel had
‘refused to answer some of the questions which you had
directed him to answer.’ A reporter reread so much of the
transcript heretofore summarized as contained the first two
refusals. The judge offered Kotel another opportunity to
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answer, reiterating the view, ‘There is no privilege to this
man at all.’ Counsel referred to New York Civil Practice
Act. § 353. which we quote in the margin, and sought an
adjournment until co-counsel could appear: the judge put the
matter over until the next morning.
On the morning of September 8, the same dramatic personae,
plus the added counsel, attended in open court Counsel
reiterated that an employee who sits with the client of the
* *
* *
a clerk
occupies the same status
law firm
ss
‘; The judge
or stenographer or any other lawyer
was equally clear that the priilege was never ‘extended
beyond the attorney in the course of a colloquy the
\ssistant made it plain that further questions beyond the
er he judge
immedia ely a issue might be asked.
stant ard Kovel with
had briefly retired caving the
the granc Jury, proceedings n apen cour esumed the
eporter recited hat in the nterval on reappearine before
the grand jury and heing asked What was the purpose
communicated to you by Mr. Hopps for your receiving from
him an asset and liability statement of his personal financial
situation?’. Kovel had declined to answer. On again being
directed to do so. Kovel declined ‘on the ground that it is a
privileged communication.’ The court held him in contempt,
sentenced him to a year’s imprisonment, ordered immediate
commitment and denied bail, Later in the day, the grand
jury having indicted, Kovel was released until September 12,
at which time, without opposition from the Government, I
granted bail pending determination of this appeal.
‘

*
professional men, it is absolutely necessary’ that a man
* * should have recourse to the assistance of professional
lawyers. and * * * it is equally necessary’ * * * that he should
be able to place unrestricted and unbounded confidence in
the professional agent, and that the communications he so
makes to him should be kept secret * * ‘i’,’ Jessel, MR.
in Anderson v. Bank, 2 Ch.D. 644, 649 (1876). Nothing in
the policy of the privilege suggests that attorneys simply
by placing accountants, scientists or investigators on their
pasrolls and maintaining them in their offices, should be
able to invest all communications by clients to such persons
with a privilege the law has not seen fit to extend when
‘he latter are operating under their own steam. On the oilier
nand, in contrast to the Tudor times when the prilege
s s first recognized, see S W gmore Es idence, § 2290. the
omplexities of modern existence prevent attorneys from
ffeetively handline clients affairs without ty elp of othe’u
few lawyers could now practice without the assistance
of secretaries, file clerks, telephone operators, messengers,
clerks not yet admitted to the bar, and aides of other sorts.
‘The assistance of these agents being indispensable to his
work and the communications of the client being often
necessarily committed to them by the attorney or by the client
himself, the privilege must include all the persons who act as
the attorney’s agents.’ 8 Wigmore, Evidence, § 2301; Annot.,

2
53 A,L.R. 369 (l928.

Indeed, the Government does not here dispute that the
privilege covers communications to non-lawyer employees
Here the parties continue to take generally the same positions
with ‘a menial or ministerial responsibility that involves
as below- Kovel, that his status as an employee of a law firm
relating communications to an attorney.’ We cannot regard
automatically made all communications to him from clients
the privilege as confined to ‘menial or ministerial’ employees.
privileged; the Government, that under no circumstances
Thus, we can see no significant difference between a case
communications
to
to
respect
with
privilege
there
could
be
where the attorney sends a client speaking a foreign language
an accountant. The New York County Lawyers’ Association
to an interpreter to make a literal translation of the client’s
as amicus curiae has filed a brief generally supporting
story; a second where the attorney, himself having some little
appellant’s position.
knowledge of the foreign tongue, has a more knowledgeable
non-lawyer employee in the room to help out; a third where
someone to perform that same function has been brought
Decision under what circumstances. if
[3j
Ill
121
along by the client; and a fourth where the attorney, ignorant
any. the attorney-client privilege *921 may include a
of the foreign language, sends the client to a non-lawyer
communication to a nonlawyer by the lawyer’s client is
proficient in it, with instructions to interview the client on
the resultant of two conflicting forces. One is the general
the attorney’s behalf and then render his own summary of
teaching that ‘The investigation of truth and the enforcement
the situation, perhaps drawing on his own knowledge in the
of testimonial duty demand the restriction, not the expansion,
process, so that the attorney can give the client proper legal
of these privileges, 8 Wigmore, Evidence (McNaughton
advice. All four cases meet every element of Wigmore’s
Rev, 1961). § 2192, p. 73, The other is the more particular
famous formulation, § 2292. ‘(1) Where legal advice of any
lesson ‘That as. as’ reason of the complexity and difficulty
kind is sought (2) from a professional legal adviser in his
of our law, litigation can only be properly conducted by
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capacity as such, (3) the communications relating to that
purpose. (4) made in confidence (5) by the client. (6) arc
at his Instance permanently protected (7) from disclosure by
himself or by the legal adviser, (8) except the protection
be waived,’ save (7); literally, none of them is within (7)
since the disclosure *922 is not sought to be compelled
2301 of Wigmore
from the client or the lawyer. Yet
would clearly recognize the privilege in the first case and
the Government goes along to that extent’ § 2301 would
also recognize the privilege in the second case and § 231 1
m the third unless the crcurnstances negated confidentiality.
We find no vaId nolcv reason fur a different result n the
fouh case nd w do rot read Vigmore as thinking ther
is. I aymen consul i g lawyers ou1d not be expected
anticipate nieetes perecptble c’ny to judgec and not e en

where the client communicates first to his own accountant
(no privilege as to such communications, even though he later
consults his lawyer on the same matter, Ganepv v. United

to all of them.

unulv expanoed nor to become a trap

-

TI is raloav of he c ient speak rg a foreigr lansuage
by no means irrelevant to the appeal at hand Aeccunting
concepts are a foreign language to some lawyers in almost
all cases, and to almost all lawyers in some cases. Hence
the presence of an accountant, whether hired by the lawyer
or by the client, while the client is relating a complicated
tax story to the lawyer, ought not destroy the privilege,
any more than would that of the linguist in the second or
third variations of the foreign language theme discussed
above; the presence of the accountant is necessary, or at
least highly useful, for the effective consultation between
the client and the lawyer which the privilege is designed
to permit.’ By the same token, if the lawyer has directed
the client, either in the specific case or generally, to tell
his story in the first instance to an accountant engaged by
the lawyer, who is then to interpret it so that the lawyer
may better give legal advice, communications by the client
reasonably related to that purpose ought fall within the
privilege; there can be no more virtue in requiring the
lawyer to sit by while the client pursues these possibly
tedious preliminary conversations with the accountant than in
insisting on the lawyers physical presence while the client
dictates a statement to the lawyers secretarr’ or in interviewed
by a clerk not yet admitted to practice. What is vital to the
privilege is that the communication be made in confidence
for the purpose of obtaining legal advice from the lawyer.
if what is sought is not legal advice but only accounting
service, as in Olender s. United States, 211) F.2d 795, 805-806
(9 ( ir 194), see Reisman v. Caplin. 61-2 LJ.S.T.C P9673
(1961), or if the advice sought is the accountants rather than
the lawyers. no privilege exists, \Ve recognize this draws
what may seem to some a rather arbitrary line between a ease

States, 189 F.2d 459. 463 (6 Cii, l95i)),’ and others, where
the client in the first instance consults a lawyer who retains
an accountant as a listening post. or consults the lawyer
with his own accountant present. But that is the inevitable
consequence of has ing to reconcile the absence of a privilege
for accountants and the effective operation of the privilege of
client and lawyer under conditions where the lawyer needs
outside help. We realize also that the line we have drawn
will not be so easy to apply as the impler positions urged
iou bs t nartics tc district in Iges *92 wi I scarcely
be able to lease the decision o such cases to computers: but
the distinction has to be made i’the unvilcee is neither to he

The application of these principles here is more difficult than
it ought be in future cases, because the extreme positions
taken both by appellant and by the Government, the latter’s
being shared by the judge, resulted in a record that does not
tell us how Hopps came to be communicating with Kovel
rather than with Kamerman. The Government says the burden
of establishing the privilege was on Kovel and, since he
did not prove all the facts essential to it even on our view,
the sentence must stand. Kovel rejoins that the Government
always has the burden of shosving a criminal defendant’s guilt
and, since the proof does not negate the possible existence of
a privilege, the sentence must fall
l1 f5j We follow the Government’s argument at least to
this extent; If we were here dealing with a trial at which
a claim of privilege like Kovel’s had been overruled and
the witness had answered, we should not reverse, since
‘the burden is on the objector to show that the relation’
giving rise to the privilege existed. Woodrum v. Price. I 04
W.Va. 332, 389, 140 SE. 346, 349 (1927). On the other
hand, appellant is right that, in a prosecution for criminal
contempt, the ultimate burden of persuasion on the issue
of privilege remains the Government’s. see Michaelson
United States, 266 L’S. 42, 66, 45 S.Ct. 18. 69 LIEd. 162
(1924); United States v. Ficischman, 339 U S. 349 70 S.Ct.
739.94 LEd. 906(1950): United States v. Patterson. 219 F.2d
659 (2 (‘ir. 19551: e.g., if Kamerman had testified he had told
.

Hopps preliminarily to discuss with Kovel the transactions
Kovel declined to disclose, and the Government challenged
this testimony, it would have had the burden of convincing
the judge on the facts. The burden that the Government’s
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proof did shift to Kovel was that of going forward with
es idence supporting the claim of privilege, United States
v. Fleischman, supra. Kovel did not discharge that burden,

on our view of the law; he cLaims he was relieved of any
need of doing so since the course of the proceedings had
made it apparent that no evidence he could have submitted
would have influenced the district judge and the law does not
require the ritual performance of a useless act, citing United

States Zsiilman. ij8 F.2d ‘fl2 t2 Cia 1940k However, the
needs of the appellate court aio must be considered: in order
to preserve Kovel’s position on appeal counsel should hay-’
proffered the 1e..essary cv de icc and, it the judge would no
reaise t hdtiaveaadear
ive
8
prscribd in cisil cascs by 1’ R ( s,l 3C
t
a)
Without t3is we are left n fe dark wheth r a remand will
serve any purpose: although the Lwilirnan opinion dispensed
9)4, the recoro there afforded
with a tormal offer. i , I .29
more assurance that the evicence the judge had refused to
cor.sidcr might sustain the privileoc than we have here with
respect to evidence not mentioned before the judge, whether
or not it exists in other grand jury minutes. Howei er, the
uncertainty as to the applicable legal principle, the fixed
view of the judge, and the haste with which the proceedings
were here conducted because of the prospective running of
the statute of limitations, extenuate although they do not
altogether excuse the failure of Kovcl’s counsel to make a
proper offer of proofi and a remand for determination of
a few simple facts by the judge will not be burdensome.
With petitioner’s liberty at stake, we believe that the proper
course,28 U.S.C. 21U6.
161

A final pomt requires consideration, namely, the

Government’s contention that the question appellant declined
to answer was designed to provide the *924 very factual
basis which, on our view, was needed to determine whether
the privilege existed. On one reading it was exactly that. If the
judge had so explained the question. Kovel would have been

bound to answer it to him; a witness claiming the attorneyclient privilege may not refuse to disclose to the judge the

circumstances into which the judge must inquire in order to
rule on the claim, Peoples Bank ofBuffalu Brown,l12 F.
652 (3 Cir. 1903); Steiner v, United States, 134 0.29 931,
935 (5 Cir, 1943); Schisimmer u. United States, 232 I’,2d
855, b4 (8 Cia). cert. denied. 352 U.S. 833. 77 S.Ct. 48. 1

L,Ed.2d 52 1956. However, the
of other meanings; Kovel could
as calling for an answer relating
Hopps had told him, a 5
ubstance

question ieas susceptible
well have understood it
to the substance of what
that might have included
admissions whose disclosure would be seriously damaging
On the pmv bus day the iirccti an to answer t 4 qucstior iad
bec i hr kcd with two ot aers relating to substance and just
p mr to the ritic.al refusal thc \ sistant a made it plain
that still other questions might come. Althougi not entirely
clear, tt seems that the purpose’ of Hopps om sendtng the
figures may have been stated in a letter. If so, Km el would
doubtless have been thinknu of whatever the letter said and
we do not know what that ‘.vas, yet the idea of allowing the
judge preliminarily to examine the letter was not advanced
by anyone. Moreover, the proper practice is for the judge

to conduct his preliminary inquiry into the existence of the
privilege with the jury excused, see Steiner v United States,
511pm. 134 F,2d at 934-935; here the question was asked
with the jury present. Kovel’s understanding of the question
also may be explored on the remand— although, in view of
what we have been compelled to say on the subject, perhaps
without too much practical effect.

The judgment is vacated and the cause remanded for further
proceedings consistent with this opinion.
Parallet Citations
96 A.L.R.2d 116. 9 A.F.T.R.2d 366, 62-1 USTC P 9111

Footnotes
An attorney or counselor at law shall not disclose, or be allowed to disclose, a communication, made by his client to him, or his
I
advice given thereon, in the course of his professional employment, nor shall any clerk, stenographer or or other person employed

by such attorney or counselor

2

3

* * *

disclose, or be allowed to disclose, any such communication or advice.’

N.Y.Civil Practice Act, § 353, is a legislative recognition of this principle. We doubt the applicability of the New York statute in a
Federal grand jury proceeding; plainly, under F.R.Crirn.Proc, 26 X U.S.C., it would not be applicable in a Federal criminal trial and
we cannot believe the framers of the Criminal Rules intended state law to apply in the former case when it would not in the latter.
However, decision of the issue is unnecescary. for there is nothing to indicate the New York legislature intended to do more than
enact the principles of the common law.
To such extent as the language in Hiimmefarh t nited Sia’es. 5 F.cl 924,939(9 (‘ir. 1949), may be contra, ae must respectfully
disagree, The amicus curiae brief suggests the actual decision in Hirnmelfarb may be supported because the record there shows the
‘..
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4

vV2J

-

information had been given by the client for the precise purpose of transmission to a special agent of the Internal Revenue Service and
had in fact been so transmitted pursuant to the clients authorization: if that be so, the necessary element of confidentiality was lacking.
We do not deal in this opinion with the question under what circumstances, if any, such communications could he deemed privileged
on the basis that they were being made to the accountant as the clients agent for the purpose of subsequent communication by the
-l. See
7
accountant to the lawyer; communications by the client’s agent to the attorney are prisileged, S Wgmore, Evidence. 23 l’
Laance & Gr,’s can Mfc. Cu.

5

V
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IS] any .-ppi-endi error in trial court’s imposition of tines was
harmless.

Affirmed.

West Ileadnotes (1 4

(1]

2008.

Synopsis
Background: Defendants. chief executive officer (CEO’ and
chief tinanLial officer (‘EO of corporation, were cons ited
ic the SuprureCourt. New York eounty. \ichaei i Din
j
of first defree grand larceny first degree falsifying business
records fourth degree conspiracy, and securities fraud under
Martin Act The Supreme Court, Appellate Disision 47
A.D.3d 111, 546 N,Y,S.2d 44, Sullivan, J., affirmed, Leave
to appeal was granted.

In grand larceny prosecution ot corporation
executives, testimony a to credentials of partner
of lass firm that conduckd internal nvcsticatien
for corporation s’.as not unduly prejudicial
to defendants. on theory that description f
firm’s past work with forensic accountants nd
law enforcement authorities created “patina
of officialdom”; background provided helpful
context for jury, and could allow jury to evaluate
defendants’ argument that firm’s representation
of corporation in other litigation provided motive
to favor People. McKinnes Penal Las
155.42.

Holdings: The Court of Appeals, Ciparick, J., held that:

1] background testimony as to law firm hired to conduct
internal investigation for corporation was not unduly
prejudicial;

Cacs that cite this hcadnote
(2]

[2] testimony by law finn’s partner recounting interviews with
corporation’s directors and others was not unduly prejudicial;
3 prosecutor’s closing-statement reference to board of
directors’ knowledge did not improperly convey opinion as to
guilt:
[4] defendants met minimum burden for subpoena duces
tecum seeking interview notes from internal investigation:

5J interview notes sought by defendants were conditionally
privileged trial preparation materials, not absolutely
privileged attorney work product;
[6] trial court did not abuse its discretion by holding that
interview notes were privileged as trial preparation materials;
7] no waiver of trial-preparation privilege had occurred; and

Criminal Law
Evidence calculatcu ‘o create rcidicc
acainsi or ss mn.Itin for aeued

Criminal Law
Evidence as to intent, beliel, or leelings of
accused or other person
In grand larceny prosecution of corporation’s
executives, arising from defendants’ allegedly
obtaining
unapproved
“bonuses”
from
corporation, testimony by partner of law
firm that conducted internal investigation for
corporation. offered to undercut defendants’
claims that they had taken bonuses in good
faith, was not unduly prejudicial to defendants.
on theory that it improperly conveyed to
jury an opinion regarding guilt; partner’s
testimony, including recounting his relating to
company’s CEO facts that carried “inherent”
recommendation to terminate one defendant,
was limited to first-hand factual account,
MeKinney’s Penal Law § 155.42.
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and memoranda, and argued via reference
to undisputed facts that one defendant had
continued in position of authorirt after
directors had learned of questionable activities.
\lcKinney’s Penal Law § 155.42.

2 Cases that cite this headnote

[31

Criminal L.a
I arceny. embezzlemem. and receiving
stolen property

Cases that cite tins headnote

Criminal I aw
1xpression ot opinion s to guilt of accused
in grand larceny prosecution of corporation’s
executives, arising from defendants’ allegedly
from
unappros ed
‘bonuses’
obtaining
corporation. prosecutor’s closing-statement
assertion that company’s board of directors had
unly ,ec me aware of defendants’ actIvities
aftu corpletion of iterr al ins estigatior’, v ich
v as in response to defmdants ontention that
defendants sscre scapegoats, did not improperly
eonsey prosecutor’s personal beliet or opinion
regarding guilt: rather, statement derived from
facts taken from testimony concerning course
of internal investigation, and inferences drawn
therefrom. ylcKinnev’s Penal Law 155.42.
I

(‘0505

[6]

Witnesses
Suhnoena duces tum
in grand larceny prosecution of corporations
executives, factual portions of notes from
director interviews held dunng lass firm’s
internal ins estigation c sducted in preparation
vhach
for civil ‘tigation against orporatlo
defendants sough ia subpoera duces tecum,
w rte conditionall privileged trial prepa ation
materials not absolutely privileed work
product, defendants limited their request to
facts reported to law finn in interviews,
and agreed to redaction of any opinion
svork product or mental impressions opinions!
theories. \lcKinncv’s Penal Lass § 155.42;
McKinney’s CP[.R 3101(c). (d)(2).
,

that cite this headnote

4 Cases that cite this headnote

141

Witnesses
Subpoena duces teeum
—

To justif’ enforcement of third-party subpoena
duces tecum. defendant must proffer good-faith
factual predicate sufficient for court to draw
inference that specifically identified materials
are reasonably likely to contain information that
has potential to be both relevant and exculpatory.

[71

Trial court did not abuse its discretion, in
grand larceny prosecution of corporation’s
executives, by determining that notes from
director interviews held during law finn’s
internal investigation, which defendants sought
via subpoena duces tecum, were within privilege
for trial preparation materials; defendants made
no effort to show any undue hardship that
would have prevented them from securing their
own interviews with directors, and proffered no
explanation for their failure to seek interviews at
earlier stage .Me Kinney’s Penal Lass § 155.42:
McKinney’s CPLR 310l(d02).

3 Cases that cite this headnote

[5]

Witnessts
Subpoena diices tecum
In grand larceny prosecution of corporation’s
executis es. arising from defendants’ allegedly
from
unapproved
“bonuses”
obtaining
corporation, defendants met minimum burden
for subpoena duces tecum which sought factual
portions of notes from director interviews
held by law firm that conducted internal
investigation for corporation; defendants, who
sought to show that bonuses had in fact been
approved, identified specific inters iew notes

Witnesses
Subpoena duces tecuni

2 Cases that cite this headnote

181

Criminal Law
Vvork product

347
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interviews conducted by law firm in its
internal investigation for corporation, and People
asserted privilege applicable to trial preparation
materials, waiver of privilege could not be based
on conjecture that law firm’s attorneys had shared
substance of directors statements with People.
155,42, McKinney’s
McKinne’,s Penal Law
CPLR 3l(hdn2).

Qualified privilege governing trial preparation
materials is waived upon disclosure to third
party where there is likelihood that material
svill be revealed to adversary, tinder conditions
that are inconsistent with desire to maintain
confidentiality. \lcKmneys CPLR 3101(d)(2).
( ases hat

]9j

ic ih;s headnote

Cases that cite this heiainote

,itnesses
Subpocra c stau
respa iso to grand larceny defendant
that hrd-part sabject a suhpoena
duces tecurn had waivea gualified pnvlege
governing trial preparation materials sought
b’ defendants third party bore burden of
establishing that n such wa er had occurred
42 McKinr
r si Lass
\lcK’i’n y a
(‘III R 1Oi(d4h
In

I’

In grand larceny prosecution of corporations
executives, in which defendants sought via
subpoena duces tecurn notes of director
interviews conducted by law firm in its
internal investigation for corporation, and People

1 Cases that cite this hcadnotc

[131

lpprcncli violations are subject to harmless-error
review.

Cases that cite this headnote

constitute waiver of that privilege; materials

Cases that cite this headnote

]l1]

Witnesses

Subpoena duces lecum
In grand larceny prosecution of corporations
executives, in which defendants sought via
subpoena duces tecum notes of director

Criminal Law
Right to jury cletenmiletion

People, in response to grand jury subpoena.
of historical privileged materials that had been
prepared by in-house and outside counsel in
preparation for related civil litigation did not
disclosed to grand jury did not and could not
refer to interview notes that had yet to be created.
155.42; \lcKinnevs
\lcKinne’s Penal Lass
l(2).
CPLR3IO1(d

duces d. tin

subpoena duces tecum notes of director
inerviesvs corductcd by law firm in ‘ts
internal ins cstigauon for o poration and People
asserted pris ilege applicable to trial preparation
materials, corporate employees trial testimony
concerning communications with law firm’s
attorney did not constitute waiver of that
privilege, since testimony did not mention
directors’ interview statements; testimony did not
demonstrate use of director interviews as both
“sword” and “shield.” N1cKinne’s Penal l.asv
155.42; MeKinney’s CPLR 31 (II (dp2).

Witnesses
Subpoena duces tecum

asserted privilege applicable to trial preparation
materials, corporation’s previous furnishing to

i

ifl grand larceny prosecution at corporations
executives, in shach defendants sought sia

2 ( ‘ases diet che thi’. headnote

101

‘Vitnesscs
SuhpoLr

114]

Criminal La
Right to jury determination
error committed by trial court
when it imposed gain-based fines in grand
larceny prosecution, based on facts brought
out at trial or conceded in sentencing letters
and svithout holding hearing, svas harmless;
defendants’ trial testimony, with respect to
each count upon which trial court imposed
fines established gains that corresponded to or
exceeded fine amounts. U.S CA. Const.Amcnd
Any

.lppi’cndi
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6; McKinney’s Penal Lass
155,42.

§

80.00(l)(b), (3),

Cases that cite this headnotc

Attorneys and Law l’irms

***850 Martin & Obermaier, LL( New York City (Johi
Martir of counsel). Bryan Cave L LP (James R DeVita,
A is i
i npricll and K itl r i F Gcbc ‘t of counsel) and
Stephc I Kaufman P C (St’ cn I Kau in and Andrew
&autr ar f counsel) tor L Dcnni K slow ki app 11ant
,

S il ra’i
iedman & Shhtrian °.C, Ne Y k City
(‘s tI ar
1, Ma i and Mi ac
udheib of c unsel)
for Mark H Swarts, anpellar
Robert I Morg.nthau Distr ct ttorney, New York City
(‘rnya1r. R.ttcss and Gin
5 Mimo a of ccunsel). for
respondent.

Cohen & Gressler LLP, New York City (Mark S. ( ohen and
Marc I’. Isserles of ***851 counsel), for New York Council
of Defense Lawyers, amicus curiae.
Skadden, Arps, Slate, Meagher & Flom, LLP, New York
City (Preeta D. Bansal of counsel), Susan Hackett, General
Counsel, Association of Corporate Counsel, Washington,
DC, Skadden, Arps, Slate, Meagher & Flom, LLP (Clifford
M. Sloan, Amy R Sabrin and Darren M Welch, of the
District of Columbia bar, admitted pro hac vice, of counsel),
and Stephen Gillers, New York City, for Association of
Corporate Counsel, amicus curiae,
*229

**894 OPINION OF THE COURT

CIPARICK, J.
In this appeal relating to the convictions of tsvo former
executives *230 for crimes associated with corporate
wrongdoing, sse are asked to determine whether the
admission of an attorney’s testimony concerning certain
facts related to a corporate internal investigation improperly
conveyed to the jury an opinion regarding defendants’
guilt. We conclude that this testimony —and the prosecutor’s
summation comments thereon did not convey such an
opinion. Second, we hold that Supreme Court did not abuse
its discretion in quashing defendants’ subpoena duces tecum,
ss hich sought the factual portions of certain interview notes

and a memorandum prepared during the course of the internal
investigation. Although defendants satisfied the minimal
threshold showing necessary for enforcement, the materials
defendants requested are shielded from production by the
qualified privilege covering trial preparation materials (see
CPLR 310l[d][2] ). Finally, we do not reach the question
whether the fines imposed under Penal L’iw § 80,00 violated
pprcndi s. rsr Jersci, 530 U.S. 466, 120 S,Ct. 2338 147
Lid 2d 43 [2000] because we conclude that f.,rror exists
it was harmless

I
Jefendants are the former c id cxc u i c officer I
Dennis Kozioss ski) and hef financial officer Mark H.
Swartz) of fyco oterriat oi al ltd ,d publicly held diversified
manufacturing company fter a nearly six mc nth trial, a
jury convicted defendants H 12 counts of first degree grand
larceny (Penal I ass § I M 42), eight counts of first degree
falsifying business records (Penal Law § I “5 10), one count
of fourth degree conspiracy (Penal I aw § 105.10 [1]) and one
Martin Act count of securities fraud (General Business Law

The principal charges concerned defendants’
§ 352 c [5]
theft of four multimillion-dollar”bonuses” between 1999 and
2001.
,

Defendants’ convictions arose primarily out of their abuse of
two Tyco loan programs: the Key Employee Loan Program
(KELP) and the relocation loan program. KELP allowed
defendants and other executives to borrow funds to pay taxes
due upon the vesting of restricted stock. ‘I’he relocation loan
program covered certain moving expenses incurred when
the company transferred an employee to a new geographic
area. Defendants did not, however, utilize these programs for
permissible purposes. Instead, they incurred debts under them
that were used to finance opulent lifestyles.
*231 For example, in 2001, Swartz assisted Kozlowski in
charging $12.75 million in purported KELP loans to cover
the cost of nine paintings, including a Monet and a Renoir,
These paintings were hung in a $30 million Fifth Avenue
apartment that Kozlowski shared with his wife. 2 Kozlowski
‘5*895 ‘5’5’5852 also purchased a $7.2 million Park Avenue
residence, which he later relinquished as part of a divorce
settlement, by charging it to his Tyco relocation account as
a no-interest loan. Additionally, Kozlowski utilized KELP
loans to finance millions of dollars in jewelry purchases and
an $8.3 million stake in a New Jersey sports partnership.
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Swartz similarly had millions of dollars in company loans
transferred to his personal accounts to cover the costs of
personal expenditures and investments. By August 1999,
Kozlowski and Swartz owed Tyco S52.7 million and S17.4
million, respectively. To satis’ these obhgations. defendants
turned to Tyco’s “Incentive Compensation Plan.”

The remaining bonus counts concerned payments made in
November 2000 and August 2001. In the first, defendants
ordered cash payments for themselves, totaling $17.2 million
tKozlowski) and $8.65 million (Swartz). In connection with
the November 2000 bonus, defendants also received 58.2
million (Kozlowski) and 54.1 million (Swartz) worth ofstock.
The August 2001 bonus took the form of a vesting **896

Under the Plan, defendants ‘acre entitled to a base salary
regardless of the companys performance. but had the
potential to earn “performance awards,” or bonuses, by
exceeding certain performance goals or hurdles” These
awards took the form of cash payments and the vestinu of
rest cted sto k, In general Swartz s potent aL a’aards w..rc
half those of Kozlo’sskis.

***853 of restricted stock. .fter the bonus transaction
was processed, defendants sold that stock for $8.2 million
Kozlowski) and 54.1 million (Swartz).

Performance goals ‘acre established bs Tycos four-member
Campensatto’i Cammittec under authority Jeiegatcd to
it by the corporation s board of directors fhc Incent s e
Compensation Plan specifically pros ided that prior to any
payments the Committee would certify that the performance
goals had been satisfied. Such certification generally took
place at the close of Tycos fiscal year, which ended
on September 30, when audited financial results were
The Committee would review information
available.
packages prepared by employees working under the direction
of defendants. In addition, Swartz would appear before the
Committee to explain whether that year’s performance goals
had been satisfied, Following its review, the Committee
acting as a whole would determine whether any bonuses
were due defendants and record its awards in the official
minutes.
These procedures were not employed with respect to the
four so-called “mega-larceny” bonus counts, tinder which
the jury *232 convicted Koziowski and Swartz of stealing
S77 million and 544.5 million, respectively. Two of these
bonuses-those paid in August 1999 and August 2000 took
the form of reductions of debts that defendants osved Tyco.
During the relevant time periods, defendants loan balances
were considerable. Even after they ordered bonus payments
of $25 million (Kozlowski’l and S 12.5 million (Swartz) in
August 1999. Kozlowski still owed S27.7 million and Swartz
owed 54.9 million. Those amounts did not decrease overtime.
Indeed, in August 2000, when defendants facilitated a second
round of “loan-forgiveness” bonuses, including a “tax grossup,” that were valued at S32.97 million for Kozlowski and
$16.6 million for Ssvartz, their respective loan obligations
stood at $25 million and $8.3 million

Common to all four of these bonuses was the absence
of documentatior in the ir form tint packe s provi led to
tae Compensation Committee or that Committees ninutes
authorizing the bonuses that defendant’ receis ed. 1n addition.
every nwmber of the Compensation Committee who uas
available to testif at trial denied approving these purported
b muses.
Defendants asserted. howeer, that the bonuses had been
oropcrl authorized. As to the first three bonuses, their claim
rested primarily upon Kozlowski’s communications with the
late Philip Hampton, the former chair of the Compensation
Committee. Kozlowski testified that he had explained the
justification and mechanics of these bonuses to Hampton.
According to Kozlowski, Hampton’s response was that he
was “tine with” the bonuses and that he would “handle” the
authorization of the payments by “dealing svith the issues”
raised by the Compensation Committee and by requesting
additional materials from Kozlowski and his subordinates,
if necessary. *233 Defendants proffered no documentation
from Hampton or Kozlowski reflecting these assurances.
Swartz did assert that he made certain presentations to the
Compensation Committee and the board, but also offered no
evidence to support that claim.
Hampton died prior to defendants’ receipt of the August 2001
bonus. Kozlowski claims that this bonus was approved by
Stephen Foss, then-chair of the Compensation Committee,
After Kozlowski told him that the bonus had been approved,
Swartz ordered that it be processed. Under the heading
“FY 2001 Projected Incentive Plan Projected Payments,” the
Compensation Committee’s October 2001 minutes contain
a resolution stating that the restricted stock bonus “vested
on June 20, 2001,” But defendants had already sold
this stock to a Tyco subsidiary in August 2001. long
before the Compensation Committee passed this retroactive
vesting resolution. There is no documentation or third-party
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testimony demonstrating that the Committee was aware at the
time of passage that such sales had occurred.
In April 2002, Tyco retained the law firm of Boies, Schiller
& Flexner LLP (Boies Schiller) to conduct an internal
investigation into Kozlowski’s payment of a $20 million
investment banking fee to a member of the company’s
board. Frank Walsh.” The May 17 2002 retention letter
memorializing this engagement states that it encompassed
“any litigation arising from or relating to” a review and
an’ lvsis of transactions between the o Tipany and “certain of
it directors and of icers,’ Suel’ litigath i, i u.ludine a federal
‘‘uti-dist”it litigati in a federal c.a,r’ in Ne Flamp.h’ e,
“

.,.u

in act entuaItr commenc

*854

**897

least a dozen Boics Schiicr attorneys
assisted in th investigation which vas headed by th firm’s
f unding partner, Dcv d Boies Although initially confined
to the circumstances surrounding the Walsh payment. the
Boies Schiller iinestigation expanded in June 2002, hen
Kozlowski resigned as CEO after being indicted for his failure
to pay sales taxes owed on *234 artwork that he purchased.
On June 3, 2002, the Boies Schiller attorneys began looking
into whether Tyco’s directors and officers had engaged in
improper transactions with company funds. In connection
sith this assignment. they interviewed Tycos employees and
directors, These interviews occurred following Kozlowski’s
t

departure from Tyco.
On July 1”. 2002, Boies interviewed Swartz regarding the
August 1999 bonus, Boies met with Swartz alone and he
did not take notes or otherwise memorialize the interview.
That same day, Boies met with director, and then-interim
CEO, John Fort to report the results of his interview with
Swartz; Sxvartz was present for a portion of this meeting.
Subsequently. Boies also met with Tycos new CEO. and
Fort’s replacement, Ed Breen, regarding Swartz’s continued
employment and recommended that Tyco’s board of directors
accept a severance package that would pay Swartz $50

this interview concerned the “Walsh payments.” On August
12 and 13, 2002, Boies Schiller attorneys interviewed all
the surviving members of the Compensation Committee—directors Stephen Foss, Peter Slusser and James Pasman.
The federal privilege logs summarize these interviews
as concerning the KELP and relocation loan programs,
6
“Compensation Events” and “Use of Company Assets.”
On Aunust 1. an agreement was reached whereby Swartz
uould resign from Tycos board of directors immediately, but
ontinue as CFO until a cLessor was fbund. [‘he ugust
agreement also limited Swartz severance a the event
a-at he ‘s ten mated
FO pr’ r ec a-a g e ‘etec
at a felony, to S50 million. This reduced Tvco’s severance
obligation, as set ibrth in an earlier retention agreement, by
$100 million Around the time that the ‘\ugust I agreement
was entered, Tyco pubneiy announced that Suartt would
leave the company when a new CFO was hired
*235 On August 14. Tyco’s board voted to approe the
.\ugust 1 agreement. After that date, however. Swart7
continued to serve as Tyco’s CFO until he vas terminated
on September 11, 2002, one day before he was indicted. In
that capacity, he participated in investor conference calls as
one of Tyco’s spokespersons and signed Tyco’s 10 -Q as its
representative under the federal Sarbanes Oxlcy Act.
Fhe subpoena duces teeum in question, joined in by
Kozlowski, was served by Swartz’s counsel on October
13. 2004—approximately six months after the initial
mistrial in this case— in preparation for **89 ***55
defendants’ second trial. It sought from Boies Schiller “[ajIl
memoranda and notes of [the tirm’s] personnel (or forensic
accountants working on their behalf) relating to interviews
of employees, directors or auditors of Tyco.” The relevant
interviews covered a range of 19 topics, including executive
compensation. the $20 million payment to Frank Walsh and
the payment or recording in Tyco’s books and records of the
bonuses

million.
As part of their investigation, Boies Schiller attorneys
also interviewed Tyco’s directors. As evidenced by Boies
Schiller’s retention letter, the purpose of these interviews was
to assist the company in preparing for potential litigation,
particularly shareholder derivative suits. Thus, on June 6,
2002, a Boies Schiller attorney interviewed director Fort. As
summarized in privilege logs that Tyeo filed in connection
with the federal multi-district litigation in New Hampshire,

On behalf of Tyco. Boies Schiller moved to quash the
subpoena, arguing that it was overbroad and impermissibly
sought disclosure of materials shielded by the attorneyclient and work product privileges. In response, defendants’
counsel submitted an affirmation, which attached as an
exhibit the federal privilege logs. Defendants placed a check
mark next to 72 privilege log entries, which, they said.
identified the documents responsive to their subpoena.
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Defendants acknowledged that there was “little dispute”
that the requested materials were either attorney-client or
work product privileged, but claimed that Tyco waived both
privileges. According to defendants, waiver had occurred
through: (1) Tyco’s production to the District Attorney of a
large volume of privileged documents, predating the Boies
Schiller investigation, (2) testimony by Tyco’s in-house
and corporate counsel and employees regarding prh ileged
conversations prior to the investigation, (3) the introduction
in evidence of privileged communications and work product
prpared by Fyco’s corporatc *236 and litigation attorneys
before the investigation (4) Boies s direct testimony at
th first trial, and (‘S lyco s h’s ng ‘cooperat ed] hilly’
ssith the District ‘vttorney s ir v stigation by responding
to d cum n r quests and questIons from that off cc nd
preparing mplo ees or inters iews with assistant district
attorr vs

ro justif. thcir demand for the director-witness interview
notes, defendants argued that such documents ‘go directly
to the issues underlying this indictment” and ‘likely reflect
a better recollection by those witnesses of details and facts
th[a]n the witnesses had at trial, or will have upon a retrial
almost three years after the interviews,” In sum, defendants
argued that they were entitled to these privileged documents
because they are “relevant and material” and because they
“more than adequately identified those specific memoranda
and notes th[at] [are] responsive to the subpoena.”

cooperate with the District Attorney’s Office without
“presenting Boies Schiller’s analysis and strategy from its
investigation.’ To bolster this point, Tyco cited the statement
an assistant district attorney during the related criminal
trial of Tyco’s former general counsel, Mark Belnick: “I
cannot agree with the representation that the Boies firm
have been reporting the results of their interviews to the
District Attorney’s Office,” At oral argument, lyco’s counsel
stated that, with respect to ‘Boies Schiller’s communications
*237 with the District Attorney’s Office
there w[asln t
disclosure of Boies Schillcr work product’ and that “Tyco
did not disclose the results of its investigation to the District
Attorneys Office.’
...

,

On January 14 2005 Suprc e Court quashed he subpoena
The court ruled that no waiver of the work product prrs ilcgc
had “ccurred because ‘them s ‘so shong that Tyco has
disclosed work product rcated by Boies Schiller to thc
District Attorney In addition, the court concluded that
defendants were not entitled to the director-witness materials
under C P1 R 3 101 (d)(2) because, although they pointed to
the importance in this case of the witnesses’ knowledge and
the passage of time since the interviews were undertaken,
defendants had not explained why they could not have sought
to conduct their own interviews ofthese witnesses at an earlier
time.
‘

In response, Tyco argued that defendants had not shown
a substantial need for the Boies Schiller work product and
an inability to duplicate the same because “Swartz and his
lawyers have access to the same witnesses Tyco does He
can interview them, he has already cross-examined them, and
he can investigate them as well as Boies Schiller did,” In
addition, Tyco contended that disclosure of attorney-client
and work product privileged documents produced “in the
ordinary course of Tyco’s business” or for “litigations no
longer at issue,” which the company referred to as “historical
privileged communications,” could not effect a subject matter
waiver over privileged materials prepared in the course of a
subsequent internal investigation.

At trial, defendants did not move to reopen the subpoena
question following the director-witnesses’ testimony. In the
course of Boies’s direct, however, they objected that they
had not seen a privileged memorandum that described how
Boies Schiller had discovered the illicit August 1999 bonus.
The prosecutor responded by reiterating Tyco’s claim that no
matenals prepared by Boies Schiller during the investigation
had been shared with the People, stating: “I want to emphasize
that neither the defense nor the prosecution has access to
materials that have been held to be privileged.” Defense
counsel further explained, however, that “[i]t seems like that
memorandum is the sole source of information that [Boies
is] relying on for his testimony, and I think it would be
inappropriate for us not to have access to [it].” The court
agreed and ordered production of the memorandum.

***856 **899 Finally, Tyco asserted that defendants’
‘suppos[ition]” that it had “presented to the District Attorney
the substance of everything contained in its attorney’s
memoranda and notes [was]
incorrect” (emphasis added).
‘The company argued that it could respond to subpoenas
and document requests, answer questions and otherwise

Defendants were convicted and Supreme Court imposed
concurrent prison terms of 8 # to 25 years on each of
the four bonus counts. In addition, the court ordered joint
restitution of $134,351,397 and that fines of $35 million
and $70 million be imposed on Swartz and Kozlowski,
respectively. With one exception where the amount was $3

...

..
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million less—each of these fines corresponded to the amounts
set forth in the indictment and amounts that defendants
affirmatively testified to having taken. Responding to
defendants constitutional argument against imposition of the
fines, Supreme Court held that “Apprendi applies to the terms
of prison sentences as opposed to fines.”
The -\ppellate Division affirmed in all respects (see 47
\ D 3d ill. $4 \ 1.5 22 44 2{m0 The court concluded
that Boies’s testimony and the *238 prosecutors summation
cots ments the em did ot convey Bo es’s pcrsorai opirion
as o defendants gut It of the crimes charged’ that detendants
cause the doLumcnts
suhpo na ss as properly q tashed
soUgIt were not materaI and exculpatory” 900 **s57
tas
‘a. .t 20. 40 s\ S 2d 41i and that there was no
vloat1on became defendants had “not dispute :21 the amount
of bcv gains Iron’ the ts to questIon (/4
.

‘

A Judge of this Court granted defendants leave to appeal (10
y.y ,j o” s4’S.Y 522 320. $ xh 22 2n4 70(*J
t) \,Y 3d ‘2, $54 \Y.S 22 33, ‘a< \.F.2d I 20X 20081
and we now affirm.

Ii.

Defendants first argue that they are entitled to a new trial
because of the prejudicial effect of Boies’s testimony and the
Peoples summation comments on that testimony. Because
the testimony and summation complained of merely set forth
facts enabling the jury to draw an inference of defendants’
guilt, we disagree.
As an initial matter, the trial court did not abuse
II J
its discretion in permitting the People to elicit Bomes’s
background, a general overview of internal investigations
and the scope of the Tyco investigation Defendants assert
that testimony regarding Boiess credentials including his
having lectured on the topic of internal investigations and
his statement that law firms conducting internal investigations
often work both with forensic accountants specially trained
to ferret out “wrongdoing” and with law enforcement
authorities. impermissibly cast a “patina of officialdom” over
Boies Schillers work on behalf of Tyco. This background
testimony was not unduly prejudicial. Indeed, such testimony
is generally admissible, especially where, as here, it provides
helpful context for the jury about complex subject matter,
such as an internal investigation In addition, such evidence
was also admissible to allow the jury to evaluate defendants’

contention that Boies’s representation of Tyco in ancillary
civil litigation gave him a motive to slant his testimony in
favor of the People (see 2-401 Weinstein’s Federal Evidence
§ 40104[4][aj ). We turn then to the substance of Boicss
direct testimony at the second trial.
[2] The purpose ofBoiess testimony was twofold. First, the
People sought to use Boiess account of his conversation with
Swartz to undercut defendants’ claim that they had taken the
15).
August 1999 bonuses in good faith (see Penal Law 1
Second, in tesponse to Swarrz s eln.1ting testimony tending
o show that the board contirued to employ him as GO

‘tfl it *239 was ass are of the August 1999 bonuses, Boies’s
testunony as to his consersatiom ‘a th Tco’s board and ,eninr
management were used to establish how the company reacted
once it became aware of evidence suggesting that Swarrz may
have s lolated mpanv ompensation procedures.
Boies’s testimony en these subjects was limited to a firsthand
factual account. Thus. Boics told the jur-e that, on July 1”

2002, he explained to Swartz that his firms investigation
had uncovered “no documentation,” either from Tyco’s board
or the Compensation Committee, authorizing the August
1999 multimillion-doliar bonuses, Boies then explained that
Swartz’s response to this factual assertion was that a “journal
entry” authorizing those payments was “a mistake.” As Boies
further testified, never in the course of the July 17 interview
did Swartz refer to the KELP loan reduction authorized
by this journal entry as “a bonus.” Rather, said Boies.
Swartz stated that he instructed Tyco’s director of financial
operations, Mark Foley, to process the loan reductions
because Kozlowski had told him to do it. in addition **901
***858 Boies testified that Swartz agreed that he would
make good on his mistake by repaying the money with
interest.
Similarly, Boies’s testimony concerning his interactions with
Tyco’s senior management arid its board did not stray from
its factual focus. Thus, Boies explained that during the July
17 interview he told Swartz that in response to questioning
from Boies Schiller attorneys, Foley stated that Swartz
directed him to process the August 1999 bonuses. Boies then
recounted for the jury another July 17 meeting with director
Fort during which Swartz confirmed his undertaking to repay
the August 1999 bonus with interest; Boies then told the jury
that Swartz did eventually discharge that obligation. Further.
Boies explained that he provided new CEO Breen with certain
“facts” and “information” concerning Swartz, which carried
an “inherent” recommendation regarding Swartz’s continued
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employment. Indeed, said Boies. Breen decided to terminate
Swartz “as soon as a replacement could be identified” and to
reduce his role as CEO in the interim. Boies then discussed
the mechanics of the August 1 agreement that facilitated thc
removal of Swartz *240 as a director and limited his CFO
related severance to $50 million. He told the jury that he had
advised the board to accept the agreement at the August 14
hoard meeting and that the board had, in fact, voted in favor
of approval.
It is fundamental that facts, such as those Bows pros ided
regarding his finns investigation of the 1999 bonus. his
conversations with Swartz and Fort. hi recommendation to
Brcen and his advice to the board “are the appropriate subject
0’ ‘2. 14(1
C c s 236 N
f e idence” sae Pc üj c
N I ‘3 1923j
t bottom, defendants complaint is hat
Bows wa’ permttted ‘o rohut their tostlmony and theory at the
case ‘a ith certain facts that may have led the jury to convict.
This, however, is not prohibited The line is crossed not when
a witness relates facts that may he prejudicial, but when
he or she conveys either directly or indirectly a personal
opinion regarding the defendant’s criminal guilt (see //. at
2u9. 221 222. 140 N.E. 563: People i’ Ciaccia, 3 N.Y.2d
431. 439, 418 N.Y.S.2d 3’l. 391 N.E2d 134” [l99]).
‘.

-

Contrary to defendants’ assertion, this case is markedly
different from (‘iucc’/o There, a police detective was called
to corroborate a victims account of a hijacking by answering
a hypothetical question that assumed the facts set forth in the
victim’s testimony. We held that the detective’s testimony that
the victim’s account “was not unusual” constituted improper
opinion evidence because it usurped the function of the jury
to test the credibility of the victim—witness (see Uiticio.
47 N.Y.2d at 439. 418 ,Y .S.2d 371. 391 N.E.2d 1347).
What was impermissible about the testimony was that its
sole purpose was to bolster the testimony of another witness
by explaining that his version of the events was more
“believable” (61). It was thus the equivalent of an opinion that
the defendant was guilty, which is impermissible.
Here, in contrast. Boies testified to facts. This testimony was

in no sense hypothetical. Indeed, defendants were provided
with Boies Schiller’s work product memorandum that led to
the discovery of the 1999 bonuses. Boiess testimony, when
considered as a whole, relayed to the jury his preliminary
findings during the **902 ***859 investigation and the
reaction of Tyco’s directors and senior management when
they were confronted with those findings. For example,
Boies’s discovery that “[t]here was no documentation” of the

bonuses does not constitute a legal conclusion of guilt—the
jury still had to determine defendants’ intent at the time of
the taking. Similarly, testimony that Breen resolved on the
basis ofBoics’s “inherent” recommendation to remove Swartz
immediately or that the board took Boies’s *241 advice and
agreed to pay Swartz $50 million in severance to facilitate
such removal are not conclusions but facts, which at most
support an inference of criminal guilt. Kozlowski and Swartz
vigorously argued that they were entitled to the bonuses and
never contested receiving them. And Swarm maintained that
the board stood behind him even after it learned of his alleged
Improprieties. The People were entitled to present evidence
casting doubt on those theories In sum, Boies recounted facts.
which the jurors, in light of heir experienc could use to
est the ricrits of thc chargcs cs ted agains defendants (see
(cccisv )6 N \. at 222 (tON,! 63’ C ci 47 N,N 3d
f1)34fl.
39
stfl9 4 $NYS 43

131 We likewise reject defendants’ assertions that the
prosecutors summation of Boiess testimony sxas prejudicial.
Defendants place particular emphasis on the prosecutors
statement—made in response to defendants’ assertion that
Tyco’s directors had branded them as scapegoats to avoid their
own civil and criminal liability—that the board only became
aware of defendants’ illicit activities “after the forensic
auditors had come in and combed through all the tens of
millions of pages that are the books and records of Tyco [a]nd
after the Boies lawyers ha[d] done their investigation.” But
this, as well as the prosecutor’s references to Boies’s factual
testimony, did not convey a “personal belief or opinion”
regarding the trial evidence or defendants’ guilt (see People
i’. l3ailev, 58 N.Y.2d 272. 277. 460 N,Y.S2d 912. 447
N.E.2d 1273 [1963]). Instead it quite properly “concentrated.
in argument, on proved facts and circumstances and the
inferences to be drawn therefrom” (id).

III.
[4] The second issue we address is whether Supreme Court
abused its discretion in quashing defendants’ subpoena. Our
standard for enforcing a third-party subpoena duces tecum
was set forth nearly 30 years ago in People v. Giasendanner.
48 N.Y.2d 543, 550, 423 NY.S.2d 893. 399 N.E.2d 924
[1979]. Under it, defendants must proffer a good faith
factual predicate sufficient for a court to draw an inference
that specifically identified materials are reasonably likely to
contain information that has the potential to be both relevant
and exculpatory.
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Here, the People’s case centers on the charge that
j5J
defendants’ bonuses were not approved by the Compensation
Committee or the board of directors. Defendants maintain that
the bonuses were properly approved through the efforts of
either the late Philip Hampton or Stephen Foss Among other
things, their *242 subpoena seeks specifically identified
statements made by the director-witnesses regarding key
issues in this case, including, most notably, compensation
ents Although defendants base certainly not made a
robust showing under .d. s,aIm,ar we disagree with the
People’s contention that defendants were simpi fishing for
Iu,lr’. .48 \.Y 2.4
‘general crediblitv’ evidence ,e
‘it 54, 42 N i .S.d s93. 399 N E 2.4 024. indeed, the trial
urt implicitly eeogni7ed s rucl by confinir ts written
opinion on the subpoena application to questions concerning
*903
860 the applicability of the work 4roduct and
S on, 41
lU .Vralo,
tria preparation orivileges (cJ
S 683, 03 94 S CL fl90 41 L Ed.2d 1039 19741 [after
detcrrnning that subpoena is otherwise enforceable court
must evaluate whether documents sought are shielded by
“

Here, defendants were not engaged in “general discovery”
regarding the director-witness statements. Instead, they
identified *243 the specific director-witness interview
notes and memorandum that they sought by referring
Supreme Court to Tyco’s privilege log. Defendants pointed to
undisputed facts, arguing that after the directors were made
aware of at least some of defendants’ questionable activities
through the Boies Schiller investigation, they continued to
permit Swartz to exercise substantial authority as the CFO
of Tyco until September 11. 2002 the day before he was
indicted and voted to pay 1. im 850 million in Se’. erance Just
one day after the last of the relevant director interviews. On
the basis of these facts, defendants asserted that the “directors
witnesses ... thd riot beieve Mr Swartz had engaged in any
v, ongfui cood Let md only danged their tune ifter the
District Attorney obtained an indictment,” fe People argue
that this factual shwing was irs iffie cot

.

privilegel

).

The proper purpose of a subpoena duces tecum, of course,
is to compel the production of specific documents that are
relevant and material to facts at issue in a pending judicial
proceeding. The relevant and material facts in a criminal
trial are those bearing upon “the unreliability of either the
criminal charge or of a witness upon whose testimony it
depends” (see Gi.s ndaiiner. 4 \.Y.2d at 550. 323 N.Y.S.2d
5Q3, 399 N.F.2d 924L. Here, defendants seek to challenge
the director-witnesses’ testimony that they did not approve
the four charged bonuses, evidence that bears directly on the
question whether defendants took those bonuses under a good
faith claim of right (see Penal Lass § 155.15(11)
In meeting the burden for production, defendants need not
and indeed could not—show that director-witness statements
are “actually” relevant and exculpatory (see Gr’os. iidanne,’.
48 N.Y.2d at 550. 423 N.Y.S.2d 893. 399 N.F,2d 9244.
(jrcsenclama’r does mandate, however, that they point to
specific facts demonstrating a reasonable likelihood that such
material may be disclosed and that they are not engaged in
a fishing expedition. In applying this standard, we must give
due regard to the accused’s right to a fair trial (Rile/ne. 480
.S at 56, 107 SEt 989; V/xo,z, 418 U.S. ‘it 711, 94 S Ct.
309th

We conclude that defendants met their burden under
G.s’eidann I’; they identified specific director-witness
statements and proffered facts that permitted an inference that
those statements were reasonably likely to contain material
that could contradict the statements of key witnesses for the
People. In this case, however, there is a claim that the relevant
documents are privileged and thus not subject to production.
Additional analysis is therefore required.

**904

***861 IV.

As frequently occurs today. the director-witness
161
statements were obtained in the course of corporate internal
investigation, which inevitably implicates the attorney-client
and work product privileges (see McNeil and Brian, Internal
Corporate Investigations, at 18 19 [3d ed] [hereinafter
McNeil and Briani ). In that connection, private law firms
conducting internal investigations may consult with law
enforcement authorities to advance their corporate client’s
interest in avoiding potentially serious criminal sanctions
(see e.g. United Stares i’. Sic/u, 541 F.3d 130, 137. 142 [2d
Cir.20081 4. While collaboration between prosecutors and
attorney investigators may provide a public benefit through
the more efficient detection and punishment of corporate
wrongdoing, it may come at the expense of the proper
safeguarding of the rights of individual corporate employees
(see Stein, 541 F.3d at 156 157). Courts must be sensitive
to these competing considerations and endeavor to strike
an appropriate balance between the rights and interests of
law enforcement, corporations and their employees, and the

People v. Kozlowski. 11 N.Y.3d 223 (2008)
898 N.E.2d 891, 869 N.Y.S.2d 848, 2008 N.Y. Slip Op. 07759

accused. We cannot say that the balance struck by the *244
trial court here amounts to an abuse of discretion as a matter
of law.
This case highlights a tension in CPLR 3101’s treatment of
attorney work product (which is not obtainable) and trial
preparation materials (which may be disclosed “only upon
a showing that the party seeking discovery has a substantial
need of the materials in the preparation of the case and
is unable without undue hardship to obtain the substantial
equivalent of the materials by other means” [CPLR 31( I cc
1171 1) The separation of work procuct and trial preparatian
materials was apparently an attempt to shield materaIs
protected he the attorner -client privilege from dsciosurc
Lsee 11th Am
Rep of N.Y Jud. Conf., at i2 11966j
“Whoever drafted the ‘work product provision
v as
doubtless thinking of such things as prfrate consultations
betweer ttorney and client and memoranda of them”],
Connors, Practice Commentaries McKinncys C ons 1. iws
of NY, Bock 7B, CPLR C 3101 27 at 53 54, Siegel
N.Y Prae
347 [4th ed.] ) Thus, when particuLar work
product is generated for litigation, courts have tended to
classifi it as trial preparation material, unless it contains
otherwise privileged communications (see Connors. Practice
Commentaries, NieKinney’s Cons. Laws of N.Y., Book 713,
CPLR C3l01:27, at 53 54).

reflecting the Boies Schiller attorneys’ “mental impressions.
opinions, or legal theories” (see McNeil and Brian at 47) As
we explained (see People i’. Coiso,uaio, 4i) N.Y.2d $3t. ‘+53.
387 NA’.S.2d 62, 354 N.E.2d 801 1976]). the mere fact that
a narrative witness statement is transcribed by an attorney
is not sufficient to render the statement “work product” (see
also Siegel N.Y. Prac. 8 347 [“The fact that a lawyer has
taken a statement from a witness
does not transmute the
statement Into a work product’. a lay person could have
taken it”] Weinstcin-Kom Miller,NY Civ. Prac.3 01,47
]“Where
tatements of witnesses could not reveal legal
analysis or strategy by ther disciosure, and legal traIning
might hase been used but was not required for their creation.
the courts should consider them trial preparations eoered by
(Pi P. lIIii ,‘‘i
.

.

.

...

Here, the director-witness interview notes and memorandum
were prepared to assist Tyeo’s preparation for civil litigations
that eventually commenced, In its motion to quash the
subpoena, Tyco asserted that these materials were shielded
by the attorney-client privilege, stating at oral argument
that “[t]hose are Interviews with Tyco employees
[who]
are communicating with counsel for a
legal purpose.”
Assuming that these communications were confidential, this
...

...

assertion may well be correct. 12 In this Court, however,
neither the People nor defendants urge us to hold that
the director-witness interview materials are attorney-client
privileged. Instead, defendants assert that those statements are
merely conditionally-privileged trial preparation materials
**905 ***862 while the People contend that they are
absolutely privileged work product.
*245 On this record, we conclude that defendants have
the better argument. This is because they have limited their
request to “the facts reported to Boies Schiller in th[e]
interviews.” Indeed, defendants expressly agreed to permit
Supreme Court to redact any material that would reveal
opinion work product, or that portion of the interview notes

7] .\ithough we agree with defendants that the drectar
witness statements are trial preparati m materials and not
absolutely privileged, enforcement of their subpoena was
directed to the trial court’s discretion (tee (jisunclanne,’ 48
N,Y.2d at 550 423 N,Y.S.2d 893. 399 N.F.2d 924; cf Popk
s. flodgc, 53 N Y.2d 313,319,441 N Y.S,2d 231,423 N F,2d
l0t0 [1981] ). In making its discretionary determination
that defendants did not establish an inability to “obtain the
substantial equivalent” of the facts contained in the directorwitness interview notes without “undue hardship” (see
QPLR 3l01[d][2]; Weinstein- Korn—Miller, N.Y. Civ Praci
3 101.55), Supreme Court relied upon defendants’ failure to
“explain[] why the defense could not have sought to conduct
its own interviews of these witnesses at an earlier time.” We
cannot say that this conclusion represents an abuse of the
trial court’s discretion. Defendants made no effort to show
any “undue hardship” that would have prevented them from
securing their own “substantial [ly] equivalent” interviews
with the director-witnesses (see CPLR 3101 Id] [2] ). As Tyeo
pointed out in its reply submission on its motion to quash,
defendants “have access to the same witnesses as Tyco does.”
Even on appeal, defendants have not proffered an explanation
for their failure to seek interviews with the directors at an
earlier time or stated whether they ever made an independent
attempt to secure the relevant statements, a requirement
for *246 obtaining an attorney’s trial preparation materials
(see Ilic/sman s. Taylor, 329 U.S 495, 513. 67 S.Ct. 385,
91 LEd, 451 1947] [production of attorney’s account of
witness statements is justified only in “rare” cases and is not
appropriate when potential for “direct interviews with the
witnesses themselves” is possible]; see also In cc GiwidJioy
P,’oLeehnis, 219 F.3d 175. 192 [2d Cir.2000J [remanding
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for a determination whether government had “exhausted other
means” for obtaining work product and instructing prosecutor
to “explain to the distnct court why it cannot obtain the
information it seeks through other witnesses”]: Un fttd States
i Reiec, 239 F.R.D. 9l. 602 a. 2 ND. Cal.2006]: People
Gts,di, 30 Misc.2d 6. 66, 40’ \.YS.2d 234 Sup Ct.,

jury subpoena. Tyco had initially declined to tender these
documents because it was conducting a privilege review. Two
days before the grand jury’s term was to expire, however,
Tyco honored the District Attorney’s demand that it produce
the documents to prevent unnecessary delay in the grand

Defendants do not dispute that the
jury’s deliberations.
response to the subpoena do not
in
documents produced
refer to the Boies Schiller investigation. As Supreme Court
showing
of
requisite
the
[8)
found, those documents—which svere prepared by Tyco s
[91 Since thet failed to make
“undue hardship” under CPLR 10 hd)i2), detendants would
in-house and outside counsel “were not created for the
*9o6 ***863 only base been entitled to production of the
current criminal case and ci ii proceedings, but for past
Irector witness statements ii lyco had waived the qualified
litigation, government filings and other co porate actions.”
I
t
/
v lege os n g those documents (sec
In ,ddition t car hirdlx bc ssid tfat Tscc was w e I’r4 the
Ed 24 41
\ooln. 422 6 S 22, t9. ) Sit. 2160, 4
qualified privilege cot ering these documents as both a sword
The opalified privilege governing trial preparation
and a shield since it provided them to both the People and
rnateriais “is waived upon disclosure to a third party where
defendants before trial.
there ‘s a likchbood ‘hat the nateral will be revealed tn
an adversary, under onditions that arc inconsistent with a
Defendants cite no authorit for the proposition that
desire to maintain confidential ty” (see Bloc! fed Form os
disclosure of historical prisileged documents wanes the
h’1
NY.s.2d
225.
219,
N.J.,
.\.D,24
248
[:/5/ Ed.
privilege covering trial preparation materials created in a
4st Dept.19°tsj In response to defendants’ specitic ssaiver
subsequent internal investigation. We decline to so hold. We
allegations, Tyco bore the burden of establishing that no
reach this conclusion because a trial court has discretion
such waiver had occurred (see Spc.vrurn Sos. [nil. Uorp. i’.
to limit waiver of the qualified privilege **907 ***864
809.
581
N.Y.S.2d
iin
55
377.
C!wni,ca/B,o
78 N’s .2d 371,
covering trial preparation to matters actually referenced in

Bronx

County 1985] ).

.

N.E.2d 1055 11991] 6
The determination of whether and to what extent waiver
has occurred is inherently flictual and turns on case-by-case
considerations of “fairness” (see john Doe C’o. i’. United
.Sicnn’s, 351) F,3d 299, 302 [24 Cir.2003. quoting In ic’ Giand
fsnv Pioei’edings, 219 F.3d at 83), Although review of
this discretionary determination is “highly deferential” 1.]ohn
J)otc Co. 350 EN) at 306), the U.S. Supreme Court has
indicated that a trial court properly exercises its discretion
when it orders disclosure of “the portion” of trial preparation
materials that is directly relevant to another, previouslydisclosed, portion (see P46/es, 422 U S. at 240. 05 SOt
2160). Thus, a party is essentially precluded from using its
trial preparation materials as both a sword and a shield, In
evaluating defendants’ waiver claims, we must confine our
analysis to those arguments they asserted before Supreme
Court (see People v.Vici’es, 2 N.Y.3d 310,315,778 N.Y,S.2d
‘51, 811 NE.2d 13 [2004] 1. We affirm Supreme Court’s
discretionary determination that Tyco met its burden of
establishing the absence of waiver in this case.
*247 Defendants first argue that waiver occurred
1101
when Tyco produced attorney-client and work product
privileged materials to the People in response to their grand

disclosed materials. Here, the materials produced to the
grand jury did not and could not refer to director-witness
interview notes and a memorandum produced in a subsequent
internal investigation.

14

Next, defendants argue that waiver occurred through
lyco’s cooperation with the District Attorney’s investigation.
It is beyond *248 dispute that, had Boies Schiller provided
the prosecution with the “written or recorded statements”
of the director-witnesses, or had the People taken such
notes themselves, defendants would be entitled to those
statements pursuant to the rule of People i’ Rosario, 9
Ny,2d 286.213 N.Y,S.2d .438, 173 N,F.2d 881 [1961]; C’PL
240.15. But defendants ask us to hold that the statements
should have been provided here based upon their conjecture
that Boies Schiller attorneys shared the substance of the
director-witness statements with the People. Two assistant
district attorneys and Tyco’s counsel, all of whom owed
duties of candor to the tribunal, denied that this occurred
(see Code of Professional Responsibility DR 7 102[a][5]
[22 NYCRR 1200.33(a)(5) ] ). Certainly, it is possible for
attorneys to assist prosecutors without divulging their trial
preparation materials. Absent some other proot we conclude
that Supreme Court properly held that defendants had not
[11]
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established any disclosure of Boies Schiller work product to
the People.
Defendants also urge that• testimonia’ waivers
1121
occurred at the first trial when Tyco’s lawyers and employees
testified regarding privileged communications that occurred
prior to the internal investigation. Here, again, however, there
is no shos ing that the jury in the first trial needed the directorwitness intersiew notes and memorandum to properly assess
the e\idence
But defendants say that “Tycos testimonial] waivers were
ro limited to vents tlat occurred prior tot e nsestigatior
they assert that a Tyco employee s testimony that Botus
asked er about t u. )99 bonus and instructed her to ‘really
think bout it because he was talking about fraud’ and that
another Boics hller attorney asked
for a rulocation loan
plan documert .onstituted waiver. This testimony certainly
references communications with the J3oies Schiller attorneys,
but it does not impermissibly use the relevant director-witness
statements as both a sword and shield (see Jo re (Jran/
Jury Procc’edinus, 219 F3d at 1921. Indeed, the referenced
testimony does not even mention those statements.
According to defendants, the “most damaging” testimonial
waiver occurred during the testimony of David Boies. But
they point to no impermissible use of the director-witness
statements. Boies’s direct testimony was limited to facts
concerning the interview with Foley, his July 17, 2002
conversations with Swartz and Fort, his recommendation
to Breen regarding Swartz’s continued employment and his
recommendation that *249 the board approve Swartz’s
severance package. At no point in his testimony did Boies
seek to bolster his **908 ***865 statements with the
aid of the relevant director-witness statements. Moreover,
in response to defendants’ specific request, Supreme Court
ordered disclosure of a privileged memorandum upon which
a portion of Boies’s testimony was based. At that time,
defendants did not request any disclosure of the directorwitness statements. 15 Thus, under these circumstances.
there was no waiver and no abuse of discretion (compare
.‘.ohlcs. 422 U.S. at 239 240. 95 S.Ct. 2160 [work product
privilege over portions of investigator’s report waived
where “respondent sought to adduce the testimony of the
investigator” regarding witness statements contained in the
report] ).

V.
Finally, defendants challenge the constitutionality of the fines
that were imposed upon them. They contend that these fines
contravened their right to a jury trial, as guaranteed by the
Sixth Amendment to the U.S. Constitution.
Penal Law

80 00 I) provides that

“[a] senten e to pay a tine for a felory shall be a sentence to
pay an amount, fixed by the court not exceeding the higher

five thousard dollars, or
double he amount of the defendants gain from the
commission of the crime.
When a fine is imposed on the basis of gain,” “the court
shall make a finding” as to that amount (see Penal Lau
$0.00[] [emphasis added] ). This finding maybe based upon
facts brought out at trial, a plea allocution. sentencing, or a
factfinding hearing conducted pursuant to ( PL 400.30 (see
Donnino. Practice Commentary, McKinney’s Cons. Laws of
N.Y.. Book 39. Penal Law art. 80 [“Fines”l. at 6). Here.
Supreme Court did not hold a CPL 400.30 hearing and instead
appears to have based defendants’ fines upon facts brought
out at trial or conceded in “sentencing letters” that defendants
filed with the court.
*250 In Apprendi i’. New Jersey. 530 U.S. 466, 120
[13j
S.Ct. 2348, Id? L,lfd.2d 45 [2000] and its progeny, the U.S.
Supreme Court has set forth three rules delineating when
judicial fact-finding in sentencing is impermissible under the
Sixth Amendment. First, the Court has directed that “[o]ther
than the fact of a prior conviction, any fact that increases
the penalty for a crime beyond the prescribed stati.itory
maximum must be submitted to a jury, and proved beyond
a reasonable doubt” (61 at 490. 120 S.Ct. 2348). The Court
has subsequently referred to this as a “bright-line rule” (see
Blake/i i. Washington. 542 U.S. 296. 308. 124 S.Ct. 253 1.
1 59 1... Ed.2d 403 [2004]). Second, the” ‘statutory maximum’
for .1pprendi purposes is the maximum sentence a judge may
impose solely on the basis of the facts reflected in the furl’
verdict or admitted by the defendant (Blake/i. 542 U.S. at
303. 124 S,Ct. 2531 accord UninLi States i. Booker, 543 U.S.
220. 235, 125 S.Ct. 738. 160 L.lid.2d 621 [2005] [;lpprendi
violation occurs when judges “f(i)nd facts beyond those found
by the jury”] ). Third, .1pprundi violations are subject to
“
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harmless-error review (see Washington v. ReclIenL a, 548 U. S
212, 220 221, 126 SQ. 2546, 165 L,Fd,2d 466 [2006] ). We
apply the third of these rules to the present case.
[14] Assuming without deciding that an Appicmli violation
***866 nonetheless affirm
occurred here, we **909
because error, if any, was harmless. Our precedents establish

4pprendi violation here, if any, was harmless (see Rae uenca,
548 U.S at 215, 126 S.Ct. 2546)

We have considered defendants’ remaining arguments and
conclude that they are either unpreserved or without merit.
Accordingly, the order of the Appellate Division should be
affirmed.

that “all the elements of an indicted crime which are
r t conceded by defendant or defendant a counsel must be
charged [to the jury]’ (see Pr ipi
J1sm 79 N Y 2 89
581 NY 2d 190 S9 N F 2 383 19°21 [emphasis
8
added]: see a
so T’p’.
1
1Ui/18 NY. 579, 55, 91

Chief Judge KAYF, and Judges GRAI-I-FO Pb I ,SMITH,
PCI) FT and J )NEs concur.
In each case Order affirmea.

999 10
[“i \Vlhen a fact, even of great importance. is
admitted by the defendant or his counsel in open court during
r’ie trial, that fact is established by the admissior, and no

Parallel (flanons

-

cv dence need be gi’en in relation to it ] ) Here, defendants’
rial testimony with respect to acF ot those counts upon
which the trial court imposed fines established gains that
corresponded to or exceeded the fine amounts. Thus, the

Il N.Y 3d 223, 898 N F d
N Y Slip Op. 07759
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Footnotes
This was a second trial. The initial trial ended in a misirial during jury deliberations.
1

2

Kozlowski characterized this residence, which was only used by him and his wife, as a “hotel room,” albeit one that was “larger
and more elaborate
A 1997 amendment to the Incentive Compensation Plan permitted the Committee to authorize payments prior to the close of the
tiscal year. No documentation or third-party testimony was presented that this authority was exercised with respect to any of the
alleged larcenies.
At the time that lie allegedly authorized the first bonus payment in August 1999, Hampton was suffering from cancer and receiving
radiation treatment and chemotherapy.
Without informing Tyco’s board of directors or us shareholders, defendants arranged this payment to Walsh in exchange for his
efforts in facilitating ‘lyco’s merger with the CIT Group in March 2001. Because they believed that payments of less than $15 million
did not med to be disclosed in Tyco’s proxy statement, defendants had $10 million paid to Walsh and another $10 million paid
to a charity of his choosing. Walsh pleaded guilty to a securities fraud charge for concealing the payment and was sentenced to a
tine and a conditional discharge. Defendants were convicted of first degree grand larceny for having approved and facilitated the
Walsh payment.
The relevant interviews were memorialized in handwritten notes and a draft memorandum.
Before filing their reply brief on the motion to quash the subpoena. Tyco did provide 4 of the 72 requested documents to defendants.
These were notes and memoranda describing interviews with Swartz, “redacted to exclude aitorney’s opinions or mental impressions.”
that Boies Schiller delivered to both defendants and the People.
only three of those entries—those that described the June 6, August 12, and August 13 director— witness interviews— are relevant
here.
The Appellate Division held that it was error to admit this statement against Kozlowski under the theory that it was made in furtherance
of a conspiracy. The court concluded, however, that the error was harmless because Kozlowski testified that he instructed Swartz to
make the entry after the late Philip Hampton approved the bonus (see 47 -\.D.3d at 119. 846 N.Y.S.2d 44). We agree.
The People do not urge us to adopt the Appellate Division’s framing of the (Jics’L’ndanrz’r test, which would require defendants to
show that “the documents sought were
material and exculpatory” (see 47 .\.D.3d ,it 120. 849 N.Y.S.2d 44 [emphasis added] ).
In any event, we reject this standard, as it is “impossible” to satis’ absent review of ihe relevant documents (see f’UOlSSIIOOILI
Ritchie, 480 U.S. 39, 57, 107 S.Ct. 989,94 1..Fd,2d40 1987]).
As the People point out, defendants did not raise a constitutional argument in support of their subpoena below, and we therefore
address none.
“

1

4
‘S
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8
9
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...

11
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1

3

14

5

A trial court may conduct an in camera review of subpoenaed materials to assess an opposing party’s privilege claims (see tluncr
r1SuhpoLn1 [)o
Tc’c:jn’ iv J,u D’,c, 99 2 Y.2d 434. 442. 5 N.Y.S.2d 50. 5” ‘l.E.2d 6 iS 2003]: accord .tL,Iu,’
90. 530 \ E 3d Ill S
‘ito D,ii&djrnc 34. 21’°3 ‘1 \.Y.3d 665. 6’9 n. Ii. ‘Q7 N.Y.S.2d
c’v,nrs (j’,mdJm’v S’i/’pot’i D;v ca
I Here however, no such review was necessary because defendants failed to meet the statutory criteria necessary to obtain
production of the director witness statements (ace (PLR 3 l0l]d, [2] ).
In its letter accompanying production of these documents, ryco referenced an agreement with the District Attorney whereby
“production.. would not constitute a waiver of any privilege.” In light of our conclusion that these documents were unrelated to the
directorwitness statements, we need not pass upon the effe t ‘f any—of Tyco’s “reservation” of its privilege
Defendants also premise thetr documentary waiver claims on the introduction in evidence of KEL P summaries prepared by UKW,
a forens’c accounting finn that assisted Bates Schiiler in its invest’gation, and the minutes of the board’s August 14 meeting, which
described Boies’s rccomrnendatton that Tvco fire Swarta ana .mmarited Tvco counsel’s discuson with an acc:stant district
attorney regarding Swariz’s potential ind:ctment. Having failed to present these claims tO Supreme Court, defendantc ma 001 raise
them here, But. ne note that Lke iheir other examples of purported waiver. ne:ther of these documents references or rellcs upon the
key dirertor witness intert es statements.
0
ard meetings
Durtng Bo a tvstdnuns defendants aLa pevificaliv requced handwritten oGles taken by d’re nr Slusser at o
LOndLtv o July 2 ar d I
a d \ugust 14 ‘00 In respo cc t a claim of t lege Supreme (a r eviewed II’ a r aterials in
Lamera ard cc ncd

rde

1e

pioduct a
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determination that liberal discovery encourages
fair and effective resolution of disputes on the
merits, minimizing possibility for ambush and
unfair surprise. McKinnevs CPLR 3101 a.
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10 Cases that cite this headnote

[2

Burden of establihmg any rnght to protection
from disclosure is on party asserting protection.
rotection claimed nust be narrowly ‘onstrued,
rd appliatien of pmlectior mu b onmistent
with purposes underlying the immuntv from

24, 1991.

Dc endant in action to recover fees for consulting serx ices
oik
apncalcd from rders of the Supreme Crurt New
County. Sherman. I,. which granted plaintiff s motion to
compel compliance with a discovery and inspection demand
and denied defendants cross motion for a protective order.
The Supreme Court, Appellate Division, irst Judcnai
DLpartmcnt, 157 \ D 2d 414, 55 N Y S.2d 456. affirmed
as modified. On appeal. the Court of Appeals. Kayc, J..
held that: i) attorney-client privilege protected report by
outside counsel that was specially retained to conduct
internal inestigation into possible fraud on client bank
and render legal advice about that problem, including
counseling about litigation options; (2) facts that report by
outside counsel for bank did not focus on any imminent
litigation, reflected no legal research, and reached no
conclusion with regard to parties’ legal position did not
change character of document which would otherwise be
protected from disclosure by attorney-client privilege; and
(3) Court of Appeals had inadequate basis on record for
detennining whether Appellate Division correctly concluded
that defendant’s other documents were not attorney work
product or trial preparation materials, so as to be protected
from disclosure, where documents had not been put before
Court. described with any particularity, or analyzed by parties
in their argument to the Court of Appeals, and Court of
Appeals accordingly would not reach issue of whether those
documents were protected from disclosure.

Pretrial Procedure
Objcctions and protecti\ e ordcr

dnsclosure

13]

Privileged Communications and
Coiifidentialit
-

Purpose of pro. liege

Attorney-client privilege fosters open dialogue
between attorney and client that is deemed
essential to effective representation.
9 Cases that cite this headnote

[4]

Privileged Communications and
Confidentiality
Nature of pro. ilcgc
—

Common law defines what is encompassed
by attorney-client privilege, although statute
states that privilege exists for confidential
eon,mrmications made between attorney and
client in course of professional employment
and second statute vests privileged matter with
absolute immunity. \IcKinney’s CPLR 3 101(b),
3101 comment, 4503(a).

Affirmed as modified.
13 Cases that cite this headnote

West Headnotes (24)

[1]

Pretrial Procedure

Liberality in allowance of remedy
Statute directing frill disclosure of material
and necessary evidence embodies policy

[5]

Pri ilcged Communications and
(‘onlidentialirt
Communications from client to attorney and
from attorney to client
-\lthough typically arising in context of client’s
communication to attorney, attorney-client
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disclosure, although inclusion of nonprivileged
information influences whether document would
be protected in whole or only in part by attorney
client privilege.

privilege extends as well to communications
from attorney to cLient,
19 Cases that cite this headnote
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Privileged Communications and
Con fiden tialih
[:ctth information: independent

[10]

(enfidentialin

crxvlcdgL, uhserx ations and mental
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Element
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A torney client
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t

Pris ileged Communications and

Cases th
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cliC

limited
is
prviiege
ro undcrLyirg fac s

general: definition

ttorney client privilege is not narrowly
confined to repetition f onfidences th t were
ipplied C .om” JJ

c

th.c headrote
i.

1’1

ifl

Privileged C ommunications and
( )nfiddntOilih
Jo tir ia icvi

1111

‘A hether particular document is protected by
attorney-client privilege is necessarily factspecific determination that most often requires in
camera review.

s
i.
c
5

that Cite

tOis

i.codiiuta

Privileged Communications and
( onfidentiality
FifeLt ot’eli. er 1 onprit leeed
materials to ittornm : preexisting doctimcnts
Investigative report does not become privileged
from disclosure merely because it was sent to
attorney.

19 Cases that cite this headnote
d Cases that cite
jS]

Privileged Communicatioim and
Confidentiality
Documents and records in general

[12J

this

headnote

Privileged Communications and
Confidentiality

-

Professional Character of Fniplovment or
Transaction

Attorney-client privilege protected report by
outside counsel specially retained to conduct
internal investigation into possible fraud on
client bank and render legaL advice about that
problem, including counseling about litigation
options: the report itself, after presenting
facts, set forth counsels assessment regarding
possible legal claim and its approximate size
and weaknesses, and facts were selected and
presented in report as foundation for legal

Pri ileged Communications and
Con fidentiality

Business communications
Investigative report is not privileged from
investigation
because
merely
disclosure
attorneys
was conducted by attorney:
communication is not cloaked with attorneyclient privilege where attorney is hired for
business or personal advice or to do work of

advice.

nonattorney

5 Cases that cite this headnote

l I Cases that cite this headnote

191

Prisileged Communications and
Confidentiality
Documents and records in general

113

Privileged Communications and
(‘onlIdentiality

Fact that nonprivileged information is included
in otherwise privileged lawyers communication
to client does not destroy immunity from
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Communications Through or in Presence or
Hearing ot Others: C ommunications with Third
Parties
While infbrrnation received from third
persons may not itself be protected from
disclosure by attorney-client privilege, attorney’s
communication to client that includes such
nformation in legal analysis and advice
may stand on different footing for disclosure
aurposes

5 Cases that cite this headnote

17]

Priiilegcd Communications and

pris ilege.

C ontidcntialnv
P’ feion il C arcct ul Emolur treat o
ism,
T
Lion

5 C

ritical inquiry in detcrmimr g whether aLto nc’
client privilege applies to shield information
from disclosure is whether, viewing attorneys
communication in its full content and context,
communication was made to render legal advice
or services to client.

(18]

asOS

that cite this boa

:“

ic

Prisilcged Communications and
(onfidentialit
Professional C ha actcl f Lrnp oyrn nt o
fransaction
Absence of legal research in attorney’s
communication is not determinative of whether
attorney-client privilege from disclosure applies.
so long as communication reflects attorney’s
professional skills and judgments: legal advice
may be grounded in experience as well as in
research.

21) Cmos that cite this headnote

115]

01

Proximity to litigation may itself reveal that
motis e in attorney’s communication was to give
legal ads ice, so as to make attorney-client
pro. hege from disclosure aoplicable, but absence
of pending or prospective litigation does not
otherwise bear on analysis of atturnes-client

9 ( -es that cite this he.Jnute

(141

Pri ileged Communications and
Confidentialit
Professional Character of Fmpluyment
Transaction

Privileged Communications and
Confidcntialitt

Particular cases
Facts that report by outside counsel for bank did
not focus on any imminent litigation, reflected rio
legal research, and reached no conclusion with
regard to parties’ legal position did not change
character of document which would otherwise
be protected from disclosure by attorney-client
privilege.

7 Cases that cite this headnote

(19]

[)ocuments and records in cencral
software consultant had no right
policy grounds to production of
communication consisting of report
counsel retained by bank to conduct
internal investigation into possible fraud on
bank and render legal advice about that problem:
bank claimed that it did not seek to deny
disclosure of facts gathered during outside
counsel’s investigation, but only of counsel’s
expression of legal advice drawn on those facts.
Computer
on public
privileged
by outside

15 Cases that cite this headnote

116]

Priileged Communications and
Confidentiality
Professional Character of Employment or
fransaction

Although prospect of litigation may be relevant
to subject of protection from disclosure of
attorney work product and trial preparation
materials, attorney-client privilege is not tied to
contemplation of litigation.

Privileged Communications and
Confidentiality

6 Cases that cite this headnote

(20]

Pretrial Procedure
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described with any particulanty, or analyzed by
parties in their argument to the Court of Appeals,
and Court of Appeals accordingly would not
reach issue of whether documents were protected
from disclosure on those grounds. McKiimcr ‘s

Work product privilege: trial preparation
materials
Record may qualifr in whole or in part
for protection from disclosure as attorney
work product or as trial preparation materials
regardless of whether the attorney-client
privilege applies to record.

CPLR 3l0I(c. dc
2 Cases that cite this 1.eadnotL.

I) C ase that cite this headnote

[21

Pretrial Procedure
\\ork—pnduct prj\ dege

Etorncvs and Lass l’irnis

Party’s own iaels ste nct ct terninhtis of
whether materr I is p stected fro i discIosur as
attorney work product.

372 **1tJ58 Robert F. \lullen \icri ‘II’ re
I leis and nd a F NtLk Ne York ty, for appellan

Ca es that cite h s f cadno e

[22[

Priileged (‘ommunicalions and
(‘onfidentlailty
- Questions of law or fact
Determining claims that documents are immune
from disclosure and reviewing those claims are
largely fact-specific processes.

***12

\laricnne Steciji and Recina F. Kells, Tarrytown. for
respondent
*373 Daniel J. Capra and Dierdre .\. Bureman. New York
City, for The Committee on Professional Responsibility of the
Ass’n of the Bar of the City of New York amicus curiae,
*374 William B. Pennell, Joseph T. \leLaughli n,Arthur
Norman Field and James F. Stronski, New York City, for
the Executive Committee of the New York County Lawyers
Ass’n, aniicus curiae.

Cases that cite this headnote

OPINION OF THE COURT
1231

Pretrial Procedure
- Determination

It would have been better practice for trial
court when considering party’s motion to protect
documents from disclosure pursuant to work
product doctrine or as trial preparation materials
to conduct in camera review to allow for
more mformed determination as to whether
information was protected from disclosure.
s Cases that ctte thi’ headnote

[24J

Appeal and Error
Questions in intermediate courts
—

Court of Appeals had inadequate basis on record
for determining whether Appellate Division
correctly concluded that party’s documents were
not attorney work product or trial preparation
materials, so as to be protected from disclosure,
where documents had not been put before Court,

KAYF, Judge.
In an action to recover fees for consulting services. Spectrum
Systems International Corporation demanded that defendant,
Chemical Bank, produce certain documents pertaining to the
bank’s internal inestigation of possible fraud by employees
and vendors, including Spectrum. Chemical responded by
seeking a protective order, asserting that the documents were
protected from disclosure by the attorney-client privilege, by
*375
the attorney work product doctrine, and as material
prepared in anticipation of litigation. This appeal requires us
to consider whether a report prepared by Chemical’s specially
retained outside counsel is privileged and therefore immune

from discovery.

The facts are simply stated. Spectrum is a computer software
consulting firm that provided services to Chemical Bank until
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the spring of 1987. According to the affidavit of a partner
in the New York City law firm of Schulte Roth & Zabel. in
June 1987 Chemicals general counsel retained the firm to
perform an iirvestigation and render legal advice to Chemical
regarding possible fraud by its employees and outside
vendors, and to counsel Chemical with respect to litigation
options. According to the affidavits of Spectrum, Chemical’s
own investigation began es en earlier, Over the next months,
Schulte Roth conductd interviews of Chemical employees.
of a former officer responsible for the bank’s arrangements
v ith Spectrum, and of represematives of Spectrum itself.
Ii a ctter rport dated August 20 987, signed by John
5, Martm, Jr., then a partner, the law firm summarized the
results of tts investigation. After three pages of narrative
regarding the central problem and the facts bearing on it. the
final paragraph ot the Spectrum section set forth the law
firm s opinion as to a possible claim against Spectrum, an
estimate of Chemical’s damages, a potential weakness f such
a claim were to be asserted, and the firm’s view that there was
insufficient proof to establish particular matters described
in the letter. The report was addressed to Chemical’s vicechairman the company’s senior legal officer with copies
to Chemical’s general counsel and senior auditor.
Spectrum commenced the present action in October 1988,
seeking $33,600 in fees, and Chemical counterclaimed for
damages of at least S 100,000 on the ground that Spectrum had
falsified invoices and overcharged the bank.
After the close of pleadings, and before any other discovery,
Spectrum demanded that Chemical turn over “[a] report and!
or notes or written documents of investigation conducted by
or on behalf of Chemical Bank of the business relationship
between Chemical Bank and vendors.” Spectrum’s president
had been told of the investigation by Chemical’s former
employee, and had himself been questioned in July 1987 by a
*376 Chemical investigator and again in August by the law
firm, where he appeared ***813 **1o59 with his counsel.
Apparently, the Chemical investigator made a memorandum
regarding his conversation with Spectrum’s president, as did
a Schulte Roth attorney of the later interview.

In response to Chemical’s motion for a protective
order, Supreme Court- without examining the documents
ordered them produced. holding that “an independent
investigation cannot obtain privileged status merely because
it may have been communicated to an attorney.” The court

subsequently denied Chemical’s motion for reargument or for
an in camera inspection of the documents in issue.
While agreeing that Chemical’s motion for a protective order
should be denied—the documents were not privileged, work
product or material prepared in anticipation of litigation—
the Appellate Division, having itself reviewed the documents,
modified Supreme Court’s orders and granted Chemical’s
alternative request for remittal for an in camera inspection
to determine materiality and necessirt (CPI,R 3 lot a 1. The
Appellate Division. further, granted leave to appeal to this
Court, certifying the following question: “Was the order of
this Court, which modified the ders of the Supreme Court

properly made.
We now answer the certified question in the negative.
concluding that the ppe1lat Disision err d in denying
C’h mical s claim of prIvilege s ith respect to he Spectrum
section of the Schulte Roth report- the only portion of the
report in issue on this appeal.

TI.
The CPLR directs that there shall be “full disclosure
II]
of all evidence material and necessary in the prosecution
or defense of an action.” (CPLR 3101 [a].) “The test is one
of usefulness and reason.” i/len i’. (‘rowe/i (‘oilier Pithl
Co.. 21 N.Y.2d 403, 406, 288 N.Y.S.2d 449. 235 N.E.2d
430.1 This statute embodies the policy determination that
liberal discovery encourages fair and effective resolution
of disputes on the merits, minimizing the possibility for
ambush and unfair surprise (see, 3A Weinstein—Korn—Miller,
N.Y.Civ.Prac.

J 3101.01

3101.03).

By the same token, the CPLR establishes three categories of
protected materials, also supported by policy considerations:
privileged matter, absolutely immune from discovery (CPLR
3101[b] ) attorney’s work product. also absolutely immune
*377 CPLR 3101 [c] ); and trial preparation materials, which
are subject to disclosure only on a showing of substantial need
and undue hardship in obtaining the substantial equivalent of
the materials by other means (CPLR 3101 [dj[2] ).

[2] Obvious tension exists between the policy favoring
full disclosure and the policy permitting parties to withhold
relevant evidence. Consequently, the burden of establishing
any right to protection is on the party asserting it: the
protection claimed must be narrowly construed; and its
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application must be consistent with the purposes underlying
the immunity ( Slatrer of Priest i’. /[ennesp’ 5 1 N Y2d 62,
69, 431 Y,S,2d 511, 309 Ni d 983; Matrero/Jaque1ine
4 N.Y,2d 215, 218 219, 417 N.Y,S,2d 884, 391 NF.2d
967: Isoump v. Smith, 25 N Y.2d 28, 294, 303 N Y,S,2d 858.
20 N.l .2d 85; see generally, Note, Thr ‘ltfo,nei (‘lient
Pr l’iLge and tSr C rpor ik I Ia at Wherr Do We (o ljt r
i SI \4ich LRev 665 1983
Tgainst this backdrop ye considcr Ch micaPs claims for a
protectus rdcr

III
[1] The attorney a lent en ilcge, ha oldcst among comm
law vid’ntiarv olivileges 8 TV g nore, Fi&nce
290
McNaughto res 961] 1 p ha I
s I nit’d S
s
49
I S 383, 359 0 S.C 67 682 ( 11626 583 ,fosters
the open dialogue betwecn lawyer and client that is deemed
essential to effectis e representation (see, Slat!,, a/I andr rl /
/Rasncr I/ic/a v], 5 N Y 2d 66, 76, 453 N.Y.S 2d 662, 419
NE.2d P8: Matte, of Priest v. Jfennessv, 51 N.Y 2d 62,67
68, 431 N,Y.S 2d 511,409 N.E.2d 983, supra)

[4] A century ago this Court referred to the attorney-client
privilege statute as a **1060 ***814 “mere re-enactment
of the common—law nile” (I/u; Ibm t v, llurlburt, 128 N Y
420,424,28 NE, 651); reliance on the common law continues
to this day. (P1 R 4503(a) states that a privilege exists
for confidential communications made between attorney and
client in the course of professional employment, and CPLR
3 101(b) vests privileged matter with absolute immunity. For
definition of what is encompassed by the privilege, courts
still must look to the common law (see, Siegel, Practice
Commentaries, McKinney’s Cons. Laws of N.Y., Book 7B.
CPLRC31O1:25, at 37)
[6] ALthough typically arising in the context of a client’s
communication to an attorney, the privilege extends as well
to communications from attorney to client. The privilege is
of course limited to communications —not underlying facts
(L.jyoliii 1 a i’ United States, 449 U.S. at 395 396, 101 S.Ct.,
at 685 686, supra’. In order for the privilege to apply, the
communication from attorney to *378 client must be made
“for the purpose of facilitating the rendition of legal advice
or services, in the course of a professional relationship.”
(Ross, r, B/in Crass & B/i,’ Shield, P N.Y 2d 888, 593, 5
N Y S 3d 50$ 540 N F 26 703) The communication itself

must be primarily or predominantly of a legal character (Id.,
at594 542N Y.S”d508.540N.E2d703)
[7] As is plain from mere statement of the principles,
whether a particular document is or is not protected is
necessarily a fact-specific determination (Rossi v. Blue (‘,ass
& Bhir Shield. 73 SY2d, at 592 593. 542 N.Y,S 26508,540
N E 2d 703 sepia). most often requiring in camera res4ew
[8]
I/crc, Spectrum does not challenge he confidential
naturc of the Schultc Roth r port Moreoser it is uncor tester
that thc law firm was specially retained as outside counsel
for hu ourpose of conduc ing ar internal in estit,atior
i no possible fraud on Chemical and rendering legal advicc
b u that problcn- i clud ng counselir g about litigation
optiors Clearly the reouisite rofessional relatiorship was
cstablishe,j when (hem’,,a r tamed the law fIrm to “ender
legal assistance (B ida , B,,,, s 4; ii’,, an Ci s 4 n .0
l’,2d 314 (th (ii) ert, denied 375 US P9 84 SUt 130
Ill I’u2d262)

The report itself after presenting facts, sets forth the firm’s
assessment regarding a possible legal claim, its approximate
size and weaknesses, As a confidential report from lawyer to
client transmitted in the course of professional employment
and conveying the lawyer’s assessment of the client’s legal
position, the document has the earmarks of a privileged
communication,
The arguments against privilege in this case center on
Schulte Roth’s conceded investigative function, which led
the Appellate Division to conclude that the report and other
documents were not clearly communicated by counsel in the
role of attorneys rendering legal advice. In the Appellate
Division’s view, the report was aimed at assisting Chemical in
its business operations, as by suggesting measures to prevent
future corruption and terminate or discipline implicated
employees. We disagree

151

[9]
That nonprivileged information is included in an
otherwise privileged lawyer’s communication to its client
while influencing whether the document would be protected
in whole or only in part does not destroy the immunity.
In transmitting legal advice and furnishing legal services it
will often be necessary for a lawyer to refer to nonpriviLeged
matter (see, Code of Professional Responsibility EC 4 I
[lawyer should be fully informed of all faetsl).
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*379

1101 As we made clear in Rossi, the privilege is not
narrowly confined to the repetition of confidences that were
supplied to the lawyer by the client (compare, ‘cLad Data
United Stares Dept. a! hr F,ce, 566 F.2d 242.
Cent.
25$ [D.C.Cir.] ). That cramped view of the attorney-client
pris ilege is at odds with the underlying policy of encouraging
open communication; it poses inordinate practical difficulties
in making surgical separations so as not to risk revealing
client confldences: and it denies that an attorney can have
am’ role in fact-gathering incident to the rendition of legal
Ti
**8l5 *l06J advice and seriices see, I,
Modem
Wolfram.
602
595
(1ev),
89
[RD
LuG
L ‘cal Ft cs § 63 5 [Prac ed.1 ) Thc memorandum in
P cs included the lawyers conversations with plaintiffs
counsel and with third parties as well as the lawyer’s opinion
and ad’, iCC. Yet we determined, from reviewintz the rull
ontent and context of the communication, that its pnrpo’e
Ws to convey legal advice to the bent, and we held the
entire document exempt from discovery We reach that same
.

sworn statements describing the engagement as one for legal
not business advice, which is evident in the report itself.
The report offers no recommendations for desirable future
business procedures or corruption prevention measures, or
employee discipline—indeed, it reflects that the individuals
involved in the challenged practices were no longer working
for Chemical, Rather, the narration relates and integrates
the facts with the law firm’s assessment of the client’s legal
position. and evidences the lawyer’s motis ation to convey
legal advice,

‘

conclusion here.
Both Supreme Court and
1141
1131
1121
liii
Appellate Division were properly concerned that the attorneyclient privilege not be used as a device to shield discoverable
information. As they correctly observed, an investigative
report does not become privileged merely because it was sent
to an attorney. Nor is such a report privileged merely because
an investigation was conducted by an attorney; a lawyer’s
communication is not cloaked with privilege when the lawyer
is hired for business or personal advice, or to do the work of
a nonlawyer tPi’ot’lL i. Bc/ge, 59 A.D,2d 307. 308 309. 399
i’s Y.S.2d 539). Yet it is also the case that, while information
received from third persons may not itself be privileged (see,
IC nford Un. v. County of Eric, 55 A.D 2d 466, 390 N,Y.S 2d
7{5 a lawyer’s communication to a client that includes such
information in its legal analysis and advice may stand on
different footing. The critical inquiry is whether, viewing the
lawyer’s communication in its full content and context, it was
made in order to render legal advice or services to the client.

Here we conclude that facts were selected and presented
in the Schulte Roth report as the foundation for the law
finn’s legal advice, and that the communication was primarily
and predominantly of a legal character. We reach this
conclusion both from our review of the document and from
the undisputed facts in the record. While a court is not
bound by the conclusory characterizations of client or counsel
that the retention was for the purpose of rendering legal
advice, here *380 there is no reason to disregard the

The Appellate Division. in rejecting Chemicals clamf pri ilege additionally el ed on the fact Rat the Schuite
Roth report did not focus on an i uminent litigatior. that

1151

the report reflected no legal research, and that no conclusion
vias reached with regard to the parties’ legal position, None
of these factms changes the pr vilcgcd haracter t’ the

document
1171 The prospect of litigation may be relevant to the
1161
subject of work product and trial preparation materials, but
thhe attorney-client privilege is not tied to the contemplation
of litigation (see, Root i’ R right, 84 N Y. ‘2, ‘6; Bacon v
Frishir 80 N.Y. 39$, 400). Legal advice is often sought,
and rendered, precisely to avoid litigation, or facilitate
compliance with the law, or simply to guide a client’s
course of conduct, Proximity to litigation as was the case
in Rossi may itself reveal that the motive in a lawyer’s
communication was to give legal advice, but the absence of
pending or prospective litigation does not otherwise bear on

the privilege analysis.
[181 That the Schulte Roth report was inconclusive, looking
toward future discussion, is also without significance. Legal
advice often begins—and may end—with a preliminary
evaluation and a range of options. More than that may not
be possible upon an initial investigation (see, State cv eel
Great 4m. Ins. Un. t’. Smith, 574 S,W.2d 379, 385 [Mo.] ).
Similarly, the absence of legal research in an attorney’s
communication is not determinative of privilege, so long as
the communication reflects the attorney’s professional skills
and judgments.. ***816 **1062 Legal advice may be
grounded in experience as well as research.
1191 Finally, we have several times noted that the privilege
may give way to strong public policy considerations (see,
.faiier of Priest t. ffemze.ssy, 51 N.Y.2d. at 6’ 68. $31
N.Y.S.2d 511, 409 N.E,2d 983. .cupra ). Surely this is not such
an instance. Spectrum urges that disclosure would best serve
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the public interest. but Chemical underscores that it *381
does not seek to deny disclosure of facts gathered during the
Schuite Roth investigation, only of its attorneys expression
of legal advice drawn on those facts, Spectrum has no right
whatever to the production of this privileged communication.
least of all on extraordinary public policy grounds.
[20) Chemical argues, alternatively, that the Schulte Roth
report is absolutely protected as attorneys work product,
in that it reflects its lawyer’s mental impressions and legal
A.D 2d 2iF.
analysis (see, e.g. H ‘!luan Re 5j .t(mee.
a rcord
privileged,
nct
1 425 N Y S d (19) Whether or
‘nay qualify in uhola or in part as attorney work product.
or even trial preparation materiak Our conclusion that the
ong
Schulte Roth rep rt i privileged nakes further nqu
.

those lines unnecessary.

IV,
The Appellate Division further held that the disputed
documents are not protected as work product or triaL
preparation materials, conclusions Chemical challenges.
21) We note, however, that no document other than the
Schulte Roth report has been put before the Court. or
described with any particularity, or analyzed by the parties
in their argument to us. Chemicals affidavits speak of
memoranda of conversations with Spectrum’s president. its
briefs mention unspecified investigative records, and the
Appellate Division refers to Chemical documents labeled
“Attorney Work Product,” A party’s own Labels are obviously
not determinative of work product, and the generalized
descriptions dacking identification of persons, time periods
and circumstances do not convey the information and
analysis necessary to decide whether a particular document
should be immunized from disclosure under (‘PLR 3101(c)

or (d). Chemical’s offer to deliver the remaining documents
for our in camera review obviously does not fill this gap.
[24) Determining document immunity claims.
[23)
[22)
and reviewing them, are largely fact-specific processes (see,
e.g., Rm.si i’. Blue Cross & LIlac Shich( “3 4.Y.2d 5Si.
42 N.Y,S,2d 508. 540 N E.2d 03, si/pro, Rfaiier a! Grand
fun’ .Suhj’o no /Rckinc Rn ord f;r Co.], 6’ s Y.2d 324.
476 \.Y,S.2d 806. t65 N.E 2d 345). Indeed, we ioin n the
bservation of the Appellate Division that it would have
been better practice for the trial court in this case, when
lirst considering Chemical’s motion, to have conducted an
in .amera review to F ave allowed for a uore informed
determination as to whether the information WaS indeed
*382
rr )teLted roin disel sure’ o i any of the grou ds
alleged. IS” .t.i).2d 4..4. 44”. 55 \.Y.S 24 -HP The
nresent record, similarly leaves us witt inadequate basis
for determining whether th Appellate Division correctly
concluded that Chemical’s remaining documents were neither
attorney’s work product nor trial preparation materials.
We therefore do not reach these issues, or the additional
arguments propounded by the parties and amid curiae
regarding CPLR 3 l0lte and (d).
Accordingly, the order of the Appellate Division should be
modified, with costs to defendant, in accordance with this
opinion and, as so modified, affirmed, The certitied question
should be answered in the negative.

WACHTLER, C.J.. and SIMONS, ALEX \\DFR. TITONE.
HANCOCK and BET LAGOS \, JJ., concur,
Order modified. etc.

Parallel Citations

78 N.Y.2d 371, 581 N,E.2d 1055, 575 N.Y.S.2d 809. 60
USLW 2357
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A defense contractor’s internal investigation
into whether the contractor had defrauded the
United States government by inflating costs
and accepting kickbacks while administering
military contracts in wartune Iraq was protected
by the attorney-client privilege, even if the
investigation was undertaken as part of a
mandatory compliance program, rather than for
the sole purpose of obtaining legal advice, where
a primary purpose of the investigation was
to obtain or pros ide legal advice Lcd R tIcs
Lvtd.Ruie 5u1. 25 SC. \.
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Si nopsis
Background: In a relators qui tam action against a defense
n cd
contractor under the alse Claims \ct (FC A), th
States District Crurt to the District of Columbia, James S
Crwin, J., 2()i-i WI 1uoX4. ordered the contractor to turn
cver t e results of an ntcrnal luvectigauon and denicd a stay
cndrng appeal. 2014 Wt Q2040 I e c ntractor petitionci
for writ of mandamus.

[2]

Pri ileted (onimunications and

Gun fiden Eiahty
( orpurat n,
and other entities

irtuc ship

iss

tit

A lawyers status as in-house couns l docs not
dilute the attorney-client privilege.
Holdings: The Court of Appeals, Kaanaugli, Circuit Judge.

1 Cases that cite this headnote

held that:
0 the internal investigation was protected by attorney-client
privilege;

[3]

Agents or employees of attorney or client in
ceneral
Communications made by and to non-attorneys
serving as agents of attorneys in internal
investigations are protected by the attorney-

[21 the contractor had no adequate means to attain relief
outside seeking a writ of mandamus;
the District C ourt’s error in denying attorney-client
privilege was clear:

[31

client privilege.

[4J the totality of the circumstances supported grant of a writ
of mandamus: and
[5] the case did not warrant reassignment on remand.

2 Cases that cite this headnote

141

PriiIeged Communications and

ConIldentiaIit
Professional Character of Lmplovment or
Transaction

Petition granted.

In the context of an organization’s internal
investigation, if one of the significant purposes
of the internal investigation was to obtain
or provide legal advice, the attorney-client
privilege will apply.
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[1]

Pri ileged Coniinunicatioiis and
Con Iidentialit

Privileged Communications and

C ases that cite this headnote

Coo fidentialit’

Particular cases
[5]

Mandamus
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A mandamus petitioner must show that his
right to the issuance of the writ is clear and
indisputable, before a court grants a ssrit of
mandamus,

Nature and scope of remedy in general
Mandamus is a drastic and extraordinary remedy
reserved for really extraordinary causes.
Cases that cite this headnote

Cases that cite this headnote
)6J

Mandamus
Modification or sicatiori of judgment or
rder

1101

Proceedings in cis ii actic ns in gen ‘r I
n erroneous district court ruling on an attorneyclient prtviiege issue by itself does not usti
mandamus.

Mandams
Proceed

lii C1\ ii

ti’’fl

in acre

A defense contractor had no adequate means
to attain ratter, after me D’strict C ourt ordered
ie productior of materials that the contractor
claimed were protected under attorney-client
ri lcg. and denied a reauest to certifs’ th issue
or interlocutory appeal, as equired to support
grant of a writ of mandamus in a relator’s qui
tarn action against the contractor under the False
Claims Act (FCA) .31 L.S.C.A. 373i) ct seq.

Cases that cite this headnota

II

General

A mandamus petitioner must have no other
adequate means to attain the relief he desires
before a court grants a writ of mandamus,

1121

Mandamus
Proceedings in ci’

H

Nature and scope of remedy in general
Before granting mandamus, a court must be
satisfied that the writ is appropriate under the
circumstances,

The District Court’s error in denying attorneyclient privilege to a defense contractor’s internal
investigation was clear, as required to support
grant of a writ of mandamus, in a relator’s qui
tam action against the contractor under the False
Claims Act (FCA). 31 U.S.C A. 3730 et seq.

Cases that cite this headnote

1131

I1

Mandamus

actions in general

Cases that cite this headnote

Mandamus
Nature and existence of rights to be
protected or enforced

Jetio is in ercral

Cases that cite this hcadnote

Cases that cite this headnote

j8)

igs in ci

of a writ of mandamus prohibiting the District
Court from ordering the production of materials
protected under the attorney-client privilege, in
a relator’s qui tarn action against a defense
contractor under the False Claims Act (FCA),
where the District Court’s ruling threatened to
vastly diIninish the attorney-client privilege in
the business setting and potentially upend certain
settled understandings and practices regarding
internal investigations. 31 U.S.C.A. f 3730 et

Mandamus
Lxistence and Adequacy of Other Remedy
ifl

Mandamus
Procec

The totality of the circumstances supported grant

Cases that cite this headnote

)7)

Mandamus

Federal Courts
-

Reassignment to new judge on remand

A District Court’ erroneous ruling on an attorneyclient privilege claim, as well as sending an
unsolicited letter regarding the case to Court
of Appeals was not so extreme as to display
clear inability to render fair judgment. and thus
did warrant reassignment of a relator’s qui tarn

370

In re Kellogg Brown & Root, Inc., 756 F.3d 754 (2014)
2014 WL 2895939. 38 IER Cases 1109, 94 Fed. R. Evid. Serv. 1078...

action against a defense contractor under the
False Claims Act (FCA) on remand. 31 lJ.S.C.A,
3230 ct seq.
Cases that cite this headnote

113)

Federal Courts
-

Rea’,sign:nent to neu judge on rcmand

ppelIate courts on rare occasions will reassign a
case sua sponte. but whether requested to do so or
considertng the matter sua sponte. the appellate
court xs ill reassign a case only in the exceedingly
re .dr umstar e tat dstre jad e s ondue
i so extrame a’ to display lear inability to

employee communications made during a business’s internal
in-testigation led by company lawyers See Lip/olin C’o. ii,
(niic,lSia1 449 L’S. 383. 101 S.Ct 67, 66 LLd.2d
1981). In this case. the District Court denied the protection
of the privilege to a company that had conducted just
such an internal investigation. The District Court’s decision
has generated substantial uncertainty about the scope of
the attorney-client privilege in the business setting. We
conclude that the District Court’s decision is irreconcilable
with 1Z’/J olin. V e therefore grant KBR s petition for a writ of
mandamus and vacate the Distrtct Courts \Iarch 6 document
productton order

.

I

render tair judgment.

*755 On Petition thr Writ of Mandamus (No. 1:05 cv
1276).
Attorneys and Law Firms

John P. Flwood argued the cause for petitioners. With him on
the petition for writ of mandamus and the reply were John M
Faust, C ram D. \larizolic. Jeretny C Macwell, and Joshua S.
Johnson.
Rachel I. Biand, Stmen P Lchotskv, Quentin Riegel, Carl
Nichols, Elisebeth C’. Cook. Adam 1. Klein, Arnar Sarval,
and \\‘endv F. \ckerman were on the brief for amicus curiae
Chamber of Commerce of the United States of America, et al.
in support of petitioners.
Stephen \I. Kuhn argued the cause for respondent. With him
on the response to the petition for writ of mandamus were
David K. Colapinto and Michael Kohn.
Before: GRIFFITH. K.\VANAUGII, and SRINIVASAN,
Circuit Judges.
Opinion

Parry Bark ssorked for KBR, a .Iefensc contractor Jr 2005,
he filed a False C laims Act complaint agaimt KBR and KBR
related corporate entities, whom we will collectively refer
to as KBR. In essence, Barko alleged that KBR and certain
subcontractors defrauded the L S. Gosemment by inflating
costs and accepting kickbacks while administering military
contracts in wartime Iraq. During discovery, Barko sought
documents related to KBR’s prior internal investigation
into the alleged fraud. KBR had conducted that internal
investigation pursuant to its Code ofBusiness Conduct, which
is overseen by the company’s Law Department.
KBR argued that the internal investigation had been
conducted for the purpose of obtaining legal advice and
that the internal investigation documents therefore were
protected by the attorney-client privilege. Barko responded
that the internal investigation documents were unprivileged
business records that he was entitled to discover. See
general/vFed.R,Civ.P. 26(h)( 1).
After reviewing the disputed documents in camera, the
District Court determined that the attorney-client privilege
protection did not apply because, among other reasons, KBR
had not shown that “the communication would not have been
made ‘but for’ the fact that Legal advice was sought.” (‘nited
5tates cx ccl. Ba,’lco v. Ifa/lilmrton Co., No 1:05 cs 1276.
2014 WI. 1016784, at *2 (DI) C.
F.3d
Mar. 6. 2014) (quoting C oiled Stoics 1.85 ,tld,’ine Seri’icr-’s.
Inc. 905 F.Supp.2d 121. 128 (D.D.C.2012)). KBR’s internal
.

.

‘.

Opinion for the Court filed by Circuit Judge KAVANALG[i.
*756 K \Vi\NAU 01-I, Circuit Judge:

investigation, the court concluded, was “undertaken pursuant
to regulatory law and corporate policy rather than for the
2014 V’ L
purpose of obtaining legal advice.” Id. at
*3
1003784, at
.

More than three decades ago, the Supreme Court
held that the attorney-client pri ilege protects confidential
**1
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KBR vehemently opposed the ruling. The company asked the
District Court to certify the privilege question to this Court for
interlocutory appeal and to stay its order pending a petition
for mandamus in this Court. The District Court denied those
requests and ordered KBR to produce the disputed documents
to Barko within a matter of days. See Un/red States tx
j.jf/i
.f(.p (0. u 1:1)5 cv I 276, 2014 WI,
92)4i0 tD.D C Star. I
2014). KBR promptly filed a
petItion for a wnt of mandamus in this Court A number of
business organi7atlons and trade associations also objected
to the Dtstrict Court’s decision arid filed an an’ucus brief in
supfort of KBR e stayed the Distr et Court’s documcrt
productior order and held ual argument on the mandamu
petitoin.
he 1.1’ eshald questJn I uhether the District Court
priv lege ruli ig constituted legal rror If not, mandamus s
of’ course inappropriate. If the District Court’s ruling was
erroneous, the remaining *757 question is whether that
error is the kind that justifies mandamus. S’ee Chene5’ CS
l)iti’ict Court for the Doti in of (‘uhimhia 542 U.S. 367,
‘ISO S I, 124 S.Ct. 2576, 15’) L.Ed.2d 459(2004L We address
*52

T

those questions in turn.

II

[1] We first consider whether the District Court’s privilege
ruling was legally erroneous. We conclude that it was,
Federal Rule of Evidence 501 provides that claims of
privilege in federal courts are governed by the “common
law as interpreted by United States courts in the light of
reason and experience.” Fed.R.Ed .501, The attorney-client
privilege is the “oldest of the privileges for confidential
communications known to the common law,” (pjoiin Co
o I mt&’d States 449 U S. 383, 389, 101 S.Ct. 677, 66
l.,Fd,2d 584 (1981). As relevant here, the privilege applies
to a confidential communication between attorney and
client if that communication was made for the purpose of
obtaining or providing legal advice to the client. See 1
RESTATEMENT (TFIIRD) OF TI-IF LAW GOVERNING
4’75 F.3d
LAWYERS f 68—72 12000): Jo ic Grand Jon,
1299, 1304 tD.C’.Cir.2007): in re Linalcct’, 158 F.3d 1263,
1270 (D.C Cir.1998); fore Sn a/ed Ua,se, 737 F.2d 91, 98
99 (D C.Cir.1984); see also F/shr 1’. Liited State’s, 425 U.S.
391. 403. 9 S.Ct. 5o9, -1$ L.Ed.2d 39 1 9’6) (“Confidential

disclosures by a client to an attorney made in order to obtain
legal assistance are privileged.”).
In (‘p/u/in, the Supreme Court held that the attorney-client
privilege applies to corporations. The Court explained that
the attorney-client privilege for business organizations was
essential in light of “the vast and complicated array of
regulatory legislation confronting the modern corporation.”
which required corporations to ‘constantly go to lawsers to
find out hou to obey the law,, particularly since compliance
s ith the law tn ibis area is hardly an instinctive matter.”
.i4 F’ S. at 392, 101 S Ct. o (internal quotatton marks
aid citation omitted) The Court stated, moreover that the
attc rney-client p ix ilege exists to protect not only tic go, tug
of professional advice to those uho can act on It but also
the giving of ntormation to the lawyer to enable him to
give sound aoc i iformed aisice.” 1/ :t 390. ‘0 S.C
o the Court said, because the ‘first stcp
That
U’
in the resolution of any legal problem is ascertaining the.
factual background and sifting through the facts with an
eye to the legally relevant.” if at 390 91, It) I S Ct. 677.
In (p/olin, the communications were made by company
employees to company attorneys during an attorney-led
internal investigation that was undertaken to ensure the
company’s “compliance with the law,” fd. at 392, 101 S.Ct.
677; see Id. at 394, 101 S.C’t. 677. The Court ruled that the
privilege applied to the internal investigation and covered the
communications between company employees and company

attorneys.
**3 KBR’s assertion ofthe privilege in this case is materially
indistinguishable from Upjohn’s assertion of the privilege
in that case. As in (/5oJn, KBR initiated an internal
investigation to gather facts and ensure compliance with the
law after being informed of potential misconduct. And as
in (jr/olin. KBR’s investigation was conducted under the
auspices of KBR’s in-house legal department. acting in its
legal capacity. The same considerations that led the Court
in I p/olin to uphold the corporation’s privilege claims apply
here.
The District Court in this case initially distinguished Upjohn
on a variety of grounds. But none of those purported
distinctions takes this case out from under C j/o/oi ‘s umbrella.
12j First, the District Court stated that in Upjohn the
internal investigation began after in-house counsel conferred
with outside counsel, whereas here the investigation
was conducted in-house without consultation with outside
*758
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lawyers. But Upjohn does not hold or imply that the
involvement of outside counsel is a necessary predicate for
the privilege to apply. On the contrary, the general rule,
which this Court has adopted. is that a lawyers status as inhouse counsel “does not dilute the privilege.” Iii iv Sealed
(ase, 737 F.2d at 99 As the Restatement’s commentary
points out, “Inside legal counsel to a corporation or similar
is fully empowered to engage in privileged
organization
communications,” 1 REST \TEMENT 2. cmi. c, at 551.
...

Second. thc D strict Court noted that ‘n Lpiohn the
j3j
interviews were conducted by attorneys, whereas here many
o he in ‘rviews in KBR’s invest’gatio vere conducted by
or attorneys But the investigatIon here sxas conducted
the direction of the attorneys in KBRs I .w Department And
communications made by and to non-attomess serving as
agents o attorneys ir internal it s sti4ationc are routincl
p tected by the attorney-client pus i!cge See 1’ ‘( i. [511’
1,2.. e2’ F.2d 39’7, U2 tD.C.Cir.i’)Sii: see also i PAUL
R. RICE. ATTORNEY CLIENT PRIVILEGE IN THE
UNITED STATES L 718, at l230 31(2013) (“If internal
investigations are conducted by agents of the client at the
behest of the attorney, they are protected by the attorneyclient privilege to the same extent as they would be had they
been conducted by the attorney who was consulted.”). So that
.

fact, too, is not a basis on which to distinguish Lii/ohn.

Third, the District Court pointed out that in Upjohn
the interviewed employees were expressly informed that
the purpose of the interview stas to assist the company
in obtaining legal advice, whereas here they were not.
The District Court further stated that the confidentiality
agreements signed by KBR employees did not mention that
the purpose of KBR’s investigation was to obtain legal advice.
Yet nothing in (‘n/olin requires a company to use magic
words to its employees in order to gain the benefit of the
privilege for an internal investigation. And in any event,
here as in Upjohn employees knew that the company’s legal
department was conducting an investigation of a sensitive
nature and that the information they disclosed would be
protected. qi (‘pjohn. 449 U.S. it 3S7. 101 S.Ct. 677
(Upjohn’s managers were “instructed to treat the investigation
as ‘highly confidential’ “). KBR employees were also told
not to discuss their interviews “without the specific advance
authorization ofKBR General Counsel.” I ‘ni/ed ,Staics ox iii.
‘.3d
Berko i’. Jlul’hioton Co No. I :U cx 126
*3 n 13 (D,D.C, Mar. 6,
at
1016784,
SL
33,
2014
n,

**4 In short, none of those three distinctions of Lpjol’n
holds water as a basis for denying KBR’s privilege claim.
More broadly and more importantly. the District Court also
distinguished L ojdzn on the ground that KBR’s internal
investigation was undertaken to comply with Department of
Defense regulations that require defense contractors such as
KBR to maintain compliance programs and conduct nterna1
investigations into allegations of potential wrongdoing. The
District Court therefore concluded that the purpose ofKBRs
internal investigation was to comply with those regu1ator
requirements rather than to obtain or provide legal advice.
In our view the District Courts analysis rested on a
taming or providing le7a
false d chotomy. So lon, s
advice was one of the significant purposes of the internal
investigation, the attorney-client *759 prixilege applies.
even if here vere aLo other purposes for the investigatico
and csen if the irvestigaticn was mandated by regulation
rather than simply an exercise ot company discretion.
I he District Court began its analysis by reciting the ‘primary
purpose” test, which many courts (including this one)
have used to resolve privilege disputes when attorney-client
communications may have had both legal and business
purposes. See id, at *2; see also Jo iv Sealed Qa.si, 737 F.2d
at 98 99. But in a key move, the District Court then said
that the primary purpose of a communication is to obtain
or provide legal advice only if the communication would
not have been made “but for” the fact that legal advice was
sought. 2014 WL l016’84. *3 in other words. ifthere was
any other purpose behind the communication, the attorneyclient privilege apparently does not apply. The District Court
went on to conclude that KBR’s internal investigation was
“undertaken pursuant to regulatory law and corporate policy
rather than for the purpose of obtaining legal advice.” IL at
*3 n 28 (citing federal contracting regulations).
see id at
Therefore. in the District Court’s view, “the primary purpose
of” the internal investigation “was to comply with federal
defense contractor regulations, not to secure legal advice.”
United Stute.c cx eel. Bar/co i’. Ilalliburton Co No. 1:05 cv
. 2014 WI, 929430. at *2 (D.D.C.
.
F.3d
1276.
Mar. Il. 2014); see id. (“Nothing suggests the reports were
prepared to obtain legal advice. Instead, the reports were
prepared to try to comply with KBR’s obligation to report
improper conduct to the Department of Defense.”).

.

2014

The District Court erred because it employed the wrong
legal test. The but-for test articulated by the District Court is
not appropriate for attorney-client privilege analysis. Under
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the District Courts approach, the attorney-client privilege
apparently would not apply unless the sole purpose of the
communication was to obtain or provide legal advice That
is not the law. We are aware of no Supreme Court or court
of appeals decision that has adopted a test of this kind in this
context, The District Court’s novel approach to the attorneyclient privilege would eliminate the attorney-client privilege
for numerous communications that are made for both legal
and business purposes and that heretofore have been covered
by the attorney client privilege And the District Courts
no ci approach would eradicate the attorney-client p’iviiegc
for internal investigations conducted h businesses that are
required by Ia v to maintain compliance programs, vhich is
now the ease r a ignifieant sss ath of merican ndustry In
rum, businesses would he lcss likcis to disclose facts to their
attorneys and to seek legal advice, whtch would “limit the
sah.’sble cfforts “fcorporatc counsel to ensure their clients
.Ct
co spliances ith the law.’ hjjoii 4401 S at 392, 1
We reject the District Court’s but-for test as inconsistent
ft ‘3911/’ and longstanding attorney-client
with the principle 0
privilege law
**5 Given the evident confusion in some eases, we also
think it important to underscore that the primary purpose test,
sensibly and properly applied, cannot and does not draw a
rigid distinction between a legal purpose on the one hand
and a business purpose on the other. After all, trying to
find the one primary purpose for a communication motivated
by two sometimes overlapping purposes (one legal and one
business, for example) can be an inherently impossible task.
It is often not useful or even feasible to try to detennine
whether the purpose was A or B when the purpose was A
and B. It is thus not correct for a court to presume that a
communication can have only one primary purpose. *760
It is likewise not correct for a court to try to find the one
primary purpose in cases where a given communication
plainly has multiple purposes. Rather, it is clearer, more
precise, and more predictable to articulate the test as follows:
Was obtaining or providing legal advice a primary purpose of
the communication, meaning one of the significant purposes
of the communication? As the Reporter’s Note to the
Restatement says, “In general, American decisions agree that
the privilege applies if’ one of the significant purposes of a
client in communicating with a lawyer is that of obtaining
legal assistance.” I RESTATEMENTI 2, Reporter’s Note,
at 554. We agree with and adopt that formulation “one of
the significant purposes” as an accurate and appropriate
description of the primary purpose test. Sensibly and properly
applied, the test boils down to whether obtaining or providing

legal advice was one of the significant purposes of the
attorney-client communication.
In the context of an organization’s internal investigation,
if one of the significant purposes of the internal Investigation
was to obtain or provide legal advice, the prix ilege will apply.
fhat is true regardless of whether an internal investigation
ss as conducted pursuant to a company compliance program
required br statute or regulation, or was otheivise conducted
pursuant to company pohey C.f Andy I itt et al 1k ii. T
()1’ I niernal [/70 t1ia!1O77 tfut’i a/s 6 in Dis ‘/ouic
\i
,0’5
56 (‘O\LR’sIE\T CO\IR\t.TOR
“014) “T-Ielping a corporation ompiv with a statLite or
rcgula 10 i althou cq t red by las doc ot trail fo ru
quintessentialla legal ads ice into business ad Ce “)
[4]

.

Ir this case, tfere an he no sett us di pine that one of the
significant purposes )f the KBR internal invostigation was to
ohtan or proside legal advice, In denying KBR’s prisilege
clalm on the ground that the internal investigation was
conducted in order to comply with regulatory requirements
and corporate policy and not just to obtam or provide legal
advice, the District Court applied the wrong legal test and
clearly erred.

HI

Having concluded that the District Court’s privilege
ruling constituted error, we still must decide whether that
1651.
error justifies a writ of mandamus. See28 U.S.C.
“reserved
remedy
”
Mandamus is a “drastic and extraordinary
for really extraordinary causes.” ( heney i’ 1 .5. Di.s tO/c t Qonrt
/01’ the DIv/rlL! 0/ Columbia, 542 1 S. 307. 380. 124 S.Ct.
25”6, l59 L.Ed.2d 459 (21)04) (quoting Er ;aeie J”ahei, 332
U.S 258, 259 60, 6 S,Ct. 1558, 911 .Ed. 2041 (1947)).
In keeping with that high standard, the Supreme Court in
(‘hence stated that three conditions must be satisfied before a
court grants a writ of mandamus: (1) the mandamus petitioner
must have “no other adequate means to attain the relief he
desires,” (2) the mandamus petitioner must show that his right
to the issuance of the writ is “clear and indisputable,” and (3)
the court, “in the exercise of its discretion, must be satisfied
that the writ is appropriate under the circumstances” Jo’, at
L’nnel
380—SI, 124 S.Ct. 2576 (quoting and citing Kerr

[51

.

[tcites Dicfuict Cou,’t In’ the 4or,hcrn DLs ii/c’r or (,.aii/oi’nict.
426 U.S. 394,403,96 S.Ct. 2119,18 L.i:d,2d 725 (1976)).
We conclude that all three conditions are satisfied in this case.
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For those reasons, the first condition for mandamus no
other adequate means to obtain relief will often be satisfied
A
in attorney-client privilege cases. Barko responcU that the
“
ii
171 First, a mandamus petitioner must have “no Supreme Court in lli/iawk although addressing only the
availability of interlocutory appeal under the collateral order
other adequate means to attain the relief he desires” Chenej,
doctrine, in effect also barred the use of mandamus in
42 U S. at 380, 124 S Ct 276. That initial requirement
attorney-client privilege cases. According to Barko, Mohaii k
will often be met in cases where a petitioner claims that
means
that the first prong of the mandamus test cannot be met
*761
a district
court erroneously ordered disclosure of
in
attorney-client
privilege cases because of the availability of
attorney-client pris iieged documents That is because (i)
post judgment appeal. That is incorrect It i true that \iakaia I
an interlocutory appeal is not available in attorney client
‘acId that attorney-client privilege rulir gs a ‘not appealable
privi ego cases (absent distri t court ‘ertificatior) and (ii)
mder the collateral order doctrine becausc. “postjudgment
appeal aft r final judgment vill coire tao late becaus the
appeals
generally uffice to protect the rig at of itigarts
1 wed eomrrun catioris il already ia e ben dis los,d
o
and ensure the sitalitv of the attorney client privilege 5’8
pur uant o the district ‘ourt rdrr
3) S Ct
3 But at the sa r
S ‘a 10)
i sic the
ourt
r’peatedly
and
expressly
reaffiraaed
that
mandamus
h Supreme (aurt has ml d that ar terlocutory appeal
as opp ed to tha collate al order JoctrIn remains a useful
unuer ‘F. collateral order doctrine i mt availabi ii
safety alve in some cases of clear error o orrec some
attorney-chent privilege cases .8cc P ha k Jndiistri
of the more consequential attorney-client privilege rulings
C ijentri’ 5SF S 100 106 13 cOS Ct 599, 1751 F 1d
ld at 110 12, 130 S Ct 599 (internal quotation marks
458 (2009> see also 38 1 S.( c, >2)1 fo be sure, a party
and alteration omitted). It would make little sense to read
in KBR’ position may ask the district court to certify the
Ilohawk to implicitly preclude mandamus review in all cases
privilege question for interlocutory appeal. See28 LS.C. §
given
that Mohawk explicitly preserved mandamus review in
1292(b). But that avenue is available only at the discretion of
some
cases.
Other appellate courts that have considered this
the district court. And here, the District Court denied KBR’s
question have agreed. See llc’rnandez v. Tanninen, 604 F.3d
request for certification. See I n/ted Statcv x eel Bar/co i’,
1095, 1101 (9th Cir 2011)); In cc IF/ui/pool Corp.. 597 1’ .3d
Hallihurton CU., No. 1:05 cv 1276,
F 3d
858,
860 (7th Cir.20l0); see also In *762 iv Perrz, 49
*1
2014 WI 929430, at
3 (D.D.C. Miii. 11, 2014). It is
849
(9th Cir.2014) (granting mandamus after tfo/iaask
F.3d
also true that a party in KBRs position may defy the district
on informants privilege ruling); C liv of New York, 607 1’ 3d
court’s ruling and appeal if the district court imposes contempt
at 933 (same on law enforcement privilege ruling).
sanctions for non-disclosure. But as this Court has explained,
forcing a party to go into contempt is not an “adequate” means
of relief in these circumstances, See In i’e Sealed Cus 151
F 3d 1059, 1064 65 (DC.Cir.1998); see also In ie C/ti’ ol
B
/ew York, 607 F 3d 923, 934 (2d ( ir.2010) (same)
5
**7 [8J
[9[
[101 Second, a mandamus petitioner must
On the other hand, appeal after final judgment will often come
show that his right to the Issuance of the writ is “clear and
too late because the privileged materials will already have
indisputable.” C7aeuev 542 L S. at 381, 124 S Ct 2576
been released. In other words, “the cat is out of the bag.” In
Although the first mandamus requirement is often met in
cc Papandreou, 139 F.3d 247, 251 (D.C’.Cir.l998). As this
attorney-client privilege cases, this second requirement is
Court and others have explained, post-release review of a
rarely met. An erroneous district court ruling on an attorneyruling that documents are unprivileged is often inadequate to
client privilege issue by itself does not justify mandamus. The
vindicate a privilege the very purpose of which is to prevent
error has to be clear, As a result, appellate courts will often
the release of those confidential documents, See id,, see also
deny interlocutory mandamus petitions advancing claims of
In cc S/ins, 534 F’.3d 1 l, 129 (2d Cir.2008) (“a remedy after
error by the district court on attorney-client privilege matters.
final judgment cannot unsay the confidential information that
In this case, for the reasons explained at length in Part II, we
has been revealed”) (quoting In cc eon Bulov, 828 F 2d 94,
conclude that the District Court’s privilege ruling constitutes
99 (_d Cir >987)).
a clear legal error. The second prong of the mandamus test is
therefore satisfied in this case
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response. The amicus brief in this case, which was joined
by numerous business and trade associations, convincingly
C
demonstrates that many organizations are well aware of
and deeply concerned about the uncertainty generated by
Third, before granting mandamus, we must
1121
1111
the novelty and breadth of the District Court’s reasoning.
be “satisfied that the writ is appropriate under the
That uncertainty matters in the privilege context, for the
circumstances.” Chenev 542 U.S. at 3SL 124 S.Ct. 256 As
Supreme Court has told us that an “uncertain privilege, or
its phrasing suggests, that is a relatively broad and amorphous
ne which purports to be certain but results in widely varying
totality of the circumstances consideration The upshot of the
applmcatmons by the courts. is little better than no privilege
third factor is this: Even in cases of clear -district coast error
J4’3 C .S 3$3. 393,
at all.” c’.jel’n Co v. 1 nnei
on an attorney-ciimt privilege matter, the circumstances ma
It) SX I 97 6o L Ed 2d 84 (1981) More aen’rally this
not als ‘ays usti nandamus
Court has long recognized that mandamus can be appropriate
to ‘forestall future error mn trial courts” and “eliminate
In th case, considering all of the circumstances. -se
I
I Ti
unccrtainty” ir mportant areas of law, (‘
are convinced hat nandamus is appropriate rh’ DistrIct
Fave
urts
Otherc
95
fur
C
3 )9 F 2d 1, 524 tD
Courts prisilege ruling would havc potentia1l far-reaching
i. i
Se
is.
granted mandamus based on similar consideralium
concequences. in distinguishing (oiohn. the District Court
534 F 31117, 129 7d Cii,2008) (grarting mandamus
eked on number ox factors tFai threaten to stiy dinenish
where ‘imrncdiate resolutior will avoid the deelopment of
the attomcv-client privilege in the busincss sctting. Perhaps
discovery practices or doctrine undermining the privilege”)
most importantly, the District Courts distinction of Lj.”hn
(quotation omitted), iii ci S’ea gore Ttchia/ogi, LLC 497 F.d
on the ground that the internal investigation here was
1360, 1367 (Fed.(ir.2007) (en bane) (same). rhe novelty
conducted pursuant to a compliance program mandated by
of the District Court’s privilege ruling, combined with its
federal regulations would potentially upend certain settled
potentially broad and destabilizing effects in an important
understandings and practices. Because defense contractors
area of law, convinces us that granting the writ is “appropriate
are subject to regulatory requirements of the sort cited by
rnstances.”Chcncy, 542 U.S. atS8l. 124 S.Ct.
undertheeireu
the District Court, the logic of the ruling would seemingly
25Th. In saying that, we do not mean to imply that all of the
prevent any defense contractor from invoking the attorneycircumstances present in this ease are necessary to meet the
client prisilege to protect internal investigations undertaken
third prong of the mandamus test. But they are sufficient to
as part of a mandatory compliance program. See4X C.F.R. 5
do so here. We therefore grant KBR’s petition for a writ of
52.203 13 (2010). And because a variety of other federal laws
mandamus.
require similar internal controls or compliance programs,
inany other companies likewise would not be able to assert the
privilege to protect the records of their internal investigations.
Iv
See, e.g,15 U S.C §5 78m(b)(2), 7262; 41 U.S C. 5 8703.
As KBR explained, the District Court’s decision “would
I 13J We have one final matter to address. At oral argument,
disable most pith/ic companies from undertaking confidential
KBR requested that if we grant mandamus, we also reassign
internal investigations.” KBR Pet, 19. As amici added, the
this case to a different district court judge. See Tr. of Oral Arg.
District Court’s novel approach has the potential to “work
at 17 19; 28 U.S.C. S 2 11)6. KBR grounds its request on the
a sea change in the well-settled rules governing internal
District Court’s erroneous decisions on the privilege claim,
corporate investigations.” Br. of Chamber of Commerce et
as well as on a letter sent by the District Court to the Clerk
al. as Amici Curaie 1; see KBR Reply Br. I n. I (citing
of this Court in which the District Court arranged to transfer
commentary to same effect): Andy Liu et al .,Jloo To
the record in the case and identified certain documents as
Protect Internal Investigation )faterials oin Disclosure,
particularly important for this Court’s review. See KBR Reply
56 GOVERNMF.NT CONTRACTOR 108 (Apr. 9. 2014)
Br.App. 142. KBR claims that the letter violated Federal
(assessing broad impact of ruling on government contractors).
Rule of Nppellate Procedure 2l(b)(4), which provides that in
a mandamus proceeding the “trial-court judge may request
*8 To be sure, there are limits to the impact of a
permission to address the petition but may not do so unless
single district court ruling because it is not binding on
invited or ordered to do so by the court of appeals.”
any other court or judge. But prudent counsel monitor
court decisions closely and adapt their *763 practices in
-
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In its mandamus petition, KBR did not request
reassignment. Nor did KBR do so in its reply brief, even
though the company knew by that time of the District Court
letter that it complains about. Ordinarily, we do not consider
a request for relief that a party failed to clearly articulate in
its briefs. To be sure, appellate courts on rare occasions will
reassign a case sua sponte See I igon i’ (in. (fI Vet }orlc,
- F d 1 18, 129 & n. 31 (2d Cir.2013) (collecting cases).
Va ‘cited in part,
43 F 3d 362 (2d C ir.2014). But whether
7
requested to do s or considering the matter sua sponte. we
will easign a case nly in the exceedmglv rare ‘ircu nstan’
tat a district judge s conduct is “so e treme as to display clear
r
Ii, tj
ir nidgmerit,
C
cS
1’ F
40
I
.(
4
2 11 U 44 39
e lsc( d
File /
_3f 13
200 ) ( r bsne) Nothirg in the District C urts
dcc sions or subsequer t letter r ‘acnes that very nigh standard
Based on the record bef re us w has c no reason to doubt tF at
the District C ourt will *764 render lair judgment in further
proceedings We will not reassign the case.
‘

,

,

**9 In reaching our decision here, we stress, as the Supreme
Court did in Vnjohn, that the attorney-client privilege
“only protects disclosure of communications; it does not
protect disclosure of the underlying facts by those who
communicated with the attorney.” Uvjohn Co.
United
States, 449 L.S. 383, 395, 101 S Ut 677, 66 L.Ed.2d
584 (1981). Barko was able to pursue the facts underlying
KBR’s investigation. But he was not entitled to KBR’s own
investigation files. As the Up/olin Court stated, quoting

Justice Jackson, “Discovery was hardly intended to enable
a learned profession to perform its functions
on wits
borrowed from the adversary.” Id. at 396, 101 S,Qt. 6
(quoting Hic’knian i. Tap/ar, 29 U.S. 495, 515, U’ S.Ut. 385,
91 LEd 451 (1947) (Jackson, J., concurring)).
...

Although the attorney-client privilege covers only
communications and not facts, we acknowledge that the
privilege carries costs The privilege means that potentially
critical evidence nay be withheld from the factfinder Indeed,
as he D’strict Court here noted, that may be the end result
in this case But our legal system tolerates those costs
because the privilege ‘i ntended to n’ourage ull and
frirk communication be v ecn attorneys and their 1 ents and
hereby promote broade public inte sts in the ob ervance o
law and the administration of justice
S idi r & I er in
4 .S, 9), 1 . 1 S S.( t, J X. 4 I .Fc.2
idSiatrv
3 9 l)98)(quotingUpj ha 49C S it 38) 10 SC
“)
‘

We grant the petition for a writ of mandamus and vacate the
District Court’s March 6 document production order To the
extent that Barko has timely asserted other arguments for why
these documents are not covered by either the attorney-client
privilege or the work-product protection, the District Court
may consider such arguments.

So ordered,
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(1)
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Mandamus
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No. 9O-592O.
Decided Dec 19, 1991
25 1991
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Republic of the Philippines and its National Power
Corporation brought suit against companies, alleging they
had obtained large power plant contract by bribing former
presidents associate and charging that companies tortiously
interfered with and conspired to tortiously interfere with
fiduciary duties which president owed to people and
corporation. The United States District Court for the District
of New Jersey, Dickinson R, Del3eoise, J., ruled that
disclosures by companies to the Securities and Exchange
Commission (SEC) and the Department of Justice (DOJ)
during investigations of companies conducted by those
agencies waived attorney-client privilege and work-product
doctrine and rendered disclosed documents available to
the Republic in discovery. but held that documents which
the Republic had shared with the DOJ were protected
by discovery by the work-product doctrine. Companies
petitioned for mandamus. The Court of Appeals, Becker.
Circuit Judge, held that: (I) petition to set aside order
directing companies to disclose documents revealed to
agencies was within scope of mandamus, but mandamus
was not appropriate avenue to review order upholding
work-product doctrine as applied to documents shared by
Republic with the DOJ: (2) voluntary disclosures to agencies
investigating companies waived attorney-client privilege
and exposed documents to discovery by Republic, despite
argument that companies reasonably expected SEC and DOJ
would maintain confidentiality of information disclosed to
them: and (3) companies voluntary disclosures to the SEC
and DOJ waived work-product doctrine as against all other
adversaries.

Mandamus
Proceedings

in

ci’. il actions n general

Case in which mandamus writ was sought with
respect to discovery order satisfied prerequisite
for mandamus jurisdiction that underlying case
be one which might at some future time come
within Court of Appeals’ appellate jurisdiction,
pursuant to authority of Court of Appeals to
review’ final judgments. 28 U.S.C..\. 1651 (al.
4 (‘ases that cite this headnote

131

Mandamus

Remedy hr \.opeai or Writ of Error
Mandamus must not be used as mere
for appeal.

substitute

hi (‘ases that cite this hcadnote

)4}

Mandamus
Modification or saeation of judgment or
order
Prerequisite for mandamus writ, that mandamus
not be used as substitute for appeal, was satisfied
with respect to discovery order compelling
defendant to produce documents it had disclosed
to the Securities and Exchange Commission
(SEC) and the Department of Justice (DOJ)
in a civil suit brought by the Republic of the
Philippines and its national power corporation;
appeal after final judgment would be inadequate

378

Westinghouse Elec. Corp. v. Republic of Philippines, 951 R2d 1414 (1991)
60 USLW 2424,22 Fed.R.Serv.3d 377,35 Fed. R. Evid. Serv. 1070

if erroneous, may be remedied by granting new
trial.

remedy to challenge order requiring production
of information over defendant’s claim of
privilege.
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Iandamus
Defendants mandamus pe iCon t set aside
district court order directing defendants to
disclose documents that had been revealed to
the Securities and Exchange Commission (SEC)
and the Department of Justice (DOJ) to plaintiffs
in civil litigation based on claims that such
documents were protected by attorney-client
privilege and work-product doctrine were within
scope of proper mandamus proceeding.
3 Cases that cite this headnote
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Mandamus
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Mandamus
Proceedinus in civil actions in ceneral
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Privileged Communications ntd
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Attorney-client privilege obstructs truth-finding
process, so is construed narrowly
40 Cases that cite this headnote
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Privileged Communications and
Confidentiality
— Waiver of privilege

When client voluntarily discloses privileced
communications to third party, privilege is
waived.
.

.

Mandamus was not appropriate avenue to review

district court order upholding work-product
doctrine as protecting documents which plaintiff
had shared with the Department of Justice (DOJ)
from discovery by defendant un civil suit.
-
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ConIidentia1it
Waiver of privilege
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Federal (nunS
On appeal from final Iudment

Federal Courts
-

Pre1iminar proceedimis; depositions and

Companies waived attorney-client privilege
by making voluntary disclosures to the
Securities and Exchange Commission (SEC)
and the Department of Justice (DOJ) during
investigations by those agencies, and exception
to waiver would not be created to accommodate
,

-

.

.

discover

voluntary disclosure to government agencies.

Unlike order compelling disclosure, which has
irrevocable effect, order denying discovery may
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113)

Prh4leged Communications and
Confidentiality
or of privilege
Unfairness to plaintiff did not need to be
found to support finding waiver of attorneyclient privilege by defendant companies through
their voluntary disclosure of documents to the
Securities and Exchange Commission (SEC) and
the Depart nent of Justice (DOJ) during those
gencies’ ins estigation of companies and require
dsciosure to piamtiff of such documents.

116)

Prkileged Communications and
Confidentiality
\Vais or of pris ilege
Under traditional waiver doctrine. voluntary
disclosure to third party waives attorney-client
privilege even if third party agrees not to disclose
communications to anyone else.
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Priilegcd Communications and
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1141

subject.

SFC)
S unties asd Exchange C )mmissic
regulations a macrising confidentiality w uld
not support finding that companies’ oluntar
disclosures during SEC investigations lid not
csaive attorney-client prlsiiege, even though
regulations provided that SEC would maintain
confidentiality as to information and documents
obtained in course of any investigation;
regulations explicitly provided that information
obtained in course of nonpublic investigation
would be made matter of public record
and provided upon request if disclosure of
confidential information were not contrary to
public interest.
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Privileged (ommunications sod
Conlideatialits
‘daiso otprtsiEe,
‘dhen party discloses portion of materials
otherwise pris ileged by attorney-client prix ilege.
while withholding remainder of materials,
privilege is waived only as to those
communications actually disclosed, unless
partial waiver would be unfair to party’s
adversary; if partial waiver does disadvantage
disclosing party’s adversary, privilege will be
waived as to all communications on the same

li5I

Prii1eged Communications and
Con fldentialit
an or of pri loge
memorializing
order
court
Stipulated
confidentiality between companies and the
Department of Justice (DOJ) with respect to
disclosures voluntarily made by companies
during DOJ investigation would not preserve
attorney-client privilege with respect to
information disclosed on theory expectations
of confidentiality were thereby engendered in
companies so privilege was not waived through
disclosures.

Cases that cite [his headnote

[1$)

Federal Civil Procedure
Work Product Pris ilege: rrmal Pieparation
\laterials
Purpose of work-product doctrine is to
promote adversary system directly by protecting
confidentiality of papers prepared by or on behalf
of attorneys in anticipation of litigation.

47 Cases that cite this headnote

J19J

Federal Civil Procedure

Werk Product Privilege. Frial Preparation
Materials
Work-product doctrine serves to protect
attorney’s work product from falling into hands
of adversary, so disclosure to third party does
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Party who discloses documents protected by the
work-product doctrine may continue to assert
the doctrine’s protection only when disclosure
furthers the doctrine’s underlying goal.

not necessarily waive protection ofwork-product
doctrine, as it waives attorney-client privilege.
65 C ase that cite this headnote

1201

Federal Civil Procedure
Work Product Pri ilevc Trial Preparation
\laterials

10 Cases that cite this headnote

1241

Work-product doctrine’s purpose of protecting
confirientiaiit of papers prepared in anticipation
of litigation from disclosure o adversary
requires distinction between disclosures to
am ersaries and disclosures to nonads ersancs,
n determining whether wai er of york product

disclosed
voluntarily
which
Companies
Securities
he
to
ittornoy’s worle product
and Exchange Commission (SFC) and
the Department of Justice tDOJ) during
mv stigations of companies by ttc agencies
wa.ved protectmoi of the aork-product doctrine
not wmthstanding that companies had reasonably
nrts
1
expected the agencies tu keep doeu
.f agencies
en
es
:
confidentmal
disclosed to them
disclosures
had made agreement to keep
confidential protection would have been

don.rine s protectcn has occurred
s. is

1211

hat

to iflS

I e or

-

Federal Ci ii Procedure
Securities and Exchange Commission SEC)
and Department of Justice (DOJ) would be
considered adversaries of company which the
agencies were investigating, for purposes of
determining whether voluntary disclosures by
companies to the agencies waived protection of

waived.
29 (‘uses that cite this headnotc
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51) Cases that cite this hcadnote

Federal Civil Procedure
Waiser
Companies disclosure of attorney work product
to the Securities and Exchange Commission
(SEC) and the Department of Justice (DOJ)
during inuestigations of companies by those
agencies waived work-product doctrine as
against all other adversaries, including foreign
government which brought subsequent civil suit
against companies based on alleged bribery to
obtain power plant contract.
11 Cases that cite this hcadnote

1231

Federal Ciil Procedure
\k ork Product Pri mlege. Trial Preparation
\,.,.

I-

Federal Civil Procedure
Waiscr
Fairness analysis did not apply in determining
whether protection of work-product doctrine
was waived by companies’ voluntary production
of materials to the Securities and Exchange
Commission (SEC) and the Department
of Justice (DOJ) during those agencies’
investigation of companies, so as to entitle
plaintiff in subsequent civil suit to disclosure of

the work-product doctrine.

1221

Federal Cii1 Procedure
‘d giver

such materials.
11 Cases that cite this headnote

1261

Federal Civil Procedure
— Waiver
When disclosure of attorney’s work product
is inadvertent or made to nonadversary, it
is appropriate to ask whether circumstances
surrounding disclosure evidenced conscious
disregard of possibility that adversary might
obtain protected materials, in determining
whether the work-product doctrine’s protection
has been waived.
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During discovery, the Republic sought certain documents
generated during an internal investigation conducted by
Westinghouse’s outside counsel. The investigation was a
response to an investigation by the Securities and Exchange
Commission (SEC”) into allegations that \Vestinghouse had
obtained contracts by bribing foreign officials. Westinghouse
disclosed the documents in question to the SEC in order
to cooperate with the agency’s investigation. Westinghouse
later disclosed the same documents, as well as other, related
documents, to the Department of Justice CDOJ”t n order
to cooperate v. ith an insestigation conducted by the DOJ.
Westinghouse’s petition for mandamus follows the district
court’s ruling that thc disclosures effected a complete waiver
of the attorney c ient priviLege and the work-product doctrine
he documents availabLe t t Republic i
thus end i
discovery

,

Before BECKER, HIJTCHINSON. Circuit Judges and
ATKINS, District Judge

OPINION OF THE COURT

1418 For the reasons that follow, we hold that by disclosing
documents to thc SEC ‘md to the DOJ, Westinghouse waised
both the attorney-client privilege and the work-product
doctrine with respect to those documents. We also hold that
we lack jurisdiction to review Westinghouse’s request for
a writ of mandamus commanding the turnover of certain
documents that the Republic and the NPC shared with the
DOJ pursuant to an agreement for mutual legal assistance.
*

l3F(KlR. Circuit Judge.
This petition for a writ of mandamus requires us to resolve
an important issue that has divided the circuits: whether a
party that discloses information protected by the attorneyclient privilege and the work-product doctnne in order to
cooperate with a government agency that is investigating it
waives the privilege and the doctrine only as against the
government, or waives them completely, thereby exposing
the documents to civil discovery in litigation between the
discloser and a third party. The issue arises in an action
brought by the Republic of the Philippines (the ‘Republic”)
and its National Power Corporation (“NPC”) against
Westinghouse Electric Corporation and its wholly-owned
subsidiary, Westinghouse International Projects Company
(collectively “Westinghouse”). The Republic and the NPC
allege that Westinghouse obtained a large power plant
contract in the Philippines by bribing a henchman of former
President Ferdinand Marcos. Their complaint charges that
Westinghouse and others tortiously interfered with and
conspired to tortiously interfere with the fiduciary duties that
President Marcos owed to the Philippine people and to the
KPC. The complaint seeks damages on a variety of theories.

2
I. FACTUAL BACKGROUND
A. The €‘o,ztract
In the mid 1970s, Westinghouse sought and obtained the
prime contract to construct the first Philippine nuclear
power plant and to ready it for use on a turnkey basis.
As part of Westinghouse’s efforts to procure the contract,
it retained as its “special sales representative” Herminio
T. Disini, a Philippine businessman and close friend and
associate of then-President Marcos. Dismni agreed to promote
Westinghouse’s interests with the NPC, which was the
Philippine government agency responsible for electric power
generation and for contract negotiations on the power plant
project. Westinghouse received the prime contract for the
power plant. Several years later, newspaper articles appeared
in the Philippine and American press, charging that the
company had procured the contract by passing bribes to
Philippine government officials through Disini.

B. The SEC Investigation and Westinghouse’s Disclosures
Pursuant Thereto
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In January 1978, shortly after the appearance of the press
reports concerning Westinghouse’s alleged misconduct in
connection with the Philippine nuclear plant, the SEC
commenced an investigation into whether Westinghouse
had violated United States securities laws by making
illegal payments to obtain the contract. In March 1978.
Westinghouse retained the law firm Kirkland & Ellis to
conduct an internal ins estigation into whether company
offictals had made improper payments. in the course of the
internal investigation, which lasted until November 1978.
Kirkland & Ellis produced two letters reporting its findings

Vestinglouse, howd the Sf C
I e aw frm at the bcl-est
nsestigators one of the letter reports and, in addition, orally
presented t’. findings to the agency. Kirkland & Ellis did
not supply the SEC sith any of the documerts underlying
he presentation and the redort and the EC agreed not to
etain th. report Westinghouse a serts that in disclosing to
the SEC the results of the Kirkland & Fllis investigation, it
relied upon the SEC’s confidentiality regulations, as well as
the Eighth Circuit’s decision in tjii’i ‘ulod /ndo.,ait’s, Jn,
7) (en bane), as creating
7
‘vieredith, 572 F2d 596 (8th Cir.19
a reasonable expectation of continuing confidentiality for the
materials shown to the SEC.
In 1980, the SEC served subpoenas on Disini. based on
allegations that he had engaged in illegal activities relating to
the award of the prime contract for the power *1419 plant.
Thereafter, counsel tot Westinghouse and for Disini entered
into a joint defense agreement. under which they agreed
to exchange— and to maintain confidentiality with respect
to privileged information and work product. Counsel for
Disini, the law firm Baker & McKenzie, subsequently began
negotiating with the SEC on his behalf. As a result, the
accounting firm Coopers & Lybrand was retained to perform
audits tracing the funds that Westinghouse had paid to Disini.
Coopers & Lybrand summarized the results of these audits
in a report that Disini made available to the SEC, which in
turn agreed to keep the contents of the report confidential and
neither to copy nor to retain it, Pursuant to their joint defense
agreement, Disini provided Westinghouse with a copy of
the Coopers & Lybrand report. The SEC discontinued its
-

made illegal payments to obtain contracts not only in
the Philippines, but also in other countries. A grand jury
subsequently issued a subpoena. with which Westinghouse
complied, requesting that the company produce certain
privileged documents (not at issue here) subject to the
confidentiality protections of FRCrP n(t). The DOJ’s
investigation ended when Westinghouse entered into a plea
agreement concerning payments that the company admitted
making in order to obtain business in Egypt

n 1986 after Marcos was deposed as P”cstdent of the
Philippines the DOJ reactivated ts 1978 mvestigation
of West nghou es conduct in procurirg the turnkey
contract on the Philippine nuckr plant, \ grand 1Ui
subpoenaed the Kirkland & Ellis letters reporting the
results of Westinghouse’s internal investigation. a ‘veil
as gill documents accumulated in connection with that
invcstigatior. In ar effort to preserve ‘C attorney chen
privilege and work product protection, Westinghouse moved
to quash the subpoena. After entering into a confidentiality
agreement with the DOJ, subsequently memorialized in a
stipulated court order entered in the district court for the
Western District of PennsyLvania, Westinghouse disclosed
the subpoenaed documents to the grand jury According to
Westinghouse, this agreement, which was itself confidential,
provided
that the [DOJ) review at Westinghouse
counsel’s office (but not keep copies
of) attorney-client privileged and work
product protected materials in the
Kirkland & Ellis files, that the
information contained therein would
not be disclosed to anyone outside
of the [DOJ], and that such review
of the Kirkland & Ellis documents
would not constitute a waiver of
Westinghouse’s work product and
attorney-client privileges.
See 132 F.R.D. at 385 86. The DOJ’s investigation is
apparently still ongoing (at least the record does not indicate
the contrary).

investigation of Westinghouse in April 1983,

C. The Department of Justice Investigations and
Westinghouse’s Disclosures Pursuant Thereto
In 1978, the DOJ began to investigate Westinghouse. The
DOJ’s investigation explored whether Westinghouse had

D. The Republic’s Investigation
In 1987. the Republic initiated its own investigation into
the contract-procurement activities of Westinghouse and a
second company, Burns & Roe Enterorises, Inc., a New
Jersey corporation that had obtained the architecture and
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engineering contract on the power plant project and that
also had secured the services of Disini as a “special sales
representative.” The Republics Presidential Commission on
Good Government (the “PCGG”). the government entity
charged with investigating Westinghouse’s and Burns &
Roes conduct, subsequently entered into an agreement with
the DOS, denominated the ‘Agreement on Procedures for
Mutual Legal Assistance” (the “Agreement”)
The Agreement, which is still in force, provides that the
PCGG and the DOJ will exercise their best efforts to provide
one another with information and materials reles ant to their
cc neur em inve t gatior s th st car b used ir any subsequent
erimir al civil and administratie proceedirgs Under the
Agreement. the PCGG and the DOS also ha\e undertaken
to maintain confidentiality * 1420 as to all correspondence
ance..’n’vg shared information

II. PROCEDURAl. hISTORY
A. The Current Proceedings
In December 1988. the Republic and the NPC brought suit
against Westinghouse and Burns & Roe in the district court
for the District of New Jersey. In a fifteen-count complaint,
the Republic and the NPC alleged breach of contract, fraud,
negligence, tortious interference with fiduciary relationship,
civil conspiracy, violation ofthe federal Racketeer Influenced
and Corrupt Organizations Act, and antitrust violations. The
complaint also included a number of pendent state claims.
Pursuant to a clause in its contract with the NPC,
Westinghouse moved to stay the action pending arbitration.
Flood & conk/liz
Relying on Prima Paint Corz.
‘hinzJ/ictztii’ig (‘a.. 355 LT S. 395, 87 S.C’t. 1801, IX L,Fd.2d
1270 (1967), as well as other Supreme Court precedents,
the district court stayed all claims except (1) the claim that
Westinghouse. along with Burns & Roe, tortiously interfered
with Marcos’s perfonnance of the fiduciary duties that he
owed to the Philippine people and (2) the claim that the two
defendants conspired to prevent Marcos from performing his
fiduciary duties to the Philippine people and to the NPC.
In the course of discovery on these two claims, the Republic
requested that Westinghouse produce the documents that it
had made available to the SEC and to the DOJ, Westinghouse
objected to this discovery request. invoking both the
work-product doctrine and the attorney-client privilege,
Westinghouse sought, in turn, to discover documents that

the Republic had shared with the DOS under the Agreement.
The Republic resisted, asserting that these documents were
protected by the work-product doctrine.
The magistrate judge supervising discovery concluded
that Westinghouse had waived its attorney-client privilege
regarding the documents it disclosed to the SEC and to the
DOJ because at least in adversarial situations, once disclosure
has been made to a government agency, any privilege is
last, notwithstanding any confidentiality agreement between
Westinghouse and the government. He therefore ruled that
Westinghouse must identi’ and produce all documents
c’iselosed a the DOS nd to t e SI( althmgh he ins ited
Westinghouse o appeal this rilin3 the di t et co rt
f he magistrate judge limber held that the documents
that Westinghouse had requested from the Repubh ‘acre
protected by th york product doctrine and therefore ‘a crc
not subject to discos cry. The magistrate judg reasoned that,
because the DOJ is an ally of the Republic. the latter, by
sharing information with the agency, had not subverted the
principles of the adversary system in which the work-product
doctrine is grounded. The magistrate judge also reasoned
that the sharing of information between the DOJ and the
Republic was “highly unlikely” to lead to the disclosure of
the infonnation to adversaries.

B. The District court’s Opinion
The district court affirmed both rulings. First, the court
observed that although the attorney-client privilege ordinarily
is waived by the disclosure of privileged information to a third
party, a circuit split exists over whether waiver occurs when
the disclosure is made to the government. Because this court
has not previously resolved the issue, the district court had
to choose between the Eighth Circuit’s holding in Do’ersificd
Juthzsiriec, Inc. v iIrdith, 572 F,2d 596 (8th Cir.1977) (en
bane), that the attorney-client privilege is xvaived only with
respect to the government, and the D.C. Circuit’s position,
articulated in Fermion C’oip. c. Liz/ted Siate.c, 665 F.2d 1214
(D.C.Cir.198l), that the disclosure of privileged information
to any third party, including the government, destroys the
privilege.
In UluteLl S’razes z. Rockwell International, 897 F.2d 1255
(3d Cir.1990), we expressly reserved the question whether
the disclosure of protected information effects a complete.
or only a selective, waiver of *1421 the attorney-client
privilege. The district court detennined, however, that our
earlier decision in Jo ic (irand Jury Jiu tigatzon .Sun
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Co.). 599 F.2d 1224 (3d Cir. 1979), effectively had resolved
the issue for two reasons First, the court concluded that
our explicit rejection of Divers(fiedS reasoning regarding
the appropriate scope of the attorney-client privilege in the
corporate context in Sun Co. implicitly rejected Diversfiedv
reasoning in all contexts. Second, the court concluded that
because we had sought in Sun Co. to enhance the development
of a uniform rule concerning the application of the attorneyclient privilege to corporate commumcatic ns, we also would
adop the majorit) rule on whether the disclosure of privileged
‘nf rrat’on o the goscrnrier vitiates he privilege She
court took the 0 C Circuits position to represent the majority
rule Fat we wo Id ad ot
Th list icr a u
also eld iat ‘1
ocum s a
Westinghouse had disclosed tu the SEC and to the )OJ
wer rot orn ectel iy Cc voTk ,,r duct dotrne set forth
i
CCI 2((b (
Citing the Supreme C un’s decision ir
C tot / Stat
hles 42. F S 225 9 S F t
160 4
I Ed 3d 4 (1970, as u eli as this courts decision in Sun Co,
the district court emphasized that the work-product doctrine
s not absolute and may be waived. 132 1 ,R.D at 388 89,
Noting that this court had not yet indicated the circumstances
under which the work-product doctrine is waived, id. at
389, the court looked to the opinions of other courts, id ,.it
389 90 On the basis of those opinions, the district court
concluded that “[s]mce the work-product privilege doctrine
is based on maintaining a healthy adversarial system, once
the privileged information is disclosed to any adversary the
privilege is destroyed.” Id at 390 Implicitly determining
that the SEC and the DOJ were Westinghouse’s adversaries,
the court held that by voluntarily disclosing information and
documents to these agencies, Westinghouse had waived the
right to assert the protection of the doctrine.
...

In contrast, the district court held that because the DOJ and
the Republic are litigation “allies,” their mutual disclosure
of information under the Agreement did not give rise to
a corresponding waiver of work-product protection. Id. at
390 91. The court noted that this holding was consistent
with its decision in Shulton, Inc i’ Optel Corp., 1987 WE
19491, 1987 U.S. Dist LEXIS 10097 (D N J.). 132 F.R D. at
390 Following Shulton, the court reasoned that “[d]isclosing
information to any ally may strengthen, rather than destroy,
the adversary process, as allies who fortify their cases against
their mutual adversary have a greater chance of defeating that
athersary”Id at 391

The district court subsequently denied Westinghouse’s
motions for reargument or, in the alternative, for certification
pursuant to 28 U.S.C § 1292(b). The court, however,
concluded that Westinghouse had raised “substantial
question[sJ” concerning the application of the attorney-client
privilege and the work-product doctrine “which should be
rcsoled by the Third Circuit in the last instance rather than
myself.” Therefore, the court granted Westinghouse’s motion
for a stay pending efforts to review its disclosure order

HI &PPELLTE JURISDIC HON

Cr its petition for the extraordinary yr t o mandamus
estmglouse asks that we set aside ho h aspects c f the
district ourt s c rder which h Id that ( ) We tinghouse
bau warred h’ attorncy-dicnt pri’ lage and wo6 -product
octrine regarding the documents it disclosed to the SEC and
to the DOJ and that (2) the Republic had not waived the workproduct doctrine regarding the documents it disclosed to the
DOJ pursuant to the Agreement for Mutual Legal Assistance
As a threshold question, we must decide whether mandamus
may be used as a means of re iewing those orders.
*1422 Mandamus is authorized by the All Writs
Iii
[21
Act, 28 U.S.C. § 165 1(a) (1988), which provides.

The Supreme Court and all courts
established by Act of Congress may
issue all writs necessary or appropriate
in aid of their respective jurisdictions
and agreeable to the usages and
principles of law,
The language of section 1651 itself establishes a prerequisite
for our jurisdiction: because the writ must be “in aid of’
our jurisdiction, the case must be one that lies within
‘some present or potential exercise of appellate jurisdiction.”
Bogosian a Gulf Oil Coip., 738 F.2d 587, 591 (3d Cir. 1984)
(quoting En/ted States v. RMJ Co 599 F” 2d 11 83, 1185 (3d
Cir. 1979)). See also [6 Charles A. Wright & Arthur R. Miller.
Federal ]‘racticc’ and P,vcedure § 3932 at 185 (West 1977)
(“Wright & Miller”). That prerequisite plainly is satisfied in
this case. Given our jurisdiction to review final judgments
under 28 U S.C. § 1291, it is clear that the underlying case
may at some future time come within the court’s appellate
jurisdiction. Bogosian, 738 F.2d at 591, see also McClellan
a Carlancf 217 U.S. 268, 30 SEt. 501, 54 LEd, 762 (1910)
(writs of mandamus may issue in aid of appellate jurisdiction
yet to be acquired).
,
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further consideration of the papers. The test for the grant of
Another prerequisite for mandamus mandamus *1423 is rigorous indeed, As we have explained,
[5j
[4]
131
mandamus is appropriate only in extraordinary situations,
jurisdiction emanates from the final judgment rule’
SpnrcI. 759 F.2d at 314, and the writ will be granted only
mandamus must not be used as a mere substitute for appeal.
where the petitioner has shown that the district court has
3932 at 185. That prerequisite is
lt’ Wright & \liller,
committed a “clear error of law,” id, Moreover, the petitioner
satisfied in this case with respect to the order compelling
has the burden of showing that its right to mandamus relief is
Westinghouse to produce the documents it disclosed to the
“clear and indisputable.” Id. We now turn to \Vestinghouses
SEC and to the DOJ. Westinghouse “ha[s] no other adequate
59
attorney-client privilege and work-product claims As our
means to attain the relief (it) desires,” .Se,’ci i. Peil,
discussion will demonstrate this lgorous test is not met here
F c 312 14 13d Cir 1985) (quotIng 411 d Chcrnkul (1 tp
L) ;iU ho 4i9 I S 3. 34. 01 SCI. I sS, I 30. 6
“Whenadistrict court orders production
Ltd 2i 19
o nforration over a litigants claim of a privilege n t
iV THE TTOREY—CL lENT PRl ILEGE
disclose appeal after a final udgmcnt is an iradequate
AND 1HE SELF( TIVE WAIVER THEORY
£ 2d at 591 (citation omitted).
remedy. P ‘oonii.
The central cuestien regarding Westinghouse’s attorney
client privilege clam is the vahdmty of the elthrated od
Our jurispmdencc also focuses attentior or “tF
[6J
‘ ni’ 1.Stut
(1 ziOn;
instructicnal goals of andamus
controversial selective waiver theory fashoned by the
Rmiewwouldcomportwith
ntM 1 .26 SU. a9’ (3d( ir. 98
Eighth Circuit in LOme;’iiiz d ftohrt’i; fin ; )f rod/in
decided
previously
not
nas
This
court
,
‘z72 F.2d 59o (tth Cir.i9X) (en bane). and resoundingly
that consideration too.
t
rejected by the DC. Circuit in Pr; mm; (‘n’p. v United
the important attorney-client privilege and work-produc
issues presented by Westinghouse’s petition. Moreover, the
.Stak’s, 665 F.2d 1 214 (DC, Cir. I 9 1), and subsequent cases.
other courts of appeals that have addressed the issue have
See in cc Subpoenas Duce,i Ti ruin, 38 F.2d I36 (D.C.
F.2d
572
Dii’L’rii,ticd
Compare
reached contradictory results.
Cir. 1984): In cc .Sealed Cave, 676 F.2d 793 (f).C. Cm 1982).
596, with Pi’rmian, 665 F.2d 1214,
In Divers(Iied the Eighth Circuit held that disclosure of
material protected by the attorney-client privilege to the SEC
[8J Therefore, we hold that Westinghouse’s petition during a formal investigation constituted only a selectie
[7]
to set aside the district court’s order directing Westinghouse
waiver of the privilege, and that therefore the material could
to disclose the documents that it revealed to the government
not be discovered in subsequent civil litigation.
fails, at the threshold, within “the line of cases recognizing
that mandamus may properly be used as a means of immediate
It is often stated that the purpose of the attorney-client
of
appellate review of orders compelling the production
privilege is to encourage “frill and frank communication
documents claimed to be protected by privilege or other
between attorneys and their clients.” See, for example,
interests in confidentiality.” Bogo;ian, 38 F 2d at 591. See
fohi; Co i’ United States, 449 L.S. 383. 389, 101 S.Ct.
11)8,
111
l
F.2d
785
also ( ‘ipul/une z Liggen (34oup, Joe..
677, o6 L.Ed.2d 584 1981). Full and frank communication is
(3d Cir. 1 98o) (“[M]andamus has been held to be appropriate
not an end in itself, however, but merely a means to achieve
when a failure to issue the writ would lead to the disclosure
the ultimate purpose of the privilege: “promot[ingj broader
that
however,
also
hold,
We
of confidential materials.”).
public interests in the observance of law and administration
mandamus is not the appropriate avenue to review the
of justice.” Id. See also Developments, 98 Iiarv.L.Re at
1644 (cited in note 7). The Supreme Court recognized this
district court’s order upholding the work-product doctrine as
DO!.
with
the
shared
Republic
the
the
documents
applied to
underlying rationale for the privilege long ago, when it stated:
which
of
Unlike an order compelling disclosure, the effect
[The attorney-client privilege] is
is irrevocable, an order denying discovery may be reviewed
founded upon the necessity, in the
on appeal from the final judgment, and, if erroneous, may be
interest and administration of justice,
remedied by granting a new trial.
of the aid of persons having knowledge
of the law and skilled in its practice,
[91 The decision to examine Westinghouse’s attorney-client
which assistance can only be safely
privilege and work-product claims at the threshold does not,
and readily availed of when free from
howover. conclude the mandamus issue, but only permits
,

‘

.
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in giving legal advice to the client without waiving the
privilege. 8 Wigmore, Evidence § 2301 at 583 (McNaughton
rev. 1961), McCormick. Em’idenca. § 92 at 188, Courts have
also held that the client may disclose communications to co
defendants or co-litigants without waiving the privilege. See,
for example, Jlunm’dee m’ I ‘n/ted States, 355 F.2d 183, 184
85 (9th Cir, 1965. These exceptions are consistent with the
goal underlying the privilege because each type of disclosure
is sometimes necessary for the client to obtain informed legal

the consequences or the apprehension
of disclosure.
B/ui k/men. 2R U.S. 464. 40, 9 S.Ct. 125. 32 LEd.
48 (1 SF8) (quoted in Lpjohn. 449 L’S. at 389, 101 S.Ct.
at 682) See also Edward W. (‘learv, ed., tfcCo,iii/i on
Piw/inert ‘7 at 204 (West 1972) (“The proposition is that
the detriment to justice from a power to shut off inquirY to
pertinent facts in court, will be outweighed by the benefits
to justice (not to the client) from a franker discLosurc. in the
lion,

a.

athice,

lawyer’s office ‘)
Westinghouse in essence asks that we recognize
1121
prtvilege obstructs another exception to the s’miver doctnne. one designed to
d ran ly I
accomr odate vc luntary dsclosurc to govcr mcrt agencies
MO F1d
Ii’ this rgard. ,ve note preliminarily that numerous caies have
J,e’::mc:;’,,s’)s
applied the traditional waser doctrine to communications
(D C (‘jr ‘979),
2iscloscd to government agencies See Note, TIme I nmn /
1 s am moe t2(
[u/s (ii otis n of n It Coiporati n Ti skye
(a m
9s4, (citing cases
39 StanERee. 789. 92 md a 17
The privilege “protects
E 24 314. 23 ith Lir i’mL.
finding s ai’, er when disclosures made to various government
on/v those disclosures necessary to obtain informed legal
absent
agencies, including the IRS, the DOJ, the Department of
*1424 advice which might not have been made
Labor, and the SEC).
oiled S’tafc’s, 425 (OS. 391, 403,
the privilege.” I’ivher s

l0j
i1i Beaue the attorn’y-c!ient
nstru
s
the rut v. mdi w pro ess
,S.,,
(‘a
n
as
/r
Jar
;
(,,u’o/
ti
135 3o e.ir.’”o l’s ‘a r.x’J On;
1,11/is isl 4 F .2.4 (2, (J’5
i*. so Ti asp
4 cia n (, i
I a
Raw us B ri

96 S.C’t. 1569, 15, 48 LEd.2d 30 (19o) (emphasis
added). Accordingly, voluntary disclosure to a third party
of purportedly privileged communications has long been
considered inconsistent with an assertion of the privilege.
LniiedSiuic.c m’.JT& T, 642 F.2d 1285. 1299 (D.C. Cir.IQ0i.

In Divers fiea’ the Eighth Circuit departed from the traditional
waiver doctrine by recognizing an exception for voluntary
disclosures made in cooperation with SEC investigations. The
court’s explanation for its departure consists, in its entirety, of

As one commentator cogently explained:

the following sentence:

If clients themselves divulge such information to third
parties, chances are that they would also have divulged it to
their attorneys, even without the protection of the privilege.
Thus. once a client has revealed privileged information to a
third party, the basic justification for the privilege no longer

To hold otherwise may have the effect
of thwarting the developing procedure
of corporations to employ independent
outside counsel to investigate and
advise them in order to protect
stockholders, potential stockholders

applies

and customers.

Stuffing ihc Rabbit Back into the flat,
L,mited lEaner u/ the irtnniem’ C7icni Prii’ileiti ill an
ldmini.strali;’e .‘lgenci’ fnsostigathaz. 131) lJ.Pa.L.Re

Comment.

52 F.2d atOll,”

-

1198, 1207 (19821. Consequently, it is well-settled
that when a client voluntarily discloses privileged
communications to a third party, the privilege is waived.
See Rockwell, 89” F.2d at 126. See also S Wright &
Miller, 2016 at 127 and n. 71; id., § 2024 at 210 (citing
cases).
When disclosure to a third party is necessary for the client
to obtain informed legal advice, courts have recognized
exceptions to the rule that disclosure waives the attorneyclient privilege. For example, courts have held that the client
may allow disclosure to an “agent” assisting the attorney

In rejecting DiversUIed the D.C. Circuit observed that it
could not see how the availability of a selective waiver
“would serve the interests underlying the [attorney-client
privilege].” Permian, 665 F,2d at 1220. The court reasoned
that selective waiver “has little to do with” the privilege’s
purpose ---protecting the confidentiality of attorney-client
communications in order to encourage clients to obtain
informed legal assistance. Id. The court explained that while
voluntary cooperation with government investigations “may
it is hard to understand how such
be a laudable activity.
conduct improves the attorney- *1425 client relationship.”
...
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Id. at 1221 The court then advanced a second reason for
rejecting the selective waiver rule, stating:
The client cannot be pennitted
to pick and choose among his
opponents, waiving the privilege
for some and resurrecting the
claim of confidentiality to obstruct
others, or to invoke the privilege
whose
communications
to
as
has
already
he
onfidentiahty
compromised for his own benefit
The attorney-client prixilege is
uch tacO al
a t desigi d tor
crop

mert

We find the first part of the D.C Circuits reasoning
persuasixe. The Eighth Circuits solc justification (hr
permitting selective waiver was to encourage corporations
to undertake internal investigations. Unlike the two widely
recognized exceptions to the waiver doctrine we discussed
at page 1424, selective waiver does not serve the purpose of
encouraging full disclosure to ones attorney in order to obtain
informed legal assistance: it merely encourages voluntary
disclosure to government agencies, thereby extending the
privilege beyond its intended purpose. See Note, 36
Stan.L Rev, at 804 (noting that selective waiver rule
merely encourages disclosure to government agencies;
Developments. OF 1{arv,L.Rcv. at 1645., 1647 (notingeoncern
that selective waiver rule extends breadth of attorneyclient privilege). Moreover, selective waiver does nothing to
promote the attorney-client relationship: indeed, the unique
role of the attorney, which led to the creation of the privilege,
has little relevance to the selective waiver permitted in
Diversified. See Note. 36 Stan.L.Res. at b04.
The traditional waiver doctrine provides that disclosure to
third parties waives the attorney-client privilege unless the
disclosure serves the purpose of enabling clients to obtain
informed legal advice, Because the selective waiver rule in
Diversified protects disclosures made for entirely different
purposes, it cannot be reconciled with traditional attorneyclient privilege doctrine, Therefore, we are not persuaded
to engraft the Diversified exception onto the attorney-client
privilege. Westinghouse argues that the selective waiver rule
encourages corporations to conduct internal investigations
and to cooperate xxith federal investigative agencies. We
agree with the D.C. Circuit that these objectives, however

laudable, are beyond the intended purposes of the attorneyclient privilege, see Periniun. 665 F,2d at 1221, and therefore
we find Westinghouse’s policy arguments irrelevant to our
task of applying the attorney client privilege to this case. In
our view, to go beyond the policies underlying the attorneyclient privilege on the rationale offered by Westinghouse
would be to create an entirely new privilege
Several factors counsel against the creation of a new privilege
allowing parties to disclose communications to government
agencies vithout waiving the attorney client privilege First
necause pm ileges obstruct the truth-finding process. Oie
Supreme Court has reneatedir warned the federal courts to
be cautious in reconizi xg cx priv legcs See for xample
11 SLit at 582 (cited in note 8.
5 i is is anio
si. if P
iiii
In addttion. the Supreme Court has been “especially rciuetant
recognize a privilegc in an a ca uhere I appears that
Congress has considered the competing concerts but has not
provided the privilege itself,’ Id. in 1984. Congress reiected
an amendment to the Securities and Exchange Act of 1934,
proposed by the SEC, that would have established a selectix e
waiver rule regarding documents disclosed to the agency.
See SEC Statement in Support of Proposed f 24(d) of the
Securities and ExchcrngeAct of 1934, in 16 Sec.Reg. & L.Rep.
at 461 (March 2, 1984).
Moreover, although a selective waiver rule might increase
voluntary cooperation with government investigations, a new
privilege iritist “promote [ j sufficiently important interests
to outweigh the need for probative evidence.’ Trun,m’1, 415
Li S. at 50, 100 S.CL at 912 (cited in note 8). We do not
question the importance of the public interest in voluntary
cooperation with government investigations. We have little
reason to believe, however, that this interest outweighs “the
fundamental principle *1426 that ‘the public has a right
to every man’s evidence.’ L. nhi’crvin of Pennsili’smiu, 110
...

“

S.Ct.

‘it

582 (citations omitted).

In addition, we do not think that a new privilege
is necessary to encourage voluntary cooperation with
government investigations. Indeed, no such privilege was
established at the time Westinghouse decided to cooperate
with the SEC and the DOJ. When Westinghouse first
disclosed privileged materials to the SEC, only one court of
appeals had adopted the selective waiver rule. By the time
Westinghouse made its disclosures to the DOJ. another court
of appeals had trenchantly rejected the selective waiver rule.
We find it significant that Westinghouse chose to cooperate
despite the absence of an established priviieoed protecting
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disclosures to government agencies. We also note that many
other corporations also have chosen to cooperate with the
SEC despite the lack of an established privilege protecting
their disclosures. See Note, 36 Stan,L,Res. at 822 (noting that
over 425 corporations participated in the SEC’s Voluntary

the privilege against a different entity in an unrelated civil
proceeding such as the instant case,

[171 Moreover, even if Westinghouse could preserve the
privilege by conditioning its disclosure upon a promise
to maintain confidentiality, no such promise was made
Disclosure Program Il in 1979, when only one court of
here regarding the information disclosed to the SEC. As
appeals had adopted the selective waiver rule).
Westinghouse emphasizes, SEC regulations in effect at the
time
of Westinghouse’s disclosures to that agency provided
II 31
[141 Our rejection of the selective wais er rule does not
that
the SEC would maintain confidentiality as to intormation
depend, howcs er on the second reason the D C. Circ ut gave
nd documents obtained n the course of an nv estugation
r F,,mion for rejecting Diver 1
/icd GeneralLy thc. airnes
Sec
l CFR §4 20.2, 24)0 4 1)78), Wed not think,
doctrin
is ins oked in partial as opposed to selective
rwevr that these rgulations justified a reasor able belief
Osur ae
‘is ea vulv, Letuv rather thar
n Vvestinghouses part tiat the attorr v client privilege
oartuaL disclosure ‘I hc courts md comunentat rs dusa’’r e
vould be prese ed with espect to the Kid’ and & Ellis
about ulether tler is n3thin
fair about sele ti
letter and the other informatior disclosed o the SFC.
us sur
Hc e it is unneces amy to deci& the questio s
s the Republic obser es, the very regulations on which
W need so find un airncss to the Republic ir order to fnd
Westinghouse relies explicitLy. provided that information
vs aiver because vs e have concluded already that the attorney
thtained in the course of a non-public investigation must
clic.nt privilege protects only those disclosures necessary tt
be made a matter of public record and pros ided upon
encourage clients to seek informed legal advice and that
request if the disclosure of the confidential information svas
Westinghouse’s disclosures were not made for this purpose.
“not contrary to the public interest,” 17 CFR § 240.0 .04
(1978). Moreover, as the Republic further notes, the SEC
Westinghouse further contends, however, that the unsuccessfully sought to have the Securities and Exchange
[151
SEC’s regulations concerning confidentiality and the
Act of 1934 amended to include a specific provision
stipulated court order memorializing the confidentiality
establishing a selective waiver rule protecting corporate
agreement between Westinghouse and the DOS must
disclosures to the agency. See SEC Statement in Support of
be regarded as preserving the attorney-client privilege
Proposed,’ 24(d) ofthe Securities and Exchange Act of 1934,
with respect to the information disclosed because of
in 16 Sec.Reg. & L.Rep. at 461 (March 2, 1984). That the
Westinghouse’s expectations of confidentiality engendered
SEC itself sought such legislation suggests that the SEC did
thereby. We reject Westinghouse’s *1427 argument that it
not interpret its regulations to confer the selective waiver that
did not waive the privilege because it reasonably expected
Westinghouse would have us find in them. 15
that the SEC and the DOJ would maintain the confidentiality
of the information that it disclosed to them,
‘

‘

1161 Even though the DOS apparently agreed not to disclose
the information, under traditional waiver doctrine a voluntary
disclosure 14 to a third party waives the attorney-client
privilege even if the third party agrees not to disclose
the communications to anyone else. See, for example,
Rockwell, 897 F.2d at 1265 (“The attorney-client privilege
does not apply to communications that are intended to be
disclosed to third parties or that in fact are so disclosed.”)
(emphasis added). See also 8 Wigmore, Evidence, § 2327
at 636; Note, 36 Stan.L.Res. at 792. We also note that the
agreement between Westinghouse and the DOS preserved
Westinghouse’s right to invoke the attorney-client privilege
only as to the DOS and does not appear in any way to
have purported to preserve Westinghouse’s right to invoke

V. WESTINGHOUSE’S CLAIM FOR PROTECTION
UNDER THE WORK-PRODUCT DOCTRINE

Westinghouse also argues that the work-product doctrine
shields the documents that it disclosed to the SEC and to
the DOJ from the Republic. Once again, Westinghouse’s
argument requires us to choose between positions taken by
the Eighth and D.C. Circuits. In order to evaluate those
positions, however, we must begin with a review of the
purpose underlying the work-product doctrine,
[181 The purpose of the work-product doctrine differs from
that of the attorney-client privilege. See, for example, Stephen
*1428 A. Saltzburg, (‘orporaic andRc’latc’ditior,iti C heat
Pi’ii’ilcgu Claims: .1 SulfçnstedApp;oach. 12 llofstra L.Rv.

Westinghouse Elec. Corp. v Republic of Philippines, 951 F.2d 1414 (1991)
60 USLW 2424, 22 Fed.R,Serv.3d 377, 35 Fed. R. Evid. Serv. 1070
-

2Q. 303 n. 121(1 9X$1: Wilicox, 49 Md.L.Rcs. at 922 23. As
we have explained, the attorney-client privilege promotes the
attorney-client relationship, and, indirectly, the functioning
of our legal system, by protecting the confidentiality of
communications betsseen clients and their attorneys. In
contrast, the work-product doctrine promotes the adversary
system directly by protectmg the confidentiality of papers
prepared by or on behalf of attorneys in anticipation of
litigation. Protecting attorneys’ work product promotes the
adversary system by enabling attorneys to prepare cases
v ithout fear that thAi work product will be used against their
10 1. 9
[u’/i 32’ U.S. -N5,
clients, IT Iin,ni
17 & T
385 v3 4, 91 U Ld 151 I47 ; ni larut
34 F
F C r.198)
28 1 9
1191 A disclosure to a third party waics the attorney-client
necesary tc fttrtF ar the
prtvilegc unless the dsclo.,ute
goal of cnahling the cli otto seek inforned legal assistance,
Because the work-product doctrine serves instead to protect
an attorney’s work product from falling Into the hands of an
ads ersary, a disclosure to a third party does not necessarily
waive the protection of the work-product doctrine, Most
courts hold that to waive the protection of the work-product
doctrine, the disclosure must enable an adversary to gain
access to the information. See, for example, AT & T, 642 F,2d
at 1299. See also 8 Wright & Miller. f 2024 at 210 (citing
cases).

over the reasons behind this principle and thus, over
application to specific circumstances.

its

For example, the Eighth Circuit has found the mere fact of
disclosure to one adversary sufficient to waive the work-

product doctrine as against other adversaries, even when the
first adversary agreed not to disclose the protected documents
to anyone else. The court took this position in In cc C’Jn’vs!cr
5()
.Uu1O?’3 (0i7’. Di riiigJu athnii;.,,; I’ifi$rLIfli LitiyLznm.
r 3d 844 (8th C it. 988) That case involved a corporation
that had disclosed protected materials to its adversaries
voluntarily in a civil suit during settlement negotiations and
pursuant to a confidentiality agreement The United States
\ttorney subsequently sough access to the rsaterials or use
in a related criminal action against the corporation With
little explanation, the Eighth Circuit held that. desrnte the
confidentiality agreement. the corporation Fad waised the
uork-product doctrine by voluntarily disclosing the materials
to an adversary. $60 F23 at ‘An 47,
In contrast, the 0 C Circuit has employed an analysis that
considers the fairness of selectively disclosing work product,
the discloser’s expectations of confidentiality, and the policy
underlying the work-product doctrine. The court applied this
analysis in Subpoenas, which held that a corporation that
had voluntarily disclosed materials protected by the workproduct doctrine to the SEC. in order to take advantage

of the agency’s Voluntary Disclosure *1429 Program. had
corporation’s
1211 We agree that the purpose of the work-product waived the work-product doctrine as against the
1201
for
materials
same
shareholders, svho sought access to the
doctrine requires us to distinguish between disclosures to
use in their subsequent civil suit against the corporation. The
adversaries and disclosures to non-adversaries. We also find
court first concluded that it was unfair to selectively disclose
Westinghouse’s argument that the DOJ and the SEC were not
work product to one adversary and not to another. See 738
its adversaries to he without merit. Unlike a party who assists
iT2d at 1372. The court then determined that the corporation
the government in investigating or prosecuting another, see
not have any proper expectations of contidentialit
“did
DOJ
investigation
AT& F tA2 F2d at 1301) (party assisting
which might mitigate the weight against them of such general
of another not an adversary to DOJ), Westinghouse was the
considerations of fairness.” Id. Finally, the court decided that
target of investigations conducted by the agencies. Under
the policy considerations behind the work-product doctrine
these circumstances, we have no difficulty concluding that the
did not call for recognizing an exception for the SEC’s
SEC and the DOJ were Westinghouse’s adversaries. See also
Voluntary Disclosure Program. The court explained:
In ic .Suhpoena.s Duce,s Teurn, 738 F,2d 1367, 1372 (D C.
Cii,1 984) (“Subpoenas”) (“no question” that target of SEC
investigation was SEC’s adversary).

1221 The more difficult question is whether Westinghouse’s
disclosure to these two adversaries waives the protection
of the work-product doctrine as against the Republic. Even
though the courts generally agree that disclosure to an
ads ersary waives the work-product doctrine, they disagree

A healthy adversary system affords protection to an
attorney’s trial preparation as against actual and potential
opponents.... It is said that [voluntary disclosure to
government agencies] will be hindered unless the work
has already
product privilege covers [it]. Permian
rejected, for the attorney-client privilege, an exception
for such disclosure, saying, “we cannot see how
‘the developing procedure of corporations to employ
independent otitside counsel to investigate and advise
...
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them’ would be thwarted by telling a corporation that it
cannot disclose the resulting reports to the SEC if it wishes
to maintain their confidentiality.’ The same choice is open
under the work product privilege.
Id. at 1375 (citations omitted).

We hold that Westinghouse’s disclosure of work
1231
product to the SEC and to the DOJ waived the work-product
doctrine as against all other adversaries. As we explained at
pave l4’4 parties who have disclosed materials protected by
the attorney-client privilege may presers e the privilege when
the dt’,closure was necessary to further the goal underlying the
prtv lege We rcquirc the amc Thowing ot relationship to he
unde lying goal when a party discloses documents protecUd
h the work-preduct doctrine. in other words, a party who
discloses documents protected oy the stork-product doctrinc
may contiruc to assert tIe doctr ne’s protection only when tie
disclosure furthers the doctrine s underlying goal.
rwo considerations inform our formulation of this standard
for waiving the work-product doctrine. First. ste are mindful
of the general principle that evidentiarv privileges are to
be strictly construed, See Unieersztv of Peansuliania, 110
S.Ct at 582 (cited in noic 81, Second. the work-product
doctrine recognizes a qualifled evidentiary protection. in
contrast to the absolute protection afforded by the attorneyclient privilege. Un,rtd States is Va/des, 422 U.S. 225. 239.
95 ST’t. 2160.2170,45 LEd.2d 141 (1975). The protection
of the work-product doctrine, unlike that of the attorney-client
privilege, may be overcome by a showing of substantial need,
and “[hike other qualified privileges, [iti may be waived.”
Id, These two considerations persuade us that the standard
for waiving the work-product doctrine should be no more
stringent than the standard for waiving the attorney-client
privilege.
Applying this standard here, we hold that Westinghouse’s
disclosures to the SEC and to the DOJ waived the
protection of the work-product doctrine because they were
not made to further the goal underlying the doctrine. When
a party discloses protected materials to a government agency
investigating allegations against it, it uses those materials
to forestall prosecution tif the charges are unfounded) or
to obtain lenient treatment (in the case of well-founded
allegations). These objectives, however rational, are foreign
to the objectives underlying the work-product doctrine.
Moreover, an exception for disclosures to government
agencies is not necessary to further the doctrines purpose;
attorneys are still free to prepare their cases without fear of

disclosure to an adversary as long as they and their clients

refrain from making such disclosures themselves. Creating
an exception for disclosures to government agencies may
actually hinder the operation of the work-product doctrine.
If internal investigations are undertaken with an eye to
later disclosing the results to a government agency, the
outside counsel conducting the investigation may hesitate
*1430 to pursue unfavorable information or legal theories
about the corporation. Thus. allowing a party to preserve
the doctrine’s protection while disclosing work product to a
government agency ‘ould actually discourage attorneys from
hilly preparing their cases
4 use argo font that t did
“et Vest wh
We al o
124
on F cause it reasor ably
rotect
Oct
ark-pro
the
u
not vaive
expectea the agencies to keep the documents it disclosed to
thm co fidcotial. Even if ss c had ‘ound that th agencies had
ni de such ar agree tier t see discussion at pagL.s 427 30, it
would not change our conclusion.
To support Its contention that we should be persuaded by its
alleged expectations of confidentiality, Westinghouse relies
upon two cases decided by the D.C. Circuit, Subpoenas and

In te Sealed Case, 676 F.2d ‘93 (D.C Cir.1982). Sealed
Case involved a disclosure that was both selective and partial.
Consequently, the court analy7ed the waiver question in terms
of the fairness doctrine typically applied to cases involving
partial disclosures, Although Subpoenas involved only a
selective disclosure, the court also relied upon the fairness
analysis employed in Sealed C’ase when it implied that had
the disclosing party reasonably expected confidentiality, its
expectations would have mitigated against the “unfairness”
of selective disclosure,
We have distinguished between partial and selective
disclosures of materials protected by the attorney-client
privilege, see note 7, and we have observed that the type
of disclosure at issue in this case is selective disclosure.
We also have explained that the fairness doctrine applies
in cases in which there has been a partial (as opposed to
selective) disclosure of communications protected by the
attorney-client privilege See pages 1426—27. Our analysis
limiting the application of the fairness doctrine to partial
disclosure applies equally in the context of the work-product
doctrine. We decline to extend the fairness doctrine to cases
involving selective disclosures because, as we explained at
note 13, we do not see how disclosing protected materials to
one adversary disadvantages another. Therefore, Subpoenas
and Sealed Case do not aid Westinghouse’s cause
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In n ,-eJohn Doe 662 F.2d 1073 (4th Cir 1981), the Fourth
Circuit also found the lack of a confidentiality agreement
significant in determining whether a party had waived the
work-product doctrine. Doe, however, is easily distinguished
from the instant case. Doe arose when a criminal defendant
informed the United States Attorney that Doe, his former
lawyer. had advised him to give false testimony and to
bribe witnesses, The United States Attorney instigated a
grand jury investigation of Doe and presented t the grand
jury documents that Doe had prepared while representing
his former client and then toady ertently turned over to the
ci cot Doe n1 en that he 4 icum.,rts be eturned to im an
that the grand jury be dismissed as tair ted b its improper
consideration of ma:erial protected by the aork-product
dotrine

disclosure “substantially and freely increased the possibility
of disclosure’ to anyone and thus waived the work-product
protection. Id. at 1082
Unlike the instant case. Doe involved an
1261
1251
inadvertent disclosure to a party who. while no longer sharing
common interests with Doe, was not clearly an adversary.
Under those circumstances, the court found it significant that
Doe had taken no steps to protect the confidentiality of the
documents he disclosed to his former client Fear of waiving
the doctrine’s protection by ‘in inadvertent disclosure, or by a
disclosure to a non-adversary. might well chill attorneys from
fully preparing their cases. Therefore, when the disclosure is
ither oath crte ito made t non dyer aiy it is app opr’a e
tc ask whether the circumstances surrounding the disclosure
evIdenced conscious disregard of the possibility that an

dversary might obtain the protected matria1 Thus had the
)OJ ar d the SI C tot becn Westinghouse s adv rsaries, and
had we concluded that Westinghouse reasonably expected
the agencies to keep the material that it disclosen to them
confidential, we might reach a different result But because
Westinghouse deliberately disclosed work product to two
government agencies investigating allegations against it, the
,

The F mirth Cucuit focused on “a concern inherent in the work
product rule: that since an attorney’s work is for his client’s
advantage, opposing counsel or adverse parties should not
gain the use of that work through discovery.’ 662 F .20 at
1081 It reasoned that in order to waive the protection of the
doctrine by disclosing material to a third party, the disclosure
must indicate “conscious disregard” of the possibility that an
adversary would gain access to the material. Id, The court then

Fourth Circuit’s analysis in Doe does not apply here,

announced the followmg standard:
VI. CONCLUSION
[T]o effect a forfeiture of work product
protection by waiver, disclosure must
occur in circumstances in which the
attorney cannot reasonably expect to
limit the future use of the otherwise
protected material.
Id.
Applying that standard, the court determined that Doe
had waived the protection of the work-product doctrine.
At the time *1431 Doe released the documents, his
relationship with his former client was strained. Moreover,
Doe failed to take steps to limit the client’s future use of
the documents. Therefore, the court concluded that Doe’s

For the foregoing reasons, we conclude that Westinghouse
waived the attorney-client privilege and the work-product
doctrine vvhen it disclosed otherwise protected documents to
the SEC and to the DOJ, Therefore, the district court did
not commit clear error in ordering Westinghouse to produce
the disputed material. Accordingly, the petition for a writ of
mandamus will be denied

Parallel Citations

60 USLW 2424, 22 Fed.R.Serv.3d 377,35 Fed. R. Evid. Serv.
1070

Footnotes
The Honorable C. (I’.de \tlons. Senior United Slates District Judge for the Southern District of Florida. sitting by designation.
Although some writers refer to a work-product “privilege,” we prefer the term “doctrine,’ for the doctrine encompasses both a limited
immunity from discovery and a qualified evidentiary privilege. See LinifedS/atei v. li-thur Young & C’o,, 465 U.S. 805, 8]” 19, 104
S (‘I. 1405. 50., (34. 79 1.11120 826 Il 984) (distinguishing work-product immunity from accountant-client testimonial privilege
C rift’] Sr,ircc, 449 U.S. 353 307 .402. 1(11 SF1. 6. OS( 80, (n’ 1.] d.2d 584 (lOS ) referring
and rejecting both): L p/uJ!ii (‘
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4

to worEproduct doctrine distinct from attorneyclient privilege). See generally Sherman L Cohn, The Wdrk P,iuJut L)odrine
Trorcinon Not Prisalge l GcsLJ. 917 (1983).
A more detailed account is found in the district court’s two previous opinions in this case See Republic of the Philippines r
117 sr,nghouse Eh tue Corp 714 F.Supp 1362 1364 67 (D.NJ1989), and Republic o/the Philippines v. lEstii,ghousc EEctrie
(i rp 132 FED 384, 385 86 (D.NJ. 1990), See also Republic /thc Philippnu c v Westinghouse EEctr,c Gory., 949 F 2d 653 (3d
C ir 1 991) (denying stay pending appeal of district court order directing the unsealing of material filed under seal in connection with
Westinghouse’s motion for summary judgment in this action).
A turnkey project is one in which the contractor is engaged to design, construct, and otherwise ready the plant for operation and then to
turn over the key to the owner. SeeS hasco Eu cc Inc
Pci us ‘I an iPo i & I .ht ( c 402k S pp 421.424 25 (ED Pa 19Th).
The SEC regulations in effect at the time provided that “[ijnformation or documents obtained by the [SEC] in the course sf any
17 F FR s 2 )3 2 1 )) The
investigatic n or examination, unless made a matter of public record, shall be leemed non publi
ego ations further pros ded th t r formation or documents obtained ‘r the eour e of an ir vest gat on would be eeraed and kept
confidenttal by SEC emp oyees and officers unless disclo ure was specif’eally authorized 17 (1 R s 240 0 4 1 “8
“
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81 h ugh the rule n Div i i/cd s often referred to as the ‘mited waiver rule, sce prefer not to use that phrase beeau e the word
‘limited ‘tefers to two dist net types of svais ers selective and partial. Selective ss arc er permits the e,ient who has disel sed privileged
communications to one party to continue asserting the privilege against other parties Partial waiver permits a client who has disclosed
a portion of privileged communications to continue asserting the privilege as to the remaining portions of the same communications,
See Breckinridge L. Willcox, 4!artun liar) tta and thc Eros ‘on i/the Attorne’s (‘bent Prnulege and 11 ork Prndoc t Pink dm00 49
Md.L.Res. 917 9’2 (I 990); Developments in the Law, Prisileged C onimunEations, 98 flarv,1 Rev. 1450, 1630 31(1985).
Regarding the narrow construction given privileges in general, see I ,ui’crsitv of Pr nnsulcouia El’OC 493 U S. 182, 110 S.Ct. 577,
582. itr L.Iid,2d 571 (1990); Trommel v, Catted States, 445 1 S. 40, 50, 1008 Ct 906, 612 63 L.l’d,2d 186 (1980), lure Grand
Jo, u Juvestigarion, 918 F.2d 374. 383 (3d Cir. 1990).
Westinghouse cites Throes
JDSRealtv Duct 85 FRD 679 (SDNY 1980), and lure Grand Jury Subpoena Dated Jnlv 11, /979,
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178 F.Supp. 368 (F .D Wis. 1979), as following Divers ijied. Both cases appear to have involved partial disclosures, a topic we discuss
at in note 13 In addition, in both cases, the court was construing Eighth Circuit precedent. We thus conclude that Divers)fied still

1 Ii

11

12

13

stands alone,
We also note that some commentators have expressed concern that the selective waiser rule, while furthering the public policy of
encouraging voluntary cooperation with government investigations, might run afoul of another public policy, namely the policy
embodied in the Freedom of Information Act. See, for example, Note, 36 Stau,i,.Rev, at 00 13.
The SEC developed its Voluntary Disclosure Program in the mid 1 970s, when it was investigating the political “slush fund” practices
of several corporations. Realizing that it lacked the resources to investigate each case fully, the SEC encouraged corporations to
appoint special committees, composed of directors not affiliated with management, to conduct independent investigations of the
corporations’ practices. These investigations were conducted by outside counsel responsible only to the special committees and their
results were shared with the SEC staff, See In reSealed case, 6”6 F.2d “93, 800 01 (D.C.Cii. 1982).
We have explained the distinction between partial and selective disclosures in note 7 When a party discloses a portion of otherwise
privileged materials while withholding the rest, the privilege is waived only as to those communications actually disclosed, unless
a partial waiver would be unfair to the party’s adversary. See, for example, lure Ion Ru/ow, 828 F.2d 94 (2d Cir,l9fF’). If partial
waiver does disadvantage the disclosing party’s adversary by, for example, allowing the disclosing party to present a one-sided story
to the court, the privilege will be waived as to all communications on the same subject.
In Fermian and its progeny, the D.C Circuit has taken the view that it is inherently unfair for a party to selectively disclose privileged
information in one proceeding but not another. See Per,nuiuuu, 665 F ,2d at 1221, In u e .Siulupoc na,s Dnce.s Tee ito,, “8 F.2d 1367, 1370
(DCI ir. 1984); In Re Scaled (cisc, 676 F.2d 793. 817 24 (D.C.Cir. 1982). We hesitate to rely on this rationale, however, for in our
view, when a client discloses privileged information to a government agency, the private litigant in subsequent proceedings is no
worse off than it would have been had the disclosure to the agency not occurred. See Des elopmenls. 98 lIars .L.Res. at 1631 n. 14.
see also Note, Limited It7ave, oft/ic 1ltornc t’ (‘licut PrO liege upon Volvo/art Disclosu, e to the SEC 50 Fordham L.Res. 963, 981
8” (1982). But see Comment 131) I’Pa.L Re’,. at 1226
,

Westinghouse Eec. Corp. v. Repubhc of Philippines, 951 F,2d 1414 (1991)
60 USLW 2424, 22 Fed,R.Serv.3d 377, 35 Fed. R. Evid. Serv. 1070

14

15

16
17

We consider Westinghouses disclosure to the DO) to be voluntary even though it was prompted by a grand jury subpoena. Although
the
Westinghouse originally moved to quash the subpoena, it later withdrew the motion and produced the documents pursuant to
being
after
only
documents
the
confidentiality agreement. Had Westinghouse continued to object to the subpoena and produced
ordered to do so, we would not consider its disclosure of those documents to be voluntary.
We do not Infer an intention to prohibit the selective waiver rule from Congresss inaction. Rather, we mention the SECs proposal to
how that the agency responsible for construing the regulations on which Westinghouse relies did not interpret them as establishing
a selecti e waiver rule.
Doe also moved to quash the grand jurys subpoena seeking additional documents related to those already disclosed. We do not discuss
his aspect of Doe because it concerns the effect of a partial disclosure and the instant case involves only a selective disclosure,
The district court did not distinguish bet een opinion and nonopinion work product when it decided that Westinghouse had waived
h’or’ .tlawnr C. v 150 F 2J 01)
the protection of the work-product doctrine. The Fourth Circutt has made this dist:nction ni4
911. 109 S Ct l55. 1)4 LTd d lt’i 900, acase tnolv1ngawaivercffectedb adisclusure
4th CC. ‘9’s ccii denied.4
tiat was both part a! and sclecttvc. The distinction between opinion and nonopinion work product ssas developee by the Supreme
hu york prod set doctrine when
s suffc nt o ercor e the orotec ion
urt ir H man to vpiain thti a owng f e ess
‘‘

I e doLurscnts soug it do sot conto opinion ss rk pr d ict. i c writir gs hicf ef Let ar a orney vents impres i ns. cone! s ions.
32. We acknowledge that the srk orod ct .st iscie here cndouhtedv is ot
‘0.
I
.rttntons or legal :heortee
both sarietics. Tl:e pait,s hiie not argucd, however, that the dtstinction ts stgn:ficant in ari’wer:ng the enstrelv 1:t’ferent iiecttaii
t’ whctts r th protection I the do tOne l’r been wiived, not does t appear to ti to be signifcant on this record. See Villcox,
l
3
i)
R
,‘
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F.R.D. 412
United States District Court,
N D. Illinois,
Eastern Division,
244

West lleadnotcs (29)

[1]

LAWRENCE E. JAFF’E PENSION PLAN, On Behalf
of Itself and All Others Similarly Situated, Plaintiffs,

-

The attorney-client privilege provides that: (I)
vs here legal advice of any kind is sought (2)
from a professional legal adviser in his capacity
as such, (3) the corn nunications relating to
that purpose, (4 made in confiden ‘e 5) b.
the client’ (6 a c it is instance pcrma entlv
protected, 7) from di closure by hi nself or by
the legal adviser 8
cept the prtcc on ‘ray
be waive

IOU SEHOI D INTERNATION L
INC e al Def
No oCsS9’t

dints
Dcc 6, 006

S. iopsis
Background: In seauritics frauct class ctior al eging lendcr
a ir iittcd , eda ory I tic inc practicL. ir d cngaged i oan
restrucmr ngs that w re nconsistent v ith lendcr s p ib ic
disclosures plaintiffs sought discovery ot documents relating
to complianca study prepared by third-party accounting firm
and investigative report prepared by outside counsel.

(
[2]

cs that cit. I is ieadr.

t..

Privilegad Communications and
Confidentialiti
Purpose of privilege
The purpose of the attorney-client privilege is
to encourage full disclosure and to facilitate
open communication between attorneys and their
clients.

holdings: On plaintiffs motion to compel discovery, the
District Court, Nolan, United States Magistrate Judge, held
that:
[11 communications between lender’s in-house counsel and
accounting firm were for purpose of obtaining or providing
legal assistance;

Privileged Communications and
(onfidentiality
Elements in general, definition

Cases that cite this haadnotc

13]

2] fiduciary duty exception to attorney-client privilege
applied to communications with accounting firm;

Privileged (ommunications and
Confidentiality
Waiver of privilege
-

[3] lender did not waive attorney client privilege regarding
communications with accounting firm;

The attorney-client privilege may be waived
by disclosing documents to third parties, or by
submitting similar documents in response to a
discovery request

4] otitside counsel prepared documents for purpose of
providing legal advice; and

Cases that cite this headnote

5] as a matter of apparent first impression. voluntary
disclosure, to Securities and Exchange Commission, of
documents prepared by outside counsel did not waive
attorney-client privilege and attorney work-product privilege.

Motion granted in part and denied in part.

141

Privileged Communications and
Confidentiality
Waiver of privilege
A unintentional disclosure to a third party
does not necessarily waive the attorney-client
privilege, nor does an intentional disclosure, if:
(1) the disclosure is for the purpose of assisting
the attorney in rendering legal advice, or (2) the
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or providing legal assistance, as element for
protection under attorney-client privilege in
securities fraud class action alleging lender
committed predatory lending practices that were
inconsistent with lender’s public disclosures:
accounting firm was retained when lender
was preparing for negotiation with multistate
working group of state attorneys general
regarding threatened claims arising from lender’s
consumer lending practices, and accounting
firm s complex quantitative analyses and
extensive information-gathering were ber ond
lenders resources and abilities but ‘acre uniquels
v iti i c u r is g fir r ‘5 quahfi tic

third party shares a common legal interest with
the party claiming the privilege.
Cas that cite thic headnote

[5]

Federal Civil Procedure
\ ork Product Pric ilegc: I iial Prcparation
\laterials
document may be protected from discovery
b thc attorney work-product privilege if
s created h\ an attorney n anticipation of
litigation, i ed.Rtiie Ctv.Pr ‘eJuIc 2(’b i

Cases fast te tuc hea.nrc

6[

dcra1 Civil Proccdurc
\t ork I roduct Pric il ec: I ‘ial Preparation

1 (

)]

iaiLiidi,

that

js

c ii’ thiS

heacinote

Privileged Communications and
Co nl1deiitialit
Agenic or emplocees of attOnle\
—

An assertion of attorney work-product piivilege
may be overcome upon a showing of substantial
need and undue hardship, but the courts
are cautioned to give even greater protection
to attorney opinions which include mental
impressions, conclusions, or legal theories
concerning prospective litigation. Fed. Rules
Civ.Proc.Rule 26(h)(3), 28 L1.S,C.A.

Jiant

in

deneral
The complexities of modern existence prevent
attorneys from effectively handling clients’
affairs without the help of others, and the
attorney-client privilege must include all the
persons who act as the attorney’s agents.
3 Cases that cite this headnote

I Cases that cite this headnote
[101

171

Confidentiality

Federal Civil Procedure
W aivcr

—

5 Cases that cite this hcadnote

1 Cases that cite this headnote

Privileged Communications and

Confidentiality
\ceountan(s and auditors
Communications between lenders in-house
counsel, and third-party accounting flrm retained
by in-house counsel to conduct a compliance
study of lenders consumer lending operation,
were communications for purpose of obtaining

Fiduciary exception

The fiduciary duty exception to the attorneyclient privilege is based on the notion that a
communication between an attorney and a client
is not privileged from those to whom the client
owes a fiduciary duty.

The attorney work-product privilege may be
waived by disclosures to third parties in a manner
which substantially increases the opportunity for
potential adversaries to obtain the information.
Fed.Rules Civ Proc,Rule 2f’(h)(3’). 28 LS.C.A.

I 8J

Priilegcd Communications and

[ill

Privileged Communications and
Confidentiality

Fiduciary exception
The fiduciary duty exception to the attorneyclient privilege applies upon a showing of
a fiduciary relation between the client and
the party seeking disclosure of attorney-client
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to communications between lender’s in-house
counsel and third-party accounting firm retained
by in-house counsel to conduct a compliance
study of lenders consumer lending operation:
plaintiffs had colorable claim that had withstood
motion to dismiss, there did not appear to be
any trade secrets at risk and protective order
was in place in any event, requested information
concerned past actions that were subiect of the
iltigation, and it dd not appear that plaintiffs
ould obtain from another source the underlying
data accounting finn utilizc in conaucting its

communications, and a showing of good cause
for overcoming the privilege.
1 Cases that cite this headnoic

11 2j

Pri ilegcd Communications and
Con lIden tialit’,
Fiduciary exception
When determining whether good cause exists for
applying fiduciary duty exception to iflorvey

bent pri ilege. ur cons dcrs evera factors
nciuding u nether party seeking information
hether in fdrmatinn
acQerts coinrabi e claim.
ought s rot available Isewhere, wh ‘e
information sought ts related to past or
present muons, and wbether information sought
my risk revelation ot trade secrets or otner
Londential information.

investigation.

iSi

Priilcgcd Comniunications and
Confidcntiality
I iduciarv exception
Fiduciary duty exception to attorney-client
privilege applied, in securities fraud class
action alleging lender committed predatory
lending practices that were inconsistent with
lenders public disclosures, to communications
between lender’s in-house counsel and third
par accounting firm retained by in-house
counsel to conduct a compliance study of lenders
consumer lending operation, though action was
not shareholder derivative action, where the class
represented substantial majority of shareholders
who owned stock at time of communications in
question.
Cases that cite this headnote

1141

Prii1eged Comnuinications and
Confidentiality
- Fidtieiary exception

Good cause existed for applying fiduciary
duty exception to attorney-client prisilege. in
securities fraud class action alleging lender
committed predatory lending practices that were
inconsistent with lender s public disclosures,

i

sl Prpar

.101

Attorney work-product privilege is not subject to
a fiduciary duty exception for communications
between client and those to whom client owes
a fiduciary duty Fed.Rulcs Cis,Proc.Rule 26(b)
(3) ag tSC,\

Caos that ci e this hear note

1131

I edrral Ct ii Procedure
Work kod ct Pri ilccc.
Materials

1 Cases that cite this hcadnote

1161

Federal (‘hil Procedure
Work Product Privilege: Trial Preparation
Matei ials
—

Compliance study of lender’s constimer lending
operation, conducted by accounting firm
retained by lender’s in-house counsel, was
prepared in anticipation of litigation, as required
br protection under attorney work-product
privilege, in securities fraud class action alleging
lender committed predatory lending practices
that were inconsistent with lender’s public
disclosures, though accounting firm was retained
after lender had settled one state’s action against
lender; when accounting finn was retained,
two other states had made fonnal inquiries
to lender regarding its lending practices. and
lender was preparing for negotiation with
multistate working group of state attorneys
general regarding threatened claims. Fed. Rules
(i .Proc,Rule 26(h)(3). 2 L’S.(’. \.
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Cases that cite this headnote

[19)

Prk ileged Coniniunications and

Confidentialit
Wais cr of privilege
117)

Federal Civil Procedure

A client does not waive his attorney-client
privilege merely by disclosing a subject which he
has discussed with his attorney.

\Vork Product Pris ilege; Trial Preparation
\ latcrials
Plaintiffs in securities fraud class action
established substantial need, as required to
overcome attorney work-product privilege, as
to fact work-product in documents relating
to eoinplanee study f Lenders consumer
lending peration, conducted by accounting
firm retained by lenders in-house counsel;
information could assi t plaintiffs in estabfshing
falsity. scienter. and materiality elements
of claims that lenders allegedly oredatory
lending practic s were iconsistent with lender
public disclosures, and plaintiffs did not have
underlying data that accounting firm utilized
in preparing its study I ed Rules Cis.Proc.Rulc

2 Cases that cite this he idnote

[‘0j

Pris ilcued Conimuiiieations and
Con lidenrialit
‘d’uter fp’iilc
inadvertent production, during discover’,, of
communications between ‘cndefs t- hotuc
counsel, and third-party accounting firm retained
by in-house counsel to conduct a compliance
study of lender’s consumer lending operation, did
not waive attorney-client privilege and attorney
work-product privilege, in securities fraud class
action alleging lender committed predatory
lending practices that were inconsistent with
lender’s public disclosures; it was not unexpected
that disclosure of privileged materials would
he made inadvertently when lender produced
some four million pages of documents, though
lender had been somewhat careless in document
production. Fed.Rules Ci,Proc.Rtile 26tb)(3l.

28 U.S.C A.
Cases that cite this hcadnote

[IS)

Federal (1iI Procedure

Waiver
Pri ileged (‘oni nIH n ications a rid
(onildentiality
- Waiser ofprisilege
Voluntary revelation, by lender to multistate
working group of state attorneys general
during negotiations to settle possible claims
by attorneys general arising from lender’s
consumer lending practices, of subject matter
of compliance study of lender’s consumer
lending operation. conducted by accounting
firm retained by lender’s in-house counsel, did
not waive attorney-client privilege and attorney
work-product privilege as to communications
between accounting firm and lender’s general
counsel, discovery of which communications
was sought by plaintiffs in securities fraud
class action alleging lender committed predatory
lending practices that were inconsistent
with lender’s public disclosures. Fed,Rules
(is.l’roc,Rule 26(h)(3). 28 U.S.C. \.
Cases that cite this headnote

Federal (is Il Procedure
‘dlu er

28 CS CA.
Cases that cite this headnote

[21)

Pr14 ileged Conirnunications and
Con lIdentiali(v

‘Vaivet of privilege
determine whether client’s inadvertent
production of documents waives attorney-client
privilege, courts must balance five factors: (1)
reasonableness of precautions taken to protect
documents; (2) time taken to rectify the error; (3)
scope of discovery; (4) extent of disclosure; and

To

(5) overriding issue of fairness.
Cnses that cite this headnote

122)

Federal Civil Procedure
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Corporations, partnerships. associations,
and other entities

Waiser

—

Privileged Communications and
Confidentialirt
Wan. or of privilege

In securities fraud class action against lender,
attorney-client privilege, as to documents
prepared by outside counsel retained by Lender’s
audit committee to investigate allegations
that lendefs mortgage lending division had
used loan restructuring to manipulate financial
performance data, applied not only to
communications between counsel and audit
ommittee, but also to communications betweer
counsel and individual employees of ender such
s employees i nerview d by counscL as pa
its investigatior

In light of fact that four million pages
of documents were at issue in the case,
lender’s three-month delay in providing privilege
log did not waive attorney-client privilege
and attorney work-product privilege, as to
communications between lender’s in-house
counsel and third-party accounting firm retained
by in-house counsel to conduct a compliance
tudy of nder conamer 1
ending operatir
in ecurities fraud class act rn alLeging lender
co n nitted prcdatory Lending ract cm that v,ere
nconsistent with lenders public disclmurcs
LdRulc Civ P oc Ruk. 26(b (3) 8 U S C F

Cascs that c te h s foam otc

[251
Cases that cite th s headnotc

1231

Fiduciary duty exception to attorney-client
privilege did not apply, in securities fraud
class action against lender, as to documents
prepared by outside counsel retained by lender’s
audit committee to investigate allegations
that lender’s mortgage lending division had
used loan restructuring to manipulate financial
performance data; the action was not a
shareholder derivative action, plaintiffs had
interests that were clearly personal, and they
sought to recover for, and charged lender with,
injuries sustained by investing public rather than

Privileged Communications and
Confidentiality
Particular cases
Privileged Communications and
Confidentiality
Factual information; independent
knoss ledge; obsers ations and mental
impressions
Documents prepared by outside counsel retained
by lender’s audit committee to investigate
allegations that lender’s mortgage lending
division had used loan restructuring to
manipulate financial performance data were
prepared for purpose of providing legal advice,
as element for protection under attorney-client
privilege, in securities fraud class action, though
documents contained some factual findings,
where documents considered both quantitative
and qualitative materiality of variances from
disclosed restmcturing policies and provided
legal advice as to whether lender should take
corrective action. Securities Exchange Act of
1934, § lOA(b)(1), 15 U.S.CA. § 78j-l(b)(l).
Cases that cite this headnote

[24J

Pris ileged Communications and
Confidentiality

Prrsileged Communications md
Confidentiality
F iduciai y exception

lender.
Cases that cite this headnote

[261

Federal Civil Procedure
Work Product Privilege; Trial Preparation
Materials
-

Documents prepared by outside counsel retained
by lender’s audit committee, to investigate
allegations that lender’s mortgage lending
division had used loan restructuring to
manipulate financial performance data, were
protected by attorney work-product privilege,
in securities fraud class action, though lender
had also been represented by other counsel with
respect to anticipated litigation which had led to
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retention of the outside counsel, ic., threatened
lawsuit by a vice president in lender’s mortgage
lending division and formal investigation by
Securities and Exchange Commission (SECt,
and lender had used outside counsels report to
assist in consummating a merger with another
company. Fed,Rulcs (ivProc_.Rule 26(b)(3). 28

Cases that cite this headnote

127]

Fedcral (isil Proccdure
W k P oduct P s licac

ceal rci .ratt

Plaintiffs in %ecuriues fraud class action did
rot demonstrate undue hardship. as required
to ovcrcomc attorney work-product privilege,
as to documents underlying final report
prepared b outside counsel retained by lenders
audit committee to ins estigate allegations
that lender’s mortgage lending division had
used loan restructuring to manipulate financial
performance data; plaintiffs had copy of
counsel’s final report and of underlying data
used by lender’s outside auditor to test accuracy
of final report, and plaintiffs had deposed or
were scheduled to depose nine current or former
employees of lender who could testi1’ about
conclusions stated in final report. Fcd.Rules
CivProc.Rule 26(bq3). 2$ L.S.C.’t.
Cases that

1281

cite

this headnote

Federal Cit ii Pi’occdurc
Waiver

I Cases that cite this headnote

1291

Federal Cisil Procedure
Waiter
—

Privileged Communications and
(onfidentiality
\Vaiser of privilere
Lenders voluntary disclosure to Securities
and Exchange Commission SEC), whch
had c mmenccd a ft nal investigation of
Icnder, of docuirents prepared by outsidc
ounsel rrtained by lenders audit commIttee
to investigate allegations that lenders mortgage
‘ending divston had used loan rcstmcturng
to manipulate financial pcrfonnance data, did
rot waivc attorney client privilege and attorney
riork-product pris lcge. in private securitiesfraud class action, where lender had insisted on
confidentiality agreement with SEC to protect
the information from disclosure except as
required by law or as would be in furtherance of
SEC’s discharge of its duties and responsibilities
Fed.Rulcs Cit ProcRule 26(h)(3). 28 U,S.C.A.
2 Cases that cite this headnote

Attornes and Law Firms
*416 Gary L. Specks, Kaplan Fox & Kilsheimer LLP.
Highland Park, IL, Frederic S. Fox, Kaplan, Kilsheimer &
Fox LLP, New York, NY, Joy Ann Bull, Lerach Couglin Stoia
Ocher Rudman & Robbins LLP, San Diego. CA. for Plaintiff.

-

Lender’s withdrawal of attorney-client privilege
and attorney work-product privilege as to
non-privileged tabular arrangement of strictly
factual data that had been requested by
outside counsel did not waive the privilege,
in securities fraud action, as to attorney work
product in other documents prepared by outside
counsel retained by lender’s audit committee
to investigate allegations that lender’s mortgage
lending division had used loan restructuring
to manipulate financial performance data.
Fed.Rules Cit .Proc.Rule 261h)(3t, 2$ LS.C.\.

Nathan P. Eimcr. .\dam B. Deutsch. Christine \L Johnson,
Eimer Stahl Kievom & Solberg, LLP, Stanley J. Parzen,
Debra L, Bogo-Ernst, I ucia Nale, Mark Douglas Brookstein,
Sheila Marie Finnegan, Susan Charles, Mayer, Brown, Rowe
& Maw LLP, Gap. Jay Rat itz, Ravitz & Palles, P.C., Eric
S. Palles, Attorney, Marshall J. [lartman, Chicago. IL. Craig
S. Kesch, Dat id R. Ossen, Howard 0. Sloane, Janet .‘, Beer,
Jason M Hall, Jason A. Otto, Joshua M. Greenblatt, Joshua
M. Neus ille, Landis C. Best, Laura C Fraher, Patricia Farren,
Susan Buckley, Thomas J Kat aler, Cahill Gordon & Reindel
LLP, New York. NY, for Defendants.
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MEMORANDUM OPINION AND ORDER
\QL.\’f. United States Magistrate Judge.
Plaintiffs have filed this securities fraud class action
alleging that Defendants Household International, Inc..
Household Finance Corporation. and certain individuals
(collectively, “Household”) engaged in predatory lending
practices between July 30. 1999 and October Ii, 2002 (the
Class Period’) Currently before the court are (1) Plaintiffs
Motion to Compel Production of Documents Pertaining to
Hr tschold s Consultations with Ems & Young L P and
(2
ai i s M rt or o Compcl ‘urthcr Rcsponscs to the
(la Q esttors orPerFckhold Con erniigExhibit
and
inc Proauction of Documents Underlying Wilmer, Cutter &
Picker ig Reports, For the reasons set fo th bcl s thc motion
regardi ig Ernst & Young is granted, but the motion rcgarding
Wilmer, Cutler & Pickering is denied.

BA U(GROUND
A. Ernst & Young LLP

Sometime prior to July 1, 2002. the State of California
filed a lawsuit against Household alleging that the Company
had overcharged, or charged excessive lending fees to
California customers. Household was concerned about the
possibility of similar claims in other states and, indeed.
had already received formal inquiries from the Attorneys
General of Arizona and Washington. In response to this
concern, Household retained Ernst & Young (“E & Y”) on
July 1, 2002 to conduct a compliance study of its Consumer
Lending operation (the “Compliance Engagement”). At the
time, Household was involved in negotiation sessions with
a Multistate Working Group of state Attorneys General (the
“Working Group”) regarding threatened claims arising from
the Company’s consumer lending practices.
The Compliance Engagement letter explained that F & Y
would review possible *417 overcharges associated with
such loan features as administrative fees, late fees, and
prepayment penalties. The letter also stated that E & Y was
assisting Household’s General Counsel in providing legal
advice regarding existing and threatened litigation relating to
the compliance issues under review:
We understand that you will be
utilizing the Work Product in

order to provide legal advice to
your client, Household, in your
capacity as General Counsel. As
such, all Work Product shall be
deemed covered by the attorneyclient privilege. Furthermore, it is
our understanding that Household
companies are currently invoked in
various types of litigation for which
the Work Product may bc used and
anticipatc such litigation in th future
\s such, all Work Product shall be
traated by F & Y a, privileged undcr
the a to iey wrk product privilege
(Lx to Robtn Dcc .) Acording to DJendar t Household
Gcnral Counsel ieeded E & Y’s assi tanc r conducting
the compliance study because it mquir d expertise in
sophisticated quantitative analyses and in dentifying and
addressing compliance issues, as well as a substantial
commitment of personnel. In Defendants’ v iew. “jr would
not have been possible for Household personnel to have
performed all of the tasks that E & Y performed.” (Def. E &
Y Resp., at 2.)
On September 24. 2002, Households General Counsel wrote
a letter to the Working Group regarding possible means
of resolving the Group’s stated concerns and the threat
of litigation. Household views the letter as a confidential
settlement negotiation and, indeed, the letter states that
it is “Confidential-For Settlement Discussion Purposes
Only.” (Ex. F to Baker Dccl.) The letter expressly informed
the Working Group about the E & Y study, explaining that:
The Ernst & Young engagement is
designed to monitor the company’s
compliance with certain company
policies and state regulation. In
addition, Ernst & Young shall
(1) identi’ the root causes of
noncompliance: and (ii) recommend
process improvements to enhance
controls over compliance.
(Id. at 5.) Household further explained that F & Y “will
be retained to audit our ongoing compliance with the
commitments incorporated into a Settlement Agreement. We
are amenable to sharing these audit results with the parties to
the Settlement Agreement. provided strictest confidentiality
can be maintained.” (Id.)
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In conducting its study, E & Y focused on the following
areas of Household’s lending operations: administrative fees;
involuntary unemployment insurance: late fees; prepayment
penalties; “points on points” arising from refinancing; and
inaccurate/inconsistent information on disclosure documents,
especially regarding points and appraisal fees. (Ex. A
to Baker Dccl.. at 5.) E & Y ultimately authored a
number of documents, including Excel spreadsheets, using
infonnaton obtained from Household employee interviews
and documents prepared by Household’s Technology &
Services Department 3/ the (onsu ncr Lending Business

Un t (Lx, C o Baker Dcc.)
On October 1, 2002. Household entered into a Settlement
Agreement with the 1u1tistate \Vorktng Group, resolving
th oredatorv I ndine illegations against Household I he
Settlement Agreement p ovided that Household would retain
an independent monitor” who would “ensure compliance
with the terms of the agreement” (the “Settlement Audit”).
(Ex. 2 to Robin Dccl.) The reports generated by the
independent auditor in connection with the Settlement Audit
were to be provided to the Attorneys General, This did not
include, however, any of the materials relating to the pre
existing Compliance Engagement.
On May 19, 2006, Plaintiffs served a subpoena on E & Y
seeking documents relating to the Compliance Engagement,
and a witness to depose on that issue. E & Y objected
to the subpoena by letter dated June 6, 2006. On June
29, 2006, Defendants sent Plaintiffs a letter notifying them
that they were in the process of gathering information
relating to the E & Y engagement to determine whether
the work vvas protected by the attorney-client andlor work
product privileges. Defendants indicated at that time that they
believed both privileges did in fact *418 apply. (Ex. 2 to
Buckley Dccl.) On July 13, 2006, Defendants sent Plaintiffs
another letter confirming that the E & Y materials were
privileged and would not be produced. Approximately one
week later on July 21. 2006, Defendants recalled several
privileged documents relating to the Compliance Engagement
that “had been inadvertently produced during the course of
Defendants’ document production.” (Def. E & Y Resp., at 4.)
Plaintiffs refused to return the documents and have now filed
a motion to compel production of all the E & Y documents.

B, Wilmer, Cutler & Pickering
In or about November 2002, Elaine Markel 1, Vice President of
Default Services for Household Mortgage Services (“IIMS”),

a division of Household Finance Corporation, threatened
suit against Household and submitted a draft complaint
alleging that the Company had illegally used loan restructures
to manipulate financial performance data, and violated
bankruptcy laws. (Ex. 1 to Beer Dccl.) Household’s Internal
Audit Department promptly commenced an initial inquiry
into these allegations. On December 5, 2002, the Securities
and Exchange Commission (“SEC”), which was already
conducting an informal, non-public inquiry into various
Household practices. sent the Company a letter request for
documents relating to a number of subjects, including the loan
restructuring policies addressed n Markell’s complaint (I x.
to Beer Dccl)
Shortly thereafter, in mid-January 2003, the SEC changed its
informal, non-public inquiry into a fonnal. pubhc one, and
served a document subpoena or Household seeking among
other things, information related to the Markell allegations
Fx 5 to P1 WCP Mot) At a January 27, 2003 Audit
Committee meeting. Household’s outside auditor. KPMG.
indicated that it “would be unable to issue its audit opinion on
Household’s consolidated financial statements as of and for
the year ended December 31, 2002 until Household engaged
outside counsel and conducted an independent investigation
of the Markell Allegations.” (Id. at 2.) On February 13, 2003,
the Audit Committee retained the law firm of Wilmer. Cutler
& Pickering (now known as “WilmerHale”) to investigate
Markell’s allegations, as well as “the extent to which the
loan restructuring practices of HMS were inconsistent either
with public disclosures of HI [Household International, Inc.]
and IIFC [Household Finance Corporation] regarding those
matters or with FIMS internal policies for restructuring.”
(Ex. 2 to P1. WCP Mot., at 2.)
In conducting its investigation, WilmerHale (1) reviewed
more than 2,000 documents, including email messages, draft
and final policy and procedure manuals, internal audit files,
financial information, and several SEC transcripts; and (2)
interviewed more than 40 Company personnel, including
Markell. (Al) On March 17. 2003, WilmerHale provided
the Audit Committee with a draft of its loan “Restructuring
Report.” (Ex. 7 to P1, WCP Mot.) Defendants apparently
mistakenly produced a copy of this draft report to Plaintiffs
during the course of discovery, even though two other copies
of the same document appear on Defendants’ privilege log.
(Ex. E to Beer Dccl.. Nos. 2628 and 3913.) In any event.
WilmerHale submitted its final Restructuring Report on
March 24, 2003. Defendants produced this report-and the
Bankruptcy Report-to Plaintiffs in or about February 2005
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pursuant to a detailed non-waiver agreement that permits the
use of the reports in this litigation. (Ex. 6 to P1, WCP Mot.)
On March 28, 2006, Plaintiffs deposed Per Eckholdt,
former Group Director of Credit Risk for HMS. During the
deposition, Defendants counsel directed Mr. Eckholdt not
to answer, on the grounds of privilege, questions regarding
“Exhibit 13,” a document Mr. Eckholdt had given to
ilmerHale to assist in its investigation. On April 3, 2006.
Defendants withdrew the privilege objection and agreed that
M’ Fcki’oldt, who rcides overseas, would answer ssritten
depositior questions about the document. Plaintiffs served
o c questIons en September 2006 and *419 Defendants
responded on September 29, 2006. Plaintiffs object tnat
Defendants have still refuseg to answer certain questions on
pr:s ilege grounds, and move to compel complete responses
and production of all ioouments relating to the Restructuring
Repoit

DISCUSSION

of “substantial need” and “undue hardship,” but the courts
are cautioned to give even greater protection to attorney
opinions which include mental impressions, conclusions, or
legal theories concerning prospective litigation. Logan. 96
F.3d at 976 n. 4 (stating FED. R. Clv. P. 2tqbf3 “expressly
admonishes courts to gise even greater protection against
disclosure of opinion work product, meaning ‘the mental
impressions, conclusion, opinions, or legal theories of an
attorney or other representative of a party concerning the
In addition, it is well-established that the
litigation.’
work product prisilege may be ssaived by disclosures to
third partis “in a manner which substantial1 increases
he opportunity f r potential adversares to obtain the
C
IIJCCFC 0 33
Ca
mfomiation.” I t Ion Ce
it/,o’.,,aiv
20’i3
quotine
i’C.i).lll
534
I).
P.R
213
Un. i. ‘.j’ 42 ERD 233. 25” (7 D 111 2u00p
£tg ,tJa
“

,

‘

aintiffs argue that the E & Y a d WilmerHale documents
at issue here are not protected by the attorney client or work
product privileges, and that Defendants has e wais ed any such
privileges in any esent, The court addresses each argument
in turn.

The attorney-client privilege provides
that (1) where legal advice of any kind is sought (2)
A. Ernst & Young LLP
from a professional legal adviser in his capacity as such,
(3) the communications relating to that purpose, (4) made
1. Attorney-Client Privilege
in confidence (5) by the client, (6) are at his instance
a. E & Y Provided Necessary Legal Assistance
permanently protected (7) from disclosure by himself or
[81 Plaintiffs insist that the E & Y documents are not covered
by the legal adviser, (8) except the protection be waived.
by the attorney-client privilege becatise they do not reflect
niii’d S/atc i. hi’iiiie. Q50 l’.2d 426. 430 (th Cir. 19913.
communications between a lawyer and a client for the purpose
The purpose of the privilege is to “encourage full disclosure
of obtaining or providing legal assistance. (P1. E & Y Mot., at
and to facilitate open communication between attorneys and
3.) [n Plaintiffs view, E & Y performed “what in essence was
their clients,” nited State., i’ BDO Seidinan, 137 F 3d
an independent factual evaluation, an audit, of Household’s
by
waived
be
802, 810 (7th Cir.2003). The privilege may
lending practices.” (Id. at 3-4.) They note, for example. that
disclosing documents to third parties. or by submitting similar
Household’s General Counsel’s September 24, 2002 letter to
documents in response to a discovery request. Ei’an. o. Cf/i
the Multistate Working Group described factual findings E
,‘iChicaeo. 231 E.R.D. 3(12.312 (N.[).lll.2005’t. That said, an
& Y would make in conducting its evaluation, including:
unintentional disclosure to a third party does not necessarily
“(I) identif’y[ing] the root causes of noncompliance; and (ii)
staive the privilege, nor does an intentional disclosure if(l)
recommend[ingj process improvements to enhance controls
the disclosure is for the purpose of assisting the attorney in
over compliance.” (Id. at 4; Ex. F to Baker DecI.. at 5.)
rendering legal advice, or (2) the third party shares a common
Plaintiffs argue that Household could have conducted the
legal interest with the party claiming the privilege. United
evaluation internally, did not need E & Y’s assistance in order
ta!cs C’. i idinan, 368 F.Supp 2d 858, 861 (ND.1ll.2005).
to obtain pertinent legal advice about its compliance practices
71 A document may be protected by the work- and, thus, cannot hide behind the attorney-client privilege.
151 161
(Id at 4-5: Pl. E & Y Reply, at 2.) The court disagrees.
product privilege jfk is created by an attorney “in anticipation

Ill

121

131

141

of litigation.” FED. R. (‘IV. P. 26(b)( 3); Logan i’. Connnercuil
I 7iiins b.c Cu 06 F 3d 971, 976 t7th Cir. 1996j An assertion
of work-product privilege may be overcome upon a showing
,

*420 It is clear from the Compliance Engagement letter
that E & Y was acting as an agent of Household’s
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General Counsels office: “[Tihe Attorneys have retained
Ernst & Young to assist the Attorneys rendering legal
ad ice to Household Finance Corporation and certain of its
affiliates.” (Ex. I to Robin Dccl. Appendix B.) Cf (‘civiLian
a. Lnird Stoics, 284 F.3d 236 (1st Cir.2002) (no privilege
where “[elvervone
agrees that Camelot hired Ernst &
Young to pro ide financial advice, not to assist any lawyers.”)
Both Household and E & V understood that the engagement
was to assist in-house counsel in pros iding legal advice
regarding pending or anticipated litigat on Indeed, at the
time Houschold ‘tamed F & Y, t v s preparing for a
negotiat on with he Multistate XV rk
Group regarding
ireater d claims arisir g from
a
upany’s consumr
icr irg practices ‘)f I & ‘Y R
Sec
g I c
J ,
n 2) F 3
7th C 2 0)
(‘ ivijatarial transmitted to accountart vay fall undcr the
attorney-abc t orivilege ifthe accou it nt acting as cc agant
efan atbrney for thc purpose of assist rg with the provision
of legal adsice’)
..

Plaintiffs insist that the Compliance Engagement letter is “a
sham.” (P1. E & Y Reply, at 4.) They note that a June 24,
2002 email from Stephen L. Flicks of Households Policy
& Compliance department states that “HI” (as opposed to
counsel) “has engaged Ernst & Young to develop fair lending
and other models to identify patterns and practices in our
lending process.” (Ex. B to P1, F & Y Mot.) In addition,
Household’s counsel “worked with” E & V for some two
weeks to draft the retention letter. (Ex. K to P1. E & Y Mat..
memo from K. Robin dated 6i2O/O2.) The mere fact that it
took Household’s counsel and F & V a couple of weeks to
finalize a retention agreement does not demonstrate that the
retention letter is a sham. Nor is the court persuaded that
the arrangement was false based on a single internal email
stating generically that “III” retained F & Y. Notably, the
same email states that Kenneth Robin, Household’s Senior
Executive Vice President, General Counsel, “indicated to E
& Y that they expect progress on this project... “(Ex 13 to P1.
E & Y Mot.)

I1 Plaintiffs argue that F & Y’s assistance was not
necessary for Household’s in-house lawyers to understand the
Company’s business practices or to calculate refunds. (P1. E
& Y Mot., at 5 (citing (c/lao P’chip i. Cairo/u Lndi’rwritars
ni Lioi do London. 8o. Cix A. ()53 I 581 SRC i. 2006 WL
I 3200b7. at *2 D,N.J May j7, 2006’I) (“[Wjhen the third
party is a professional, such as an accountant, capable of
rendering advice independent of the lawyer’s advice to the
client, the claimant must show that the third party served
.

some specialized purpose in facilitating the attorney-client
communications and was essentially indispensable in that
regard.”).) The court is satisfied, however, that Defendants
have demonstrated the necessity of E & Y’s services in
this case. Household retained E & V to conduct complex
quantitative analyses and extensive information-gathering
that was beyond Household counsel’s resources and abilities,
but was uniquely within E & Y’s qualifications. c. (‘cia/lain,
284 lF3d at 249 (F & Ys services not indispensable where
plaintiffs claimed only that the company ‘had the capacity
to benefit tha quality of the legal advice that Hale and Dorr
‘aould render ‘) ‘Xs thc Cat’aiia
court recognized, “the
‘omplexities of rnodarr existence pravent attorneys from
cffectivcly handling cli’n s affairs without the help of others
and tha attorney-client privilege must include al tFc parsons
who act as the attorneys agents.
84 3d a 24 (quoting
I ;‘zd l’taci. Vois’ 296 1’2s161S )22121C ‘19611)
Plaintiffs claim that “household’s in-house counsel were not

signing [the engagement letter] as counsel, but on behalf of
the corporate entities.” (P1. E & Y Mot., at 3. n. 3: P1. E & Y
Reply, at 3.) in support of this argument, Plaintiffs cite a June
20, 2002 memorandum in which attorney Ken Robin states
that “Kay [Curtin. General Counsel of HFC] can sign in my
absence on behalf of HFC and I will also sign upon my return
on behalf of HI.” (Ex. K to Baker Dccl.) Notwithstanding this
single internal memo, as explained earlier, the Compliance
Engagement letter confinns that Mr. Robin and Ms. Curtin
intended to use E & Y’s work product to provide legal
advice to Household “in *421 [their] capacity as General
Counsel,” (Ex ito Robin Dccl., at 1.)
Plaintiffs also object that Household offered to make the E
& Y compliance audit available to the Multistate Working
Group for their review, and that Household cannot now claim
that it intended to keep the documents confidential, (P1. F &
Y Mot., at 5 (citing In ía 5i’m’or ERJS.4 Litig., 229 F.R.D.
636, 645 (C.D.Cal.20050 (“[Djoctiments created with the
intent to disclose them to the Government. if necessary,
to benefit Syncor in any governmental investigation
were never privileged.”).) This is not entirely accurate.
The Settlement Agreement with the Attorneys General
provided that Household would retain an “independent
monitor” whose future reports generated in connection with
the Settlement Audit would be provided to the Attorneys
General upon request. (Ex. 2 to Robin Decl.3 (See also
Ex. F to Baker Dccl., at 5 (E & Y “will be retained
to monitor our ongoing compliance with the commitments
incorporated into a Settlement Agreement. We are amenable
.,.
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to sharing these audit results with the parties to the Settlement
Agreement ....“) (emphasis added).) There is nothing to
indicate that Household was willing to, or did in fact provide
the Working Group with the audit results of the Compliance
Engagement. Indeed, Defendants confirm that Household
never shared the results with “the Attorneys General, with the
S.E.C or with any other governmental agency, authority, or
entity, and has maintained the results of that engagement in
strictest confidence “(Def. E & Y Resp.. at 9.) Thus, the F &
Y documents in question are protected by the attorney-client
r vii ge

b The Garner Fiception
Esen accept1ig t at the attorney client priv lege pplies.
Plaintiffs argue, thcre is a ieiL-rcognized exception
tf at allows shareholders ;cce s to communications btwcen
the corporation and its attorneys (P1 L & Y M t. at 6
illiaIrgcr, —30 I .2d 1093 5ih (ir. I p701,
1
i!i’
in (rconc’r
shareholders filed a derisative action againct a corporation
and its officers seeking to recover the purchase price that
they and others similarly situated paid for their company
stock. [H. at lOQ5. The plaintiffs sersed the corporation with
a subpoena for documents, but the corporation objected on
privilege grounds Id. at 1096. The Fifth Circuit considered
the attorney-client privilege “in a particularized context:
where the client asserting the privilege is an entity which in
the performance of its functions acts wholly or partly in the
interests of others, and those others, or some of them, seek
access to the subject matter of the communications.” Id. at
1101, The court concluded that “where the corporation is in
suit against its stockholders on charges of acting inimically
to stockholder interests, protection of those interests as well
as those of the corporation and of the public require that
the availability of the privilege be subject to the right of the
stockholders to show cause why it should not be ins oked in

Defendants argue that the Garner doctrine does not apply
outside the context of derivative actions Defendants direct
fins stolen! I,,d%. at n 8e,,.arcl, and
the court to Wc ii
.llgmt. lize, 64” F.2d I 8 (9th C’ir. I 981). in ss nich the Ninth
Circuit found Ganu.’r “inapposite” where the plaintiff had
filed a securities class action “to recover damages from the
corporation for herself and the members of her proposed
class” and not a derivative suit seeking damages on behalf
of the corporation [ci at 23 Defendants note that in *422
r
itcH .51 ttc 24 U S 399 118 S C
v,d & B cliii v.
2051. 141 L,Ld.2d 379 (l99’i, the Supreme Court confirmed
that “we have rejected use of a balancing test in defining
oe contours of the ator a -client] p ilcgc Id it it Q
IS S Ci. 2051. In Defendants’ v ew. ‘the Supreirc Ceurt
has made perfectly clear that, under the federai coxmriou law
.

‘

)t ptivileue balancing tests employed o det rmin

Resp ,at 12)
[12] Most courts, including the Seventh Circuit,
[11]
110]
have recognized the existence of a fiduciary exception to
the attorney-client privilege. In if!. (7iapmcnn Group, Ltd. i’.
(‘licipman. \o. 95 C 7716, 1996 WI. 238563 (N.D.lll. Ma 2,
1090), for example, the court explained that “[t]he fiduciary
duty exception ‘is based on the notion that a communication
between an attorney and a client is not privileged from those
to whom the client owes a fiduciary duty.’ “Ia! at 1 (quoting
Ferguson v Lune’, 139 F.R.D. 362 (15.0.111.1991)). The
exception applies upon a showing of a fiduciary relation and
good cause for overcoming the privilege. Id. To determine
good cause, the court considers several factors, including:
‘

whether the party seeking the
information asserts a colorable claim.
whether the information sought is
not available elsewhere, whether the
information sought is related to
past or present actions, and whether
the information sought may risk a
revelation of trade secrets or other

the particular instance.” Ic!. at 1103-04.
In reaching this conclusion, the Fifth Circuit cautioned that
“[d]ue regard must be paid to the interests of nonparty
stockholders, which may be affected by impinging on the
privilege, sometimes injuriously.” As the court explained,
“[t]he corporation is vulnerable to suit by shareholders whose
interests or intention may be inconsistent with those of other
shareholders, even others constituting a majority.” Id at 1101
n. I 7. The court further confirmed that “It]he attorney-client
privilege still has viability for the corporate client,” and that
“[t]he corporation is not barred from asserting it merely
because those demanding information enjoy the status of
stockholders.” It? at 1103

shether

the attornef-cliert privilege should be honored are ‘orbidden,
because such tests create impermissible uncertainty and
frustrate the very purpose of the privilege.” (Def F & Y

confidential information.
(citing Hei’man i’. Beatrice (.o., No. 89 C 7381, 1992
WL 245682. at 2 iN.D.lli. Sept.23. 1992)). See also Blanc!
Fluted/is Vorth America, foe., 4(11 F.3d 779, ‘57 ( th
Cir.2005) (recognizing fiduciary exception in the ERISA

[ci.

context).
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The Seventh Circuit has not decided whether this fiduciary
exception applies where shareholders are suing a corporation
in a non-derivative action. The Third and Fifth Circuits
have held that it does, as have several district courts.
See e.g., Fauce/c i. Whiti 965 F.2d 126 130-31 (6th
C it. 1992) (applying Garm c to non-derivative claims against
S:c. ession of F”ec’,nan, S54 F.2d
a corporation): ii’,ud
I? %ILD Int’l, Joe: Sian’
“X6
91’s)
5th
Cir
(same);
8o.
No 94 Civ 58PKI.RLE, 2003 VcL
51. cinurlcis, In
i 396 S D.\ Y Jan 6 2003) (applying C nine in scuritiLs
4
fraud class action): [a a Ptice,’ li.c. Sec Lyihz, No 9() Civ
1” 955 1993 ‘41 Sol “5 at 01-14 S.D N \ Dcc 23
No
c Li
,
‘dcIr
r’Bs
if
.31)
92 (3 90Th, CLCc 903 51 L 602 4 (5, D.N ‘C No’
1993 (applvng L,rnr in cecurities fraud case); cOhen
1’
50 1 RD 450 ED Pi.1975i (applying
C zinet in securities fraud class ac ion) these courts ia e
not, however, adopted a uniform method of applying the
exception.
Some courts “appear to assume that in any securities fraud
case, the plaintiff class-insofar as it consists of current
shareholders-will be entitled, on a showing of good cause,
to pierce the privilege even if the communications predate
plaintiffs’ status as shareholders.” In in O,nnicoin Group
Inc. Ste. Lied,’., 233 F.R.D. 400. 411 (S.D.N.Y.2006) (citing
I?1JFD Int’l, 2003 WI.. 41906, at *4,) These courts view
the distinction between a derivative action and a private
securities fraud lawsuit as “but one factor to be considered
in assessing whether the plaintiffs have shown good cause
for piercing the privilege.” Id. Other courts, however, “have
suggested that the rationale for the fiduciary exception limits
its application, at the very least, to plaintiffs who were
shareholders at the time of the privileged communication.”
Id (citing In in Kidder Pea/ioch’ Sec. [lug 168 F. R D. 159,
475(S D N.Y.1996) and In rc .4 i/antIc Fin. \fctnit. Sec Lin,
121 F.R.D. 141, 146 (D.Nlass.1988)).
...

,

The In cc Ommc om Group court questioned whether the
fiduciary exception should apply routinely in securities fraud
lawsuits, noting that the plaintiffs in such cases “are seeking
personal benefit and are not seeking to benefit the company,”
and are “complaining of alleged misconduct injurious to them
as members of the investing public rather than injurious
to the corporation.” Ii at 4)2. See a/so Wail. 647 F.2cl at
23 (finding Gin ncr inapplicable where the plaintiff “seeks
to recover damages from the corporation *423 for herself
and the members of her proposed class.”) This court has

similar reservations about applying the fiduciary exception as
a matter of course in securities fraud cases and views the nonderivative nature of the claim as a strong factor to consider
in determining whether to prevent invocation of the attorneyclient privilege.
In this case, Plaintiffs have not filed a derivative action
and their interests are dearly personal in that they seek
to recover financially for Household’s alleged fraud. In
addition Plaintiffs are seeking to recover for, and have
charged Household with, in)uries sustained by the ins esting
public, not the corporation. Gf. Garnei. 430 F.2d at Itoh
addressing situation ‘where the corporation is ‘n suit against
1
sharcholde s on clarges f acting ml i..ally sto -kho/dr
interests ....“) (emphasis added). Notably, Piaintffs have not
raised any breach of fiduciary duty claims in this lawsuit,
[.itlg, ‘S FR)
Jrcnoecan F Cr Otter Sc
ci in
69’, ,7 N ).lll,19 5) (applying (non in case alleging
securities fraud and breach of fiduciary duty owed to minority
shareholders): Po,nc v, 11am ha/I Fia/d& to.. 50 F.R.D i S
(N.D,Ill,1978) (applying Garner where shareholders tiled
suit against corporation alleging breach of fiduciary duty and
‘

violations relating to tender offer).
Nevertheless, unlike the plaintiffs in In it’
Group. Plaintiffs have presented evidence-and
Defendants do not dispute-that the Class represents a
substantial majority of shareholders who owned stock at the
time of the communications in question. (P1. Reply, at 7 n.
7.) Thus, it appears that Household did owe a malority of
Plaintiffs a fiduciary duty. Cf In it’ Omnii on: Group, 233
F.R.D, at 412 (“[T]he transactions that are at the heart of
the complaint and that formed the trigger for the targeted
attorney-client communications were undertaken in the
absence of a fiduciary relationship to a substantial portion of
the class members.”) In addition, Plaintiffs have established
good cause to overcome the privilege. Specifically, Plaintiffs
have a colorable claim that has withstood a motion to dismiss;
there do not appear to be any trade secrets at risk: there is
a Protective Order in place in any event; and the requested
information concerns past actions that are the subject of this
litigation. See In is’ General Jniirument Coip. See. Liti,g., 90
F.R.D. 527, 529 (N.D.111.2000); (Ex. A to P1. E & YMot., at
2.) On the limited facts of this case, the court finds that the
fiduciary exception applies to the communications between F
[13)

[14)

Omnic am

& Y and Household.
The court stresses that this holding should be narrowly
constrned. Significantly, E & Y is not a law firm and was not
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acting as outside counsel on behalf of Household. In addition,
though E & Y was acting as an agent of in-house counsel,
its investigation did not require separate legal analysis or
expertise (though E & Y was assisting Household’s counscl in
forming its legal opinions). Plaintiffs request is also limited
to a particular topic and investigation, and it does not appear
that they could obtain from another source the underlying data
E & Y utilized in conducting its investigation.
[15] This does not end the inquiry, however, Courts have
declined to extend ( ; ncr to the work product doctrine, so the
co irt must still determine whether the documents in quwtion
her are covered by that piiviiege as well See e g in i
in’ S and
If a! I
F L’ti,, 6) F 2 1 2
952 C’ e
4dnz,vtr ( ( S Ic / & Ca, nc45c,
I t a aS
42’ i,i i Cir. l0’4) ( T]he Fifth Circuit has
held that the Cr I 1 doctrine does not oply to attorney work
product We agree ‘), Lugo.cli n. CronCrl 2 ) I RD. 220,
243 (N D.N Y ‘003).
,

2. Work Product Privilege
1161 Plaintiffs claim that the F & Y documents are not
protected by the work product privilege because they were
not prepared “in anticipation of litigation.” (P1. E & Y Mot.,
at 7.) This court has already determined that “documents are
protected by the work product privilege if they were prepared
‘because of the prospect of litigation.’ Lawrence F. Jo//c
Pension P/an i’ Iioiicehold Jot’!, hic,, 237 F.R,D, 176, 181
(N.D.IIl.2006) (citing [la/linger Int’l Inc. v. Hollingrr Inc..
230 F RD. 508 514(N.D.1Jl.2005) (“The standard,, that the
documents must be ‘created *424 principally or exclusively
to assist in contemplated litigation’ is
not the applicable

states had participated in the initial May 23. 2002 settlement
discussion. (Id.) The fact that Household decided to conduct
a more expansive review does not, however, contradict its
assertion that it retained E & Y because of the prospect of
litigation. The court is satisfied that Defendants have met
their burden of showing that the E & Y documents constitute
privileged work product.
Plaintiffs argue that the documents constitute “fact” and not
“opinion” work product, and inSist that they have otercome
any qualified privilege. See Iiohkv
Burg 433 F 3d
946 )49 50 1 th Cir 2006) (“The work-product privilege
may be osercome ‘only upon a showing that the party
seeking disovery has substantial need of thc r terials n the
preparatior of the party’s case ar d that the paty is unable
without undue hardship to obtain the substantial equis alent of
the materials by other means.”’) Accordmg to Plaintiffs, the
documents ‘go to the heart of the substantive claims in this
case” by establishing the falsity of Household’s statements,
Household’s knowledge that the statements were false, and
the materiality of revenues Household recei’ed from its
alleged predatory lending practices. (P1. E & Y Mot., at 7-8.)
Plaintiffs also claim that they cannot obtain the documents
from any other source without undue hardship, noting that the
Class “does not have the same unfettered ability to interview
Household employees nor does the Class have access to the
specific data provided to F & Y.” (Id at 8.)

“

..

legal standard in the Seventh Circuit.”)). 2 Here, E & Y
conducted the Compliance Engagement in response to the
lawsuit filed by the State of California and in anticipation of
other similar lawsuits from other states.
Plaintiffs deny this assertion, noting that Household settled
the California lawsuit in January 2002, several months
before the Company retained F & Y. (P1. E & Y Reply,
at 8.) Plaintiffs acknowledge, however, that Arizona and
Washington had made formal inquiries, and that Household
was involved in settlement talks with the Multistate Working
Group at the time of E & Ys retention. Plaintiffs insist
that “[t]here are no objective facts as to why Household
feared litigation from
20 [additional] states” when only
two had made formal inquiries. Plaintiffs also question why
Household asked F & Y to review 20 states when only 11
...

Defendants insist that the E & Y documents constitute
“opinion” work product. As Defendants explain, “[am
analysis of documents created in connection with the
Compliance Engagement, even if those documents were
not themselves prepared by an attorney, would undoubtedly
reveal to Plaintiffs the nature and focus of the work being
conducted by F & Y at the request of Household’s attorneys,
thereby invading the inviolable area of opinion work
product.” (Def. F & Y Resp., at 13.) Opinion work product
includes the “mental impressions. conclusions, opinions, or
legal theories of an attorney or other representative of a
party concerning the litigation.” FED. R. CIV. P. 26(b)(3):
[Jo/linger liii’!. 230 F.R.D. at 511.
[17] The court agrees that the E & Y documents constitute
work product in that E & Y conducted its evaluation as
an agent of Household’s General Counsel’s office. See, e.g.,
‘\olioiuil .Jockei (‘lob i’ (ianucii. No. 04 C 343. 2006 \VL
“33549, at l (N.D.lll. Mar.22. 2006) (“The work product
doctrine encompasses documents prepared in anticipation
of litigation by a party’s representative or agent.”) The
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court is less certain that the documents constitute “opinion”
work product as contemplated by Rule 26. and finds that
Household has not met its burdcn on this issue. As for
the fact work product, the court believes that Plaintiffs
hase met their burden of overcoming the privilege, Eagle
(‘omprc ssors, Inc v JIE( I iquidiitiiiq Coip 2061 .R.D. 474,
478 (\.D.Jll.2002) (quoting Trunnark Ins. (‘o. s’. 0cm. aI
Coiosne Lif Re f America, \o. 10 C 1 926. 20)0
‘sVL I X985 I E it “3 Os D.[ll.Dcc.2(i. 200tu). Plaintiffs have
information
demonstrated a substantial need for the E &
*425
fals’ty
in at t may assist Plaintiffs in establishing
SC e rter, ard naterialitv Plaintifs dc ot base the underlying
data F & Y utilIzed ir oreparii g its report, and without
this tnformation, it is not clear ibm witness depo.1tions
would provide Plaintiffs with the substantial equis alent of
the materais. Thus. Plaintiffs’ motion to compel the E & ‘i
macrials u granted

3, Waiver
1191 Before leaving this topic, the court will briefly
1181
address Plaintiffs’ additional argument that Household has
waived any applicable privilege by voluntarily revealing
the subject matter-though not the specific details-of the
Compliance Engagement to the Attorneys General. The court
declines to find such a broad waiver, Indeed, “a client does
not waive his attorney-client privilege merely by disclosing
a subject which he has discussed with his attorney.” L’nircd
States i’. OSlo/Icy. ?81i F 2d 786, 794 (th Cir, I 966) (internal
quotations omitted). See also ‘1 ccc’ Dcnnison Corp. v. (‘UP
I thin PLc’. No, 95 C 6351, 1998 WL 0364’. at 4 (N.D.lll.
Sept00, 1908),

returning such materials.” l.n’a’c’nce 2. Jo//c
2r F.R.D. at 183.

Pension

Plan.

Plaintiffs argue that Defendants waited too long, until June
29, 2006, to assert the privilege. (P1. E & Y Mot., at 9.) The
court agrees that Defendants have been somewhat careless
in their document production. For example, Defendants
affirmatively produced some of the E & Y documents, but
they claim that “[i]t was not until Defendants learned of
the subpoena issued to E & Y that Defendants’ counsel
had occasion to inquire into the potentially prisIleged
nature of the (c mpliancc Engagement and to rciew its
production or potentially privileged docume ts relating to
that engagement.” DeT E & V Rcsp., at 16.) GIscn the
solume of’ documents at issue in this case, however, the court
declines to find that Defendants ssaised the privilege. See,
c’. N 05 C
I 0 [‘ha mdc is;ical
g 41’ho/ labs
20(0 (citing
490, 006 Ill l9 77 t “4 (N D I Jo y
2O F R B
A
I
/4 nc/ic ml I ranehtvc Cc r Bank One,
212. 216 LN.D.Ill.2001)) (“[‘sV]aivers of the attorney-client
‘

privilege are to he narrow Is’ construed.”)

[22] Plaintiffs finally urge the court to find waiver based
on Defendants’ failure to provide a privilege log for the
disputed documents for some three months between June 29
and October 16, 2006, (P1. E & Y Mot., at 9 (citing B,a’/inion
Vorihe,’n & Santa Fe Ri’. Cu, 1’. United State.s Dist Court, 308
F.3d 1142 (9th Cir.2005)).) In Burlington, the Ninth Circuit
upheld the lower court’s finding of waiver where a privilege
log “not only was not filed during the Rule 34 time limit
[30 daysi, but was filed JIve months later,” and there were
no mitigating considerations. Id. at 1149. The court rejected.
however, a per se waiver rule in favor of “using the 30on
based
waiver
find
court
the
will
Nor
1211
1201
day period as a default guideline” in making a “case-byHousehold’s inadvertent production of certain E & Y
case determination.” 10 Significantly, Defendants have now
documents to Plaintiffs during discovery. Courts must
provided privilege logs covering all documents in question as
balance five factors to determine whether waiver has occurred
of September 8 and October 25, 2006. (Def. E & V Resp., at
ss
the
of
reasonablene
s:
the
(1)
circumstance
such
under
17; Exs. 12 and 13 to Buckley Dccl.) Given that more than
precautions taken to protect the document: (2) the time
four million pages of documents are at issue in this case, the
taken to rectif’ the error; (3) the scope of discovery; (4)
court declines to find waiver based on the delay in submitting
the extent of the disclosure; and (5) the overriding issue of
a privilege log. C71 Universal C’itj’ Den’. Partners, L,ici v. Ride
fairness. Urban Out/Inerv, Inc. v DPJC Uompanie.s, Inc..
& Show Eng’g, Inc., 230 F.R.D, 688, 695-96 (NI.D.Fla.2005)
203 F.R I). 376. 380 (N.D.Ill.2001). The court is aware
(privilege *426 waived due to three and a half month delay
that Defendants inadvertent productions in this case have
in providing a privilege log svhere case involved “review and
motions,
prompted
numerous
and
complicated discovery
production of 13,000 pages of documents.”)
Nevertheless, as the court recently noted, “Defendants have
produced some four million pages of documents in this case....
In sum, the E & Y documents are protected by the attorneyIt was not unexpected that Defendants and their agents would
client and work product privileges, but they are subject to the
inadvertently produce some privileged materials and, indeed,
fiduciary exception and to Plaintiffs’ showing of substantial
the parties’ agreed protective order outlines a procedure for
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need and undue hardship. Plaintiffs motion to compel is
therefore granted.

B. Vi1mer, Cutler & Pickering
As with the E & Y documents. Plaintiffs argue that the
WilmerHale documents are not protected by any privilege,
and that Defendants have waived any such privilege in any
event. The court considers these arguments below.

1. Attorney Client Prrtilege
1231 Plaintiffs claim that the attorney-client privilece does
net p otec the WilmrHale documen” from disclosure
becaus Re aw nun s investigation was a fact-Ending
mission and did not contemplate or invoke the rendering
of legal adice Pl. \VCP Mm., at 3 (citIng 1)cet-rc:
wnil IiidlLs ,rt. tU I RI SI ( Li Ja,l9fl)) fl
1
f
the SEC commenced an action against defendart
(}n
E.T. Barwick lndustries. Inc. and certain of its officers
and directors alleging that it issued materially false and
misleading financial statements in violation of federal
securities laws. 82 FR,[). at 82. The litigation was terminated
by a Consent and Undertaking agreement that provided,
among other things, that Barwick’s Board of Directors would
appoint a Special Review Committee (“SRC”) “to investigate
and report to the full Board of Directors on the matters alleged
in the [SEC’s] Complaint.” Id. at 82-83, The SRC, in turn.
would appoint an individual to act as Special Counsel to the
SRC. The SRC ultimately prepared and submitted its report
to the Board of Directors. Id at 83, Thereafter, the plaintiffs
issued subpoenas for deposition testimony and documents
relating to the SRC’s report. Defendants asserted the attorneyclient privilege, but the court held that the SRC did not
provide any legal advice to the Board of Directors. Rather,
the SRC “investigate[dj and report[edj” factual information,
including reviewing the practices complained of in the SEC
Complaint, interviewing witnesses, compiling documents,
‘

and evaluating data. Id. at 83, 85-86.

that could be subject to the attorney-client privilege. (Id.; P1.
WCP Reply, at 3-4.)
The mere fact that WilmerHale’s report included some
factual findings does not establish that the entire report
fails outside the scope of the attorney-client privilege. As
Defendants note, “fact-gathering is an essential element in
an attorney’s formation of legal conclusions.” (Def, WCP
Resp., at 7.) See also Ljijo/m Co. i Coiled Stane. 449
U.S. 383, 390-91, 101 S.Ct. 6, 66 L.Ed.2d 584 (1981)
“The first step in the resolution of any legal problem is
ascertaining the factual background and sifting through the
facts with an cc to the legally relevant.”i The court has
revieued the Rcstnictur’ng Report and Ii ds tI at Wilmerilale
was retained to provide legal analysis and advice. It is true
that unlike the simultaneously-prepared Bankruptcy Report.
which “summarizes the relevant facts we hae uncovered
regarding Ms Markell s allegations, assesses he pertinent
law, [and] considers the potential exposure to IIMS (and
its parent 111) with respect to possible claims that might
be asserted against it by mortgage customers who filed for
bankruptcy.” the Restructuring Report “sought to address
three separate but related factual questions.” (compare Ex. 1
to P1. WCP Mot., at I with Ex. 2 to WCP Mot., at 4.) Within
the Restructuring Report, however, WilmerHale considered
both the quantitative and qualitative *427 materiality of
variances from disclosed restructuring policies, and provided
legal advice as to whether Household should take corrective
action. (Ex. 2 to P1. WCP Mot., at 7, 11.) Cf Osterm’tk, $2
F.R.D. at 85 (no privilege where attorneys “were employed
not for their legal acumen but for their skill as investigators.”)
Plaintiffs make much of the fact that a Report to the Board
of Directors on 2003 Audit Committee Activities stated
that the Committee retained WilmerHale to investigate “the
allegations made by Ms. Markell, in order to comply with
the requirements of Section IOA of the Securities Act of
1934.” (Ex. A to Brooks Dccl.) See also 15 U.S.C. ‘7$j-l.
Section IOA requires that “[ijf in the course of conducting
[auditors] become[ ] aware of information
an audit
may have occurred, the finn
indicating that an illegal act
determine whether it is likely that an illegal act has
shall
occurred.” 15 U.S.C. 8j-ltbi(1 This provision ‘expanded
independent accountants’ watchdog duties,” such that KPMG
was required to ascertain whether Household had engaged
in any illegal acts that would directly and materially affect
the Company’s financial statements. See In ic F,iojn Corp.
Soc Derivative & ERISA Liii,, 235 F.Supp.2d 540, 611
(S. D.Tex .2002). Nothing prohibited KPMG, hovmer, from
...

Plaintiffs argue that the Restructuring Report, similarly, was
designed to address only factual questions. such as (I)
How did HMS actually restructure delinquent loans during
2002?: (2) What did public disclosures and company policies
say about HMS’s restructuring of delinquent loans during
the same period?; and (3) What were the differences, if
any, between HMS’s practices and either its policies or the
Company’s public disclosures? (P1. WCP Mot., at 4; Ex. 2 to
P1. Mot., at 4.) Nowhere in that Report, Plaintiffs argue, did
WilmerHale provide any legal analysis or recommendations

...

...

.

409

Lawrence E. Jaffe Pension Plan v. Household Intern., Inc., 244 F.R.D. 412 (2006)
47 A.L.R.6th 623

requesting legal assistance in meeting its obligations under
78j- 1(b).
[24) Plaintiffs also suggest that communications between
WilmerHale and individual Household employees, including
Per Eckholdt, are not privileged because only the Audit
Committee constitutes the law firm’s “client.” (P1. WCP Mot.,
at 4-5 ) Under this theory, no attorney-client relationship
exists between Household employees and WilmerHale,
so “any interview-related documents, such as summaries.
memoranda, or notes and any documents prepared at the
request ot WilmerHalc] (such as Mr. Eckholdt’s Exhibit
3 nd similar doc ments), are disc.oserable and should be
p duced imr diate1
(Id at 5 ‘Il. cou t disagre s that
th attomcy-cl ert relationship is so narrowly con trued in the
corporate context Inc recent case of hE C v Brad
1 No 3 05416 M 2006 U.S Dist LEXIS 74979 (N D Tax Oct.
16, 2006) s Instruc we in this regard.

to a number of other matters including advice related to
areas that may be within the scope of our work for the
Committee.” (Id. ‘ 3.) That same conflicts section, however,
also states that “[tjhe Committee and the Company agree
that we may continue to represent. and may undertake in the
future to represent, existing or new clients in any matter that
is not substantially related to our work for the Committee
and the Company....” (Id.) The “42S letter further provides
that “our representation of the Committee will terminate upon
our sending the Company our final statement for services
rendered in this matter (Id. 4) (emphasis added ) The court
concludes that all communications and documents relating to
“

the WilmcrHalc irvestigation are pr ilegad

“

attorneys reviewed some 40,000 pages of documents and
conducted 70 interviews with current and former company
employees. Baker Botts then submitted a lengthy report
detailing the results of its investigation. El at *6. The SEC
ultimately filed suit against the company’s former president
and CEO, Gregory A. Brady. During thecourse of discovery,
Brady moved to compel production of documents relating
to the Baker Botts investigation. Id. at *10.41, Baker Botts
objected on the grounds of privilege, and the court sustained
the objection. The court viewed the employee interviews as
“confidential communications between the corporate client
and its counsel,” and found the law firm’s report to be
“the equivalent of a confidential communication between an
attorney and his client.” Id. at *23.

2 Work Product Privilege
126] rhc WilmcrHale documents ird corn nunications are
also protected by the work product privilege Household’s
Audit Committee retained \VilrnerHale because of the
prospect of litigation; i.e Markell’s threatened lawsuit and
the SEC’s formal investigation. See Vat tonal iockct (/111’.
2006 WL 733549, at ‘1: LawIL’nee F. ia/Jo Pension Plan. 237
LR.D. at 181. In addition, as explained earlier, WilmerHale
provided Household with legal advice and analysis. The fact
that Household was also being represented by other counsel
in those actions does not alter the court’s assessment. Nor
does Household’s use of the Restructuring Report to assist in
consummating a merger with HSBC Holdings plc. The court
remains satisfied that the report was prepared in anticipation
of litigation. As for Plaintiffs’ remaining arguments, the court
has already rejected the assertions that the work product
doctrine does not extend to dual-purpose documents and/or
applies only to documents created for use against the party
seeking their production. (P1. WCP Mot., at 6 n. 6; P1. WCP
Reply, at 6 n. 7.) See Lawrence F ia/jo Pension Plan, 237
FR.D, at 18 1-82. The court will not revisit either argument
here.

1251 In this case, similarly, Household’s Audit Committee
retained WilmerHale to provide legal analysis and advice
regarding threatened litigation. WilmerHale’s client was
the entire corporation, and not just the Audit Committee.
Plaintiffs disagree. noting that the Engagement Letter
confirms that WilmerHale’s “client in this matter will be
the [Audit] Committee in its role as the audit committee
of the Company’s board of directors.” (Ex. A to Wrathall
Dccl., ¶ 1.) In addition, the Engagement Letter contains a
“conflicts” section advising that the firm is “representing.
and will continue to represent, the Company with respect

Plaintiffs claim that they should receive the requested
information in any event because they have a substantial need
for the materials and will not be able to obtain their substantial
equivalent without undue hardship. (P1. WCP Mot., at 6.)
As a preliminary matter, it is not clear to the court that
Plaintiffs seek only fact, as opposed to opinion work product
tinder this exception. In any event, with respect to fact work
product. Plaintiffs argue that the Restructuring Report and its
underlying evidentiary bases “go to the heart of this case”
and “establish the falsity of Household’s public disclosures
respecting its restructure policies and statistics; scienter in

-

in Broth’, a corporation’s audit committee hired the law firm
of Baker Botts to conduct an internal investigation and give
legal advice concerning potential securities claims against the
corporation. Id. at *5 As part ot’its investigation, Baker Botts

.,
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that Household knew its public disclosures to be false; and
materiality because Household’s reage statistics were key
and were
indicators of the value of the Company’s assets
of its
blocks
sell
large
to
ability
crucial to the Company’s
at
(Id.
model.”
loans (securitizations) to fund its business
6-7.) According to Plaintiffs, they need the Restructuring
Report materials “to cross-examine Households reliance on
any of these materials at trial.” (Id at 7) To the extent
Defendants do not intend to introduce the Restructuring
Report at trial. howmer. Plaintiffs have no substantial need
for he it ormaf on for cross examination purposes (Def
...

WCPResp., at 15.)
Nor haxe Plaintif s demonstrated that they cannot
[27
bta i the equivalent mtormation without undue hardship.
Plaintiffs insist that they cannot recreate the XVilmerllale
iivctigaton ‘ecau,e they re onlJ ailwed to take 55
depositions and, thus cannot depose all of the indrtiduals
WtlmerHale interviewed, (P1. \VCP Mot., at 7.) Plaintiffs also
lament th t witnesses may have forgotten crucial facts and
Household may have deleted relevant email messages (Id. at
7-8.) Plaintiffs fail to explain, nor does the court see, why they
need to depose every WilmerHale interviewee in order to test
the law finn’s conclusions, especially where Defendants do
not intend to make those cone lusions part of their defense.
(Def. \VCP Resp.. at 16.) Moreover, Plaintiffs have deposed,
or have scheduled depositions of nine current or former HMS
employees who can testift’ about the Markell allegations and
the conclusions stated in the Restructuring Report. *429
(Ic!.) Notably. Plaintiffs have the underlying data KPMG used
to test the accuracy of the Restructuring Report, and the
Report itself. Under these circumstances. Plaintiffs have not
demonstrated undue hardship for purposes of overcoming the
work product privilege. See Eagle C’oinpressors, 206 F.R.D.
*3
it 47 (quoting Tructinark Ins. Ca., 2000 \VL 1898518, at
(the burden of overcoming the privilege for fact work product
“is difficult to meet and is satisfied ‘only in rare situations,
such as those involving witness unavailability.’ “)

3. Waiver
Plaintiffs insist that even assuming the WilmerHale materials
are privileged, Defendants have waived the privilege by
producing the requested infonriation, or portions of it. to the
Class, KPMG, and the SEC.

a. Production to Plaintiffs
128J Plaintiffs first note that after Per Eckholdfs deposition,
Defendants affirmatively waived the privilege with respect

to Exhibit 13, an internal email transmitting a tabular
arrangement of factual data that had been requested by
WilmerHale, The fact that Defendants withdrew the privilege
as to a strictly factual and non-privileged document, however.
does not waive the privilege as to all WilmerHale materials
CI Ji cc Ban/c One Se Liii., i-’i,’rt (7iicaga .Shcirehoilci’
C/aims. 00 F.R.D. 418. 423 N.D.lll.2002’i (noting that
waiver of attorney-client and work product privileges occurs
where party discloses actual attorney work product to an
adversary). For similar reasons. Defendants’ production of
two other factual documents is insufficient to waive tie
pri ilege. The first is an internal email forwarding an email
addressed to an attorney. uhich “merely identifies and
attaches a tabular array of nonrivi1egcd prc- x sting factual
informatiin.” (Def WCP Resp.. at 0; Lx. 1 to P1, WCP
Mot. I he second is an internal Household prescotatiun that
includes a referenc to “estimates” havirg been prenared at
\8 ilmerHale’s request, but does not nclude or describe those
.

estimates,

(id,

Fx. 12 to P1. \VCP Mot.)

The cotirt is also unpersuaded that a waiver occurred based on
testimony Louis E. Levy, former chair of Household’s Audit
Committee, purportedly gave at his deposition. According
to Plaintiffs, Mr. Levy testified “as to the substance of
discussions he had with [WilmerHale].” (P1. WCP Mot., at 9.)
The cited transcript pages, however. confinn that Mr. Levy
was discussing the substance of the SEC investigation, and
not Wilmerliale’s investigation. (Ex. 4 to P1. Mot., Levy Dep.,
at 188.)
Finally, the court declines to find waiver based on Defendants’
error in producing the March 17. 2003 draft Restructuring
Report to Plaintiffs during the course of discovery. Two other
copies of the same draft report are included on Defendants’
privilege logs, indicating that Defendants did not intend to
produce the document, and Defendants have since recalled
the document pursuant to the Protective Order. (Def. WCP
Resp., at 10-1 1.) Given the volume of documents at issue in
this case, the court declines to find that Defendants waived
*4
the privilege. See Abbott LaLi., 2006 L 2092377, at
(“[W]aivers of the attorney-client privilege are to be narrowly
construed.”)
As for Plaintiffs’ concern that Defendants are attempting to
use favorable portions of the WilmerHale materials as a sword
while simultaneously withholding unfavorable portions under
the work product shield, the court notes that Defendants do
not Intend to use the Restructuring Report, or any of the
underlying privileged documents, in its defense of this case.
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b. Production to KPMG
Plaintiffs also seek a finding of waiver based on the fact
that Household produced the Restructuring Report and related
documents to its outside auditor, KPMG. (P1. WCP Mot,, at
11) The court has already addressed and rejected Plaintiffs’
arguments regarding disclosure to an auditor. See Lwrcncc
I:. lu//c Pn.ciun P/in: 23 F,R.D. at 1 3 (“FT]he fact that
an independent auditor must remain independent from the
company t audits does not establis( tha the auditor also has
an adversarial relationship with the client as contemplated by
the work product *430 doctrine Disclosing documents to
ar auditor does ot sub ta tially I crease the pporturi r
PC ential adversaries o obtain the information. ) The court
will not revisit this ruting hure.

c. Production to the SEC
Plaintiffs finally seek waiver of the privilege based
on Household’s production to the SEC of “documents
summarizing the Restructuring Report.” (P1. WCP Mot,,
at 11,) Defendants argue that they only provided the
SEC with documents “which transmit pre-existing factual
material that did not become privileged merely by virtue of
having been provided to WilmerHale.” (Def. WCP Resp., at
11-12.) Defendants also emphasize that Household expressly
withheld any privileged materials pursuant to a privilege log
and agreed to the SEC’s request for access to the Restructuring
Report only on condition that the SEC enter into a written
confidentiality agreement. (Id. at 4. 11-12; Exs. G and H
to Beer Dccl.) That July 16, 2003 confidentiality agreement
specifically stated that “neither the Committee nor Household
intend to waive the protections of the attorney work product
doctrine, attorney-client privilege, or any other privilege
applicable as to third parties.” (Ex. H to Beer Dccl.)
Plaintiffs argue that Defendants cannot produce pris ileged
material to a governmental agency for their own benefit and
then still assert the privilege here. In other words, Plaintiffs
ask the court to reject the “selective” or “limited” waiver
theory. which provides that a party may disclose documents
to a government agency without waiving the privilege as to
any other party. As discussed below, the circuit courts are
split as to the viability and application of this theory. Some
have found that selective waiver is always permissible; some
have found that selective waiver is never permissible; and
others have found that selective waiver is permissible when
the government has signed a confidentiality agreement. The
court finds this last approach most persuasive in this case.

1. Courts Allowing Selective Waiver
The Eighth Circuit has adopted the theory of selectis e waiver
in the context of the attorney-client pris ilege. In D,ci’cifIcd
Indus Inc. t tferedith 52 F.2d 596 (8th Cir.1977) a
company voluntarily produced privileged material to the SEC
pursuant to an agency subpoena. In a subsequent lawsuit,
the company denied that t had waived the attorney-client
privilege by virtue of that production. The Eighth Circuit
agreed finding that the SEC disclosure constituted only a
limited waiver. The court explained that a contrary holding
“may base the effect or’ thwarting the des eloping procedure
/ orporattons to employ r dependent nuns Ito I estigate
aid advise them in rder ti nrotect stockholders, potential
stockholders and customers IJ at it
“

2 Courts Rejecting Selective Vs slyer
Many other courts have rejected the concept of clective
waixer of the attorney-client privilege, finding that
‘[vj oluntary cooperation with government investigations
may be a laudable activity, but it is hard to understand
how such conduct improves the attorney-client relationship.”
Pr ri,uan Corp. r. I yiitccl Stairs, 665 F.2d 1214. 1220—21
(D.C.Cir. 1981). These courts explain that “{tjhe client cannot
be permitted to pick and choose among his opponents.
waiving the privilege for some and resurrecting the claim
of confidentiality to obstruct others, or to invoke the
privilege as to communications whose confidentiality he
has already compromised for his own benefit.” Id. at 1221.
See also L ‘,iit’d Stair’s i’ dLrs.ouhu.ccrts i1l.ciitUi of Tc h.,
129 F.3d 61, 686 (1st Cir.1997) (“Anyone who chooses
to disclose a privileged document to a third party, or
does so pursuant to a prior agreement or understanding,
has an incentive to do so, whether for gain or to avoid
disadvantage. It would be perfectly possible to carve out
some of those disclosures and say that, although the
disclosure itself is not necessary to foster attorney-client
communications, neither does it forfeit the privilege. With
rare exceptions, courts have been unwilling to start down
this path-which has no logical terminus-and we join in
this reluctance.”); Westinghouse Eloc. Co. v. Republic of
Philippines, 951 F.2d 1414, 1425 (3dCir.1991) (“[S]elective
waiver *431 does not serve the purpose of encouraging
full disclosure to one’s attorney in order to obtain informed
legal assistance; it merely encourages voluntary disclosure to
government agencies, thereby extending the pnvilege beyond
its intended purpose.”): In cc’ I/art/n l!arir i/u (011., 856
F.2d 619, 623-24 (4th Cir. 198$) (“The Fourth Circuit has not
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embraced the concept of limited waiver of the attorney-client
privilege.”)
The Sixth Circuit has similarly joined the First, Third, Fourth,
and D.C. Circuits in rejecting selective waiver In In iv
Ci lunibia JICI flealthc are (‘o;p Billing Praetice, Li/ic’.,
293 Lid 289 (6th Cir,2002), the Sixth Circuit determined
that courts view selective waiver in one of three ways: (1)
selective waiver is permissible; (2) selective waiver is not
penrissible in an situation; and (3) selective waiver is
permi sible where the Government agrees to a confidentiality
ord r ii it
In rejLcting any form of selective aiser
the o rt explained that Fe first approacl
as little, f ny,
rela
oseci rg frank c ‘munaaticn etscer a c’e t
and u or e attorney
I a 0 T’h ourt als fc ui d
tha a g, form ot select ye waiver even tnat wFich stems
fron a c rfidentiality agree ricoh t anstorms the attorney
client privilege into merely another brush on an attorne
palette, utilized and manipulated to gain tactical or strategic
advantage” Id the First, Third Fourth and Sixth Circuits
also declined to find selective waiver n the context of
work-product. IVes/inghome 951 F2d at 1429; (‘oluinbia
IJC’A Ilcalthtupv’, 293 F,3d at 306; .‘iIuF’tol Alcuietta, 856
F,2d at 625-26 (company waived non-opinion work product
privilege by making testimonial use of privileged matters in
an effort to settle the government’s criminal investigation);
Iassachusetts Inst. of icc h., 1 29 F 3d at 687 (“[I]t would take
better reason than we have to depart from the prevailing rule
that disclosure to an adversary, real or potential, forfeits work
product protection”)
Most recently, the Tenth Circuit declined to adopt the
selective waiver doctrine where a company chose not to
produce some 390,000 pages of privileged documents to
the SEC and the Department of Justice (“DOJ”), but chose
to produce 220,000 other pages of privileged documents
pursuant to subpoena and written confidentiality agreements
with each agency (the “waiver documents”) In cc Quest
( ommunications Int’l Inc., 450 F 3d 11 ‘9, 1181 (10th
(‘ir,2006). The confidentiality agreement with the SEC stated
that the agency would not disclose the documents to third
parties “except to the extent that the Staff determines that
disclosure is otherwise required by law or would be in
furtherance of the Commission’s discharge of its duties
and responsibilities.” Id. The DOJ agreement contained
similar language, but further provided that the DOJ could
share the waiver documents with other state, local, and
federal agencies, and could “make direct or derivative
use of the [waiver documents] in any proceeding and its

investigation.” Id In other agreements with the DOJ, the
company also agreed that the agency could “make full use of
any information it obtains under this agreement in any lawful
manner in furtherance of its investigation, including, without
limitation, analyses, interviews, grand jury proceedings, court
proceedings, consultation with and support of other federal,
state or local agencies, consultations with experts or potential
experts, and the selection and, or retention of testifiing
experts” Iii ‘it 1181-82
In the cours.. of
subsequent securitie fraud case, the
company argued that it should or t be required to produce
the waiver locuments the p lair tiffs but the Thnth C ircu t
disagreed ftcr conduc ir g an cx ensive re icw r d analysis
of the current cisc law elating to s lectise wai er the ccurt
concluded that ‘[t]h ccord does not establ sh a need for
a rule cf elective waiver to assure coonerati a with law
enforcement, to further the purposes of the attorney-clien
privilege or work-product doctrine, or to as oid unfairness
to the disclosing party Id it 1192, The court found that
“[r]ather than a mere exception to the general rules of waiver,
one could argue that Qwest seeks the substantial equivalent
of an entirely new privilege, i.e., a government-investigation
privilege.” LI The court was unwilling, on the record before
it, to take such a giant leap in the common law development
of privileges, Id.
‘

*432 The Seventh Circuit has not yet determined whether
it endorses the concept of selective waiver, though courts
in this district have not viewed it with particular favor. In
In re Bank One Sec I i/ic’., for example, the court found
that the defendant had waived the work-product privilege
with respect to documents produced to the Office of the
Comptroller of the Currency (“0CC”). 209 F RD. at 424.
The court acknowledged that the defendant had “complied
with an 0CC investigation in which documents were ordered
to be produced,” but held that “the voluntary nature of the
disclosure is not dispositive as to whether the work-product
privilege has been waived,” Id The court also rejected
any reliance on a confidentiality agreement between the
defendant and the 0CC, finding that it ‘does not salvage the
protection of the work-product doctrine due to the adversarial
nature of this relationship.” Id, See also In cc So/hale
,L, ia’ Antitrust Li/ic’., 235 F.R,D, 407, 427 (N 0.111,2006)
(defendants waived any claim of privilege by producing “a
raft of documents to the Department of Justice pursuant to
subpoena.”)
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3. Courts Allowing Selective Waiver with Confidentiality
Agreement
As noted, the Seventh Circuit has not vet determined its
position on selective waiver, It has, however, led the door
open for this theory. In D.//wood Farms, Lu, i’ Cargill,
128 F.3d 1122 (7th Cir.1997), the government played
certain tapes for corporate defense counsel to persuade the
company to plead guilty. Id. at 1 24. The plaintiffs in the
ensuing civil litigation against the company argued that the
goxemment had warsed its Ia enforcement priiilege b
playing the tapes. ii. Without taking a tbrmai position on
the selective waiver Asue, the Seventh Circutt noted that
ourt
a irts g rerally hi a rej tvd it expla hog hat
fee reasonably coot gh. that the possessor of the priv leged
infonnatioji should lse bcvn more careful, as by obtaining
an agreement by the person to is ho u they made he disciosura
Iha court found that
not o p cad it urthcr Id. at I
the government had not deliberately wan. ed its privilege but,
rather, had made a mistake in failing to obtain “a promise
that none of the lawyers or directors would show the notes to
anyone else.” Id at 1126, 1 127. The court therefore held that
the government had not waived its law enforcement privilege
in that case. Id. at 1
Other courts have affirmatively endorsed the theory of
selective waiver where the parties have entered into
confidentiality agreements. In In no Stoinhcrrdi Part,icrv, 1.1’.
9 FAd 230 (2d Cir.1993), for example, the Second Circuit
declined to adopt a per so rule that all voluntary disclosures
to the government waive work product protection. The court
explained that any such rigid rule would fail to anticipate
“situations in which the SEC and the disclosing party have
entered into an explicit agreement that the SEC will maintain
the confidentiality of the disclosed materials.” Id. at 236. See
also In no Los/ic I”ov Cumpanirs, Inc. Sec. Lilig. 161 F.R.D
274. 284 IS.D.N.Y 1995) (disclosures “made pursuant to
confidentiality agreements intended to preserve any privilege
applicable to the disclosed documents” satisfied the standard
set forth in Steinhardt).
(1 & L Business (Inch. Co., 161 l3.R. 689
In In
(D.Co1o.193), a bank sought a protective order for attorney
letters and memoranda that had been previously provided to
the United States Attorney to assist in an investigation of one
of the bank’s clients, defendant M & L Business Machine
Co 11, at 691-92. The bank had cooperated with the (J,S.
Attorney’s investigation “subject to the requirement that any
inflarmation provided under the Letter Agreement be treated
as privileged, subject to protection under FED R. CRDl. P.

16(a02) and not be disseminated except as required under
federal law or the rules of criminal procedure.” Jd. at 691.
In finding that the bank did not waive the attorney-client
privilege, the court noted that the bank had taken “substantial
steps” to ensure the confidentiality of the materials: and
there was no evidence that the bank’s cooperation in the
investigation was for its personal benefit. Id at 696 See also
E.3d 31, 3 lst Cir. ‘95 (“If
1 mmd Suites n, Ri//mien.
there were ever an argument for limited waiver, it might
well depend importantly on just what had been disclosed to
the *433 government and on what understandings Without
mutending to preclude such an argument in a future case, sic
think that it is enough in this one to say that no such claim of
‘

mir ited

aiver his been arguad to is’)

A New York distrmct court sinmilamir endorsed thms
co npr misc oositior in I achc c mi v A m u,Jc I cAn /
1 neric a s S/a,ni cia! Broadc a tog C i 5° F .Supu 638
S DNA’ ‘1’. ). The court ‘ecognazed a limited waiver where
a party expressly reserved, at the time of disclosure, the
right to assert the privilege in other proceedings. The court
reasoned that “a contemporaneous reservation or stipulation
isould make it clear that ... the disclosing party has made
some effort to preserve the privacy of the privileged
communication, rather than having engaged in abuse of the
privilege by first making a knowing decision to waive the
rule’s protection and then seeking to retract that decision in
connection with subsequent litigation.” Id. at o46.

4. Application to this Case

[291 This court cannot say with any certainty whether the
Seventh Circuit would apply selective waiver in this context,
and the court declines to adopt a per so rule regarding
waiver with respect to government disclosures. In this case,
Household voluntarily disclosed privileged documents to the
SEC. Notably, on or about July 3, 2003, Household recalled
from the SEC several privileged documents that had been
inadvertently produced. (E. N to Brooks Dccl.) On July 16,
2003, however, Household agreed to produce the documents
“[un light of the interest of the Staff of the U.S. Securities and
Exchange Commission ... in determining whether there have
(Ex. H
been any violations of the federal securities laws
to Beer Dccl.)
That said, Household insisted on a confidentiality agreement
to protect the information, The court agrees with those cases
finding that selective waiver may be appropriate where the
disclosing party took steps to preserve its pris ilege. The
agreement in this case expressly stated that “neither the
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Committee nor Household intend to waive the protections of
the attorney work product doctrine, attorney-client privilege,
or any other privilege applicable as to third parties” (Ex. H

has not waived the work-product privilege by its voluntary
production to the SEC of otherwise-privileged documents,
and Plaintiffs’ motion to compel is denied.’

to Beer Dccl., at I.) Plaintiffs make much of the fact that the
agreement also allows the SEC to disclose the confidential
information “to the extent that the Staff determines that

disclosure is otherwise required by law or would be in
furtherance of the Commission’s discharge of its duties and
responsibilities.” (1(1 at 2) Plaintiffs note that the Q it ‘1
Cri ii urn at n’ court found that identical confidentiality
languagc did not preclude waiver becau e it gase the {SFC
and DOJ] broad discretion to usc thc Waiver Docuir ents as
‘ 4
s’
uage
5
laa
the
-G ‘ d it I
)OJ 5 CO ifidentialitv agrecmcnt howcver, sas mud’ broader
hai w languagc at issue herc In additior unlikc r 0 ‘est
therc no es thence that any rcstrictions on the documents]
use wer loost. in practice. ‘I / at 94 fhus the court finds
he agreement sufficient for purposes of pplying clective
wai r of the WilmerHale documents in this case Household
‘

‘

CONCLUSION
For the reasons stated above, Plaintiffs’ Motion to Compel
Documents Pertaining to Household’s C onsultations with
Ernst & Young LLP Dot. 708] is granted, but their Motion
to Compcl I urthcr Responses to thc Class Questions for
Per F ckholdt Conccrmng I xhibit 13 and thc Production of
Docusi crits nueiy rig 0v diii r Cutle & Pickciui Rcpurs
Doc 712] s dernc

47 k.I .R 6th 623

Footnotes

1
2
3

4

WilmerHale also ins estigated and submitted a report regarding the bankruptcy allegations çthe “Bankruptcy Report”) which is not
at issue here.
Plaintiffs have appealed this courts decision in Lawrnre S. Jo//c Pcrnaon P/cni to the district court, where it remains pending. (See
Doe. 612.)
Plaintiffs assert, in a footnote with no explanation, that the attorney-client privilege is nonetheless inapplicable under the Corner
exception. Pl. WCP Mot, at 4 n. 5.) The court disagrees. Unlike E & Y, discussed above, the law firm of WilmerHale was retained
to provide direct legal advice and analysis. In addition, Plaintiffs have a copy of the Restructuring Report and are free to prioritize a
WilmerHale witness as one of their 55 deponents. In light of the fact that Plaintiffs have not filed a derivative action; have interests
that are clearly personal; and seek to recover for, and have charged Household with, injuries sustained by the investing public, not
the corporation, the court declines to apply the Garnei exception to the WilmerHale communications.
lie court notes that the Advisory Committee on Esidence Rules has proposed the following amendment to FFD.R.L\ ID, 502:

Selective waiver-In a federal or state proceeding, a disclosure of a communication or information covered by the attorneyclient privilege or work product protection-when made to a federal public office or agency in the exercise of its regulatory,
investigative, or enforcement authority-does not operate as a waiver of the pris ilege or protection in favor of non-governmental
persons or entities,

I

...

‘.
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Only the Westlaw citation is currently available,
United States District Court.
M.D. Georgia,
Columbus Division.
Richard BARKER. on behalf of
the UNITED STATES of Amenca
and the State of Georgia. Plaintiff.

Motion to Compel (ECF No 61) is granted

(OLUAIBUS REGION \L TILALTITCARL
‘A’STF’\l, INC the Medical Cenrr, ‘John B.
Tegional On ologx LLC
nos Canoe ent

Inomas J. Tidweli. and Columbus Radiation
Oncology Treatment Center, Defendants
No, 4:12—cv---108 (CDL).

Signed Aug.

interests that outweigh the values supporting this important
privilege, and exceptions to the attorney-client privilege
have been made under those limited circumstances. (‘or
C’ FFd at 1414. Plaintiffs Motion to Compel relies on
one of these exceptions and seeks to have the Court order
Defendant Columbus Regional Healthcare System, Inc.
(“Columbus Regional”) to disclose confidential attorneyclient communications, For the reasons that follow, Plaintiff’s

29. 2014.

Mtornes and Law Firms
i\athan \l. P.,ak, Jamic NT. Bennett, Landover, MD. Andrea S.
Hirsch, Atlanta, GA, Sheetul S. Walt, U.S Attorneys Office,
Charles U. Byrd, Columbus, GA. for Plaintiff.
(layton U Adams, Jeffrey A. Brosn, ‘Travis C. Hargiove.
(olumbus, GA, Jessica i.M. liagen, Lewis Joseph Loveland,
Richard L. Shackelford, King & Spalding, Michael Eds ard
l>aulhus, Thomas D. Bever, John B. Dalbey, Todd P.
Swanson, Atlanta. GA, for Defendants.

ORDER
(L\Y D. 1. \ND, District Judge.

*J The attorney-client privilege may be one of the oldest
privileges for confidential communications. Lpiomi (o.
Uizited5tutec 449 U S 383, 389, 101 SEt. 677, 66 L.Ed.2d
584 (19811, but itis not sacrosanct. The privilege, of course,
generally protects a client’s confidential communications with
his attorney when they are made “for the purpose of securing
O’t’l &
legal advice or assistance.” (‘ox i ,-ldm I r U
(‘ai7egic. I — F.3d 1386. 414 (11 iii C’ir. 1994). Because the
lawyer needs to be frilly informed by the client to provide
sound legal advice or advocacy, the privilege exists “to
encourage full and frank communication between attorneys
and their clients and thereby promote broader public interests
in the observance of law and administration of justice.”
pjohn, 449 L S at 389. Sometimes, however, there are

Plaintiff maintains that Columbus Regional waived the
attornev-chent privilege. Since the privilege belongs solely
to the client, the client may certainly watve it. “either
To
expressly or by implication Em 1 F3u at ‘4
examme
must
Court
the
rred
we
waive
a
whetf
e
dctermrne
“

Columbus Regional’s conduct mn the context of the claims
asserted and the defenses raised in the action. Plaintiff asserts
3729 U,
claims under the False Claims \ct, 31 1 S C.
and
entities
affiliated
its
and
Regional
Columbus
against
be
can
claims
Plaintiffs
Thomas J Tidwell (‘Tidwell”).
divided into three broad categories: claims arising from
Columbus Regional’s purchase of the Tidwell Cancer Center;
claims arising from remuneration agreements between
Columbus Regional and an independent corporation called
Radiation Oncology of Columbus (“Radiation Oncology”);
and claims arising from charges submitted for payment by
employees of Columbus Regional’s John B. Amos Cancer
Center.
Plaintiff alleges that Columbus Regional purchased the
Tidwell Cancer Center for more than fair market value to
induce Tidwcll to refer patients to Columbus Regional.
Plaintiff contends that this arrangement violates the federal
1320a Th(bJ, and the
AntiKickback Statute. 42 LS.C.
Stark Law, 42 U.S.C. § I 395nn. Plaintiff further maintains
that when Columbus Regional and Tidwell submitted claims
for reimbursement to federal healthcare programs such as
Medicare, Medicaid, TRICARE, and the Federal Employee
Health Benefits Program (collectively, “Federal Healthcare
Programs”), they falsely stated that they had complied with
the Anti Kickback Statute and the Stark Law.
Plaintiff alleges that Columbus Regional had
remuneration relationships with Radiation Oncology that
violated the AntiKickback Statute and the Stark Law
because the agreements, including physician compensation
arrangements, were not commercially reasonable and were
designed to induce referrals to Columbus Regional. Plaintiff
contends that when Columbus Regional submitted claims
*2
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for payment to Federal Healthcare Programs based on
services rendered to patients referred by Radiation Oncology
physicians to Columbus Regional, Columbus Regional
falsely stated that it was in compliance with the AntiKickback
Statute and the Stark Law.
Plaintiff also alleges that employees of the John B. smos
Cancer Center engaged in improper billing practices that
resulted in false claims being submitted for payment by
Federal Healthcare Programs.
To establish the False Claims Act claims, Plaintiff must
prove that Defendants kno vingly submitted false claim
vith the ntent to olate the law 1 L.S (
Defendants contend that they oid not knowingly violate
the law Columbus Regional intends to offer evidence at
.l ti’.t it believd tts conduct was awful C. ilumbus
Regional does not assert an “adsice cf counsel defense,
and u does not intend to rely on communication ‘vith its
attorneys in support af its defense. Plaintiff nevertheless
insists that by taking the position that Columbus Regional
believed its conduct was lawful, Columbus Regional waived
the attorney-client privilege as to any communications that
relate to the legality of the transactions that Plaintiff alleges
violate the False Claims Act, AntiKickback Statute, and Stark
Law. Columbus Regional responds that it did not waive
the attorney client privilege because (1) it is not relying on
an advice of counsel defense, (2) it is not relying on any
communications with its attorneys, (3) it has not affirmatively
injected the lawfulness of its conduct into the litigation but
is simply denying Plaintiffs allegations that its conduct was
unlawful, and (4) traditional implied attorneyclient waiver
principles should be narrowly construed in this case because
the healthcare industry is highly regulated and stibject to
complex legal compliance, which requires regular attorneyclient consultation,
Columbus Regional raises important issues regarding the
waiver of attorney-client privilege and the implications of
finding waiver under the circumstances presented here. But
all of its arguments, except its proposal for a healthcare
industry!False Claims Act exception to attorney-client

waiver, have clearly been rejected by the Eleventh Circuit
Court of Appeals in the seminal and only published Eleventh
Circuit opinion on this issue—( ox v. rldOiIfllSU’t(tO/’ I. .S. .Srec/
& Cam gte, 17 F,33 l36 (11th Cir.l994). Moreover, the
Court finds no legal justification under existing precedent
for a special “healthcare industry exception” to the waiver
of attorney-client privilege. It is apparent that Columbus

Regional’s frustration is with the holding and rationale of C’ox,
which this Court is duty bound to follow.
*3 In Cox, the Eleventh Circuit held that when a defendant
affirmatively asserts a good faith belief that its conduct was
lawful, it injects the issue of its knowledge of the law into the
case and thereby waives the attorney-client privilege. cox 17
F.3d at 1$ i9. Columbus Regional clearly intends to assert
affirmatively that it had a good faith belief that it complied
with the Anti Kickback Statute the Stark Law and the False
Claims Act. Thus. Columbus Regional injected its belief as
to the lawfulness of its conduct into the case and waived its
attorney-client privilege as to cornmum ations relating to the
legality f the tran etio s that form tl’e basis of I laint fs
c aims.
Notu thtanding couns& a impressive attempt to disonguish
Cot, it simply cannot be done, In (‘oi union members sued
their union and employer under various theories, including
the civil provision of the federal Racketeer lnfitienced and
Corrupt Organizations Act, iS C S ( § 1964(e), alleging
that the union and employer had violated an anti-bribery
law when the employer enhanced the pension benefits of
the union representatives who negotiated a union contract on
behalf of the union members. The employees alleged that
the special pension enhancements for the union negotiators
were given in exchange for concessions by the negotiators
that resulted in a financial windfall to the employer at the
expense of union employees. The employer took the position
that its conduct was lawful. The district court found that by
taking this position, the employer waived the attorney-client
privilege. To explain its rationale in affirming the district
court, the Eleventh Circuit emphasized what the district court
had found:
Although [the employer] has denied
any intent to assert a defense of advice
of counsel or to rely on any privileged
attorney-client communications in
its defense, the district court
observed that [the employer’s] defense
necessarily implicates all of the
information at its disposal when it
made the decision to change the leave
of absence policy and later, to rescind
the change. Reasoning that it would
be inequitable to allow [the employer]
to present evidence tending to show
that it intended to comply with the law,
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while allowing it to cloak in privilege
those documents tending to show it
might have known its actions did not
conform to the law, the district court
held that [the employer] waived the
attorneyclient privilege with regard to
such communications.
3d at l4ll (internal quotation marks omitted)
T1’e Court of Appeals acknowledged, and then ultimately
rejccted he argument asserted by the cmployer in Cox.
he emploverl argues that it was
1
T
the plaintiffs who mjeied the issue
of the enp1oversJ ‘statv of niTnd
into the case by including allegations
of intentional, criminal wrongdoing
the
In their complaint. Because
criminal statute that the plaintiffs
claim [the employer] violated contains
a component of ‘willftilness,’ [the
employer] argues that it has merely
denied the plaintiffs’ allegations, and
that a mere denial of mens rca should
not constitute waiver of the attorney...

client privilege.
*4 J
j
1
Columbus Regional makes the same argument here. It does

not intend to raise an advice of counsel defense. It does not
intend to rely on attorney-client communications. It simply
denies that it knowingly and intentionally violated the law.
and it wants to explain why it believed its conduct was
lawful. The Court of Appeals rejected this argument in Cox,
and this Court must do so here. As the Eleventh Circuit
explained in Cox, “the attorney-client privilege was intended
as a shield, not a sword, [The employer] waives the privilege
if it injects into the case an issue that in fairness requires
an examination of otherwise protected communications.”
fri at 1418- 19 (citations omitted) (internal quotation marks
omitted). The Eleventh Circuit explained that a “defendant
need not raise an affirmative defense to inject a new issue
into the case. although it frequently occurs that way.” Id. at
1419. The fact that the employer “affirmatively assert[ed] that
it believed that its [conduct] was legal injected the issue of
its knowledge of the law into the case and thereby waived the
attorney-client privilege.” Id. Cox is binding precedent and
...

indistinguishable from the present case insofar as attorneyclient waiver is concerned.
Columbus Regional raises two arguably unique issues hereone that was mentioned in dicta in Cox and one that was
never addressed there. First, Columbus Regional latches
onto dicta suggesting that if a defendant merely denies the
essential elements of the plaintiffs claim, the defendant has
not affirmatively injected the lawfulness of its conduct into
the litigation and thus Cux waiver does not apply. This dicta
arose from the Eleventh Circuit’s analysis of the Second
i ion, )_6 I .2d
Circuit’s decision in L’nur d S jolt v.
I 15 2J Cir. I 9ti!I. In Bilcerian. shich involved a criminal
p osecutiomi for securities fraud, the Second Circuit held
that tht. defendant had not been deprivcd of the right to
deny criminal intent when the district court ruled that if
hc testified that he believed in good faith th t h. complied
with the law he would waive attorney client privilege with
respect to any communications with his counsel regarding
the legality of his conduct The Eleventh Circuit in cox,
finding Bilzerian “instructive,’ stated that the defendant in
Cox similarly “could have denied criminal intent without
affirmatively asserting that it believed that its [conduct]
was legal,” suggesting that mere denial would not result in
waiver. C’ox, 17 F.3d at 1419. Columbus Regional, relying
on this dicta, argues that it simply seeks to deny that
it knowingly and intentionally violated the Anti Kickback
Statute and Stark Law, and thus cannot be liable under the
False Claims Act, But Columbus Regional intends to do
more than merely deny the essential elements of Plaintiffs
claim. Columbus Regional does not plan simply to argue
that Plaintiff failed to carry his burden of proof. Columbus
Regional understandably intends to explain fully why its
conduct was not knowingly and intentionally unlawful. Cox
is clear that this type of assertion goes “beyond mere denial.”
Id. By making such an assertion, Columbus Regional waives
the attorney-client privilege as to any communications that
relate to the legality of the transactions at issue in this action,
*5

In an argument not considered by the Court of
Appeals in Cox, Columbus Regional attempts to carve out
a special exception to Cox waiver for False Claims Act
claims arising from alleged healthcare fraud. Columbus
Regional maintains that Cox waiver should not be applied
here because the healthcare industry is highly regulated and
uniquely dependent on regular and candid communication
with attorneys. And if these communications are at risk of
subsequent disclosure, the benefits associated with candid
and open attorney-client communications will be lost.
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Although certain policy considerations may support this
argument, a fair reading of Cox does not. Any exceptions to
Cox must be made by the Court of Appeals and not a district
judge.
Based on the foregoing, Plaintiffs Motion to Compel
(ECF No, 61) is granted as follows, Columbus Regional
shall produce all communications between it and its
attorneys relating to whether the Tidwell transaction and the
remuneration agreements with Radiation Oncology would
con yl vs ith the nti Kickback Statute, the Stark I aw. or
ar
egulation related to these statutes For the ‘I idwell
ica’, th.. ppliaaa .neri ,hall b..
0 and inaluding
the ir al consummation of the transaction, For the agreements

2

between Columbus Regional and Radiation Oncology, the
applicable period shall include the original agreements and
any renewals up through May 10, 2013, which is the date that
Plaintiff filed his Amended Complaint in this action.
Within seven days of todays order, the parties shall present a
jointly proposed scheduling order to the Court that schedules
the remaining discovery and pretrial proceedings so that the
last reply brief on any dispositive motion shall be filed by
March 13, 2015, the final pretrial conference is held on May
20, 2015 and tIe trial sl’all commence on July 13 2015
IS SO ORDERED

(olumbus Regional reserves tfe right assert ir adv’ce of ounse defense if the C irS grants ie pending iot o o compel
At the hcaring on the pending mot on Plaintiff’s coensel contended that the waiver ound n C’ x was not classic mplied wai er,’
Although it appears to this Court that the Court of Appeals in ( v considered the waiver it found there to be a type of ‘implied
waiver,’ this ( ourt si1l refer to this type of waier more specifically as “(ox waiver”
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McKinney’s Consolidated Laws of Ness York Annotated
Civil Practice Law and Rules (Refs & Annos)
Chapter Eight. Of the Consolidated Laws
Article 45. Evidence (Refs & Annos)
McKinney’s CPLR
4503.

§

4503

Attorney

Effectie: August 20, 2002
Curuentncss
cr any
( 1 C rfiden ial co a nur ation privileged Lnles the client wanes he privilege. ar attorncy or his or K e iplcye
person uno obtains without the knowledge of the client midence of a confldentIal communication made betsceen the attorney
or his or her employee and the client in the course ofprofessional employment, shall not disclose, or be allowed to disclose such
trial or hearing
ccmmunlcaiion nor s util the die it be compclLd to dasclmc such communcat on, n any action disciplirary
or administrative action, proc ‘eding or hearing conducted by or on behalt of any state, municipal or local goscrnmental agency
and
or by the legislature or any committee or body thereof. Eidence of any such communication obtained by any such person,
or
legislature
the
by
or
l
agency
governmenta
local
or
evidence resulting therefrom, shall not be disclosed by any state, municipal
corporation
service
professional
any committee or body thereof, The relationship of an attorney and client shall exist between a
organized tinder article fifteen of the business corporation law to practice as an attorney and counselor-at-law and the clients
to whom it renders legal services.

2. Personal representatives. (A) For purposes of the attorney-client privilege, if the client is a personal representative and the
attorney represents the personal representative in that capacity, in the absence of an agreement between the attorney and the
personal representative to the contrary’:

No beneficiary of the estate is, or shall be treated as, the client of the attorney solely by reason of his or her status as
beneficiary’; and

(i)

(ii) The existence of a fiduciary relationship between the personal representative and a beneficiary of the estate does not by
itself constitute or give rise to any waiver of the privilege for confidential communications made in the course of professional
employment between the attorney or his or her employee and the personal representative who is the client.

(B) For purposes of this paragraph, “personal representative” shall mean (i) the administrator, administrator eta., ancillary
administrator, executor, preliminary executor, temporary administrator or trustee to whom letters have been issued within the
meaning of subdri ision thirty-four ot section one hundred three of the surrogate’s court procedure act, and (ii) the guardian
of an incapacitated communicant if and to the extent that the order appointing such guardian under subdivision (C) of section
I lb of the mental hygiene law or any subsequent order of any court expressly provides that the guardian is to be the personal
in
representative of the incapacitated communicant for purposes of this section; “beneficiary” shall have the meaning set forth
set
subdi ison eight ol’ section one hundred three of the surrogates court procedure act and “estate” shall have the meaning
forth in cubdivision nineteen of section one hundred three of the surrogate’s court procedure act.
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be required
(b) Wills. In any action involving the probate, validity or construction of a will, an attorney or his employee shall
shall not
but
he
instrument,
relevant
other
or
will
any
to disclose information as to the preparation. execution or revocation of
of the
memory
the
disgrace
be allowed to disclose any communication privileged under subdivision (a) which would tend to
decedent.

Credits
(L1962. c. 308. Amended L.1977, c. 418.

1; L.2002.

.

130.

1. eI Aug. 20, 2002.)

Editors otes

SUPPLEMENTARY PRACTICE COMMENTARIES

hi

iic,’ C .4 ‘e,der

2013
C4503:2. Subject Matter of the Privilege.
The 2011 Supplementary Practice Commentary to this section discusses the Gucci case, which applied the rule that
a clients reasonable belief she is communicating with a licensed attorney satisfies the relationship component ofthe
attorney-client privilege. The outcome in Gucci--upholding privilege for communications between a corporation
and an in-house attorney whose bar status was inactive--was distinguished in Anwar v. Fuji/kid Gicenwieh Ltd.,
2013 WI 3369084 (S.D.N.Y. 2013). There, a Dutch corporation could not reasonably have believed that one
of its legal department employees was a licensed attorney. He never had been licensed to practice law; he had
never held himself out as being licensed or performed legal tasks such as those performed by licensed attorneys:
it was common under Dutch law and corporate practice for law-educated nonattorneys (as to whom no privilege
attached) to serve alongside licensed practitioners as in-house counsel; and the Dutch company had never signed
any papers relating to the employees status as a licensed attorney, which it would have been legally obligated to
do had he been licensed. To the extent the Dutch company mistakenly believed that Dutch law allowed privilege
for communications with unlicensed corporate advisors, a mistake in law is irrelevant; only a mistaken belief of
fact would be relevant and no such factual mistake as to licensure was made here.

C4503:4. The Corporate and Government Context,

Jjurasch v. It7iliamc Real Lcraii Co.. 2013. 104 A.D.3d 490, 961 N.Y.S.2d 125 (1st Dcpt), holds that a director of
a corporation ordinarily is entitled to have access to the corporation’s attorney-client communications. The nile is
otherwise if the director’s interests are adverse to the corporation at the time of the communications.

C4503:5. Exceptions.

(a) crbne-Fraud Exception
To determine the applicability of the crime-fraud exception to documents, it may be necessary for the court to
examine the documents in camera. What showing must be made by the proponent of the exception to justifr an in
camera inspection? The court in In ic N/ew Yo,k Cl/c Acheseoc Litigation, 2013, 109 A.D3d 7, 11. 966 N.YS.2d
$20, 422-23( lit Dept, adoptedthe same standard that is used in federal litigation. See United States c. Zu/in, 1O9.
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491 U.S. 554, 5475, 109 S.Ct. 2619. 2632. 105 LEd.2d 469. 492. Thus, the proponent must make a threshold
evidentiarv showing “adequate to support a good faith belief by a reasonable person that in camera review of the
materials may reveal evidence to establish the claim that the crime-fraud exception applies” Even if this factual
showing is satisfied, the court still retains discretion on whether to conduct the review based on such factors as
the volume of documents, the importance of the documents to the case, and the likelihood the examination will
reveal fraud. Here, the alleged fraud concerned counsel’s undisclosed participation in the preparation of purportedly
objective and independent studies reporting on the lack of toxicity of the defendants product. The court ordered in
camera review of communications relating to counsel’s involvement in the production of the studies.

2011
C4503:2, Subject Matter of the Privilege.
Fur damanta to the application of the attorney-client privilece is a finding tha an at or te-c ient lationship
existed between the communicating parties Generalls. this means that the person seeking legal services confided
in a licensed attorney. .\lthough no New York state case has addressed the issue, the federal distrtet court in C
1, notcd the modern ruic that the client’s rasnnahlc belicf
56
9’) ,7 I ,Su
ri S.D N
Y t
that the ad isor is authorized to practIce law will suffice, Recently the district court in (riu ci m 1 1, mc.
5’: ..S D.N. .2011 \\ 1. Q5, applied the reasonable belief standard to a New \ ork-based corporation’s
h c
law-related conirnunlcations with its in-house counsel whose California bar membership status had been voluntarily
changed from active to “inactive,” thereby precluding him from actually practicing law during the relevant period.
rhe corporate client, however, reasonably believed the individual could practice law based on its knowledge that
he had obtained a law degree several years before he was hired, he performed legal work for the corporation for
some seven years and was promoted to legal positions within the corporation during his tenure, the corporation
annually paid his California bar membership dues, and executives within the corporation as well as outside counsel
“

.‘.

thought he

was

a practicing lawyer.

The court rejected a decision by a Magistrate Judge in Financial Tuclmo/ngiea h,tcrnaiianul, Inc. i’. Smith.
S.D.N.Y., 2000 WI 1855131, which sought to predict New York law on the matter, holding that a higher standard
requiring due diligence applies to corporate clients with respect to their in-house lawyers, In that court’s view.
reasonable belief is sufficient when it comes to individual clients for whom an investigation into a lawyer’s status
would be burdensome and time-consuming. perhaps delaying access to legal services. But such an investigation
presents no such burden on a corporation that engages the services of attorneys in an ongoing employment
relationship. A corporation, according to the Financial Technologies court, must actually investigate “to make sure
[its] attorneys are in fact attorneys.”
The court in Gucci found the disparity in the application of the reasonable belief test as between corporate and
individual clients unsupported by the easelaw and unpersuasive as a matter of policy. “To require businesses to
continually check whether their in-house counsel have maintained active membership in bar associations before
confiding in them simply does not make sense. While an attorney has an obligation to ensure that he is properly
practicing law. [.] the sins of the attorney must not be visited on the client so long as the client has acted reasonably
in its belief that its counsel is, in fact, an attorney.”
.

C4503:3. Confidentiality.
Both New York state and federal courts are struggling with the circumstances in which confidentiality is
compromised when attorney-client communications are conducted by e-mail. (1PLR 4548 provides that using e
mail for privileged communications does not by itself destroy privilege even though e-mail service providers have
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access to the communications, But this alone does not guarantee the applicability of privilege if the client does not
reasonably protect the communications from the eyes of other outsiders
Thus, in 1Vill c. 1J711,c, 2010. ‘79 .D.3d 1029, 914 \.Y.S,2d 243 (2d Dept), the court held that a client lacked
reasonable expectations of confidentiality when she communicated with counsel via an e-mail account that was
regularly used by her children with her permission
In contrast, the court in Pu n i Parn 2011, 80 A.D 3d 948 915 N.Y S.2d 345 (3d Dcp’t), upheld privilege foremails to and from counsel that were stored in the client’s computer account exen though the client left a note showing
his username and password on the desk in his home office. Other nembers of the client’s household used the room,
includIng is h ldrcn, their nanny and the clients wife his adversary in thc pending se but n ne of them had
permission to use nis password-protected e mail account. Leavirg the note on the desk was ‘carelcss’ sa’d the
-ourt, but th licnt still vould not r asor ably xpe ‘t another person to ‘fir d the note and ntcr that infirmation r to
he computer in a del berate tie upt to ope i rcad a d pit it his nassword protected documents, Ot Fe otfcr hand
e left i actual rinto it of one page of a i c-pagc attorney-clicnt -ma I cx hange on the dcsk, thereby waisung
iris ilcgc as o that one page. Noting that n the cas of inadvertcnt waiver thc proponent ot the pnvilege bear thc
burden of sh wir a the .ihsepce I w us ‘r mm the ient failed to show that he to k it isonablc steps to maintain the
confidentiality f the page in question (Presumably the court rejected the application of subject matter waiver,”
vhich would have required disclosure of the additional pages of the attorney-client communication if the client had
intentionally used the disclosed portion to gain a tactical advantage in litigation. See Commentary C4503 6(f))

In Green c, &cr S D.N,Y,, 2010 ‘skI 1422723, the court held that clients who lacked technical know-how
with respect to electronic communications were deemed to be speaking to counsel in confidence when they
engaged the services of their computer-savvy son to serve as their communications conduit. The court relied both
on an agency theory (see Commentary C4503:3(c)) and the specific language of CPLR 4548, which preserves
privilege for e-mail communications when “persons necessary for the delivery or facilitation of such electronic
communications., have access to the content of the communication.” The court expressed a policy consideration:
“Email permits attorneys and their clients to engage in prompt communication, often regarding time-sensitive
matters, A client lacking proficiency in Internet technology should not be prevented from enjoying the advantages
of email correspondence for fear that the necessary assistance of a third party--here, the [clients’] son--in sending
or receiving such correspondence will lead to the forfeiture of the attorney-client privilege.”
recurring problem for the courts has been the issue of confidentiality in the context of an employee’s use of his
employer’s computer system to communicate with his personal attorney. The court in Scott v. Beth Israel Medical
Centei’ Iiu ,2007. If Misc.3d 934, 847 N.Y.S.2d 436 (Sup.( t.N.Y.Qo.), held that an employee who communicated
with personal counsel in this fashion lacked reasonable expectations of confidentiality because he had knowledge
of the employer’s written policy limiting the use of the company’s computer system to company business. The
policy explicitly indicated that employees had no personal privacy in company computer usage and stated that the
employer had the right of access to computer messages at any time without prior notice. See also Long t. iIaru1,ini
America Corp., S.D.N.Y., 2006 WL 2998671 (employee’s use of employer’s e-mail system to communicate with
personal attorney lacked requisite degree of confidentiality where employer’s electronic communications policy
prohibited personal use and provided for monitoring of all data flowing through company’s system). But see Pure
Potter Boot Camp u, Warrior F’itnes.s Boot Camp, S.D.N.Y.2008, 587 F.Supp 2d 548, 565 (employee did not
lose reasonable expectations of privacy as to personal e-mail accounts where his personal password for those
accounts was inadvertently stored in employer’s computer system and he did not transmit or receive personal
c-mails via employer’s computer system); CurIo t’. fedieal World (‘onzmunicatiour, Inc., F D N.Y., 2006 WL
13 183$ (employee who used employer’s e-mail system to communicate with personal attorney via employerowned laptop did not waive privilege upon surrender of laptop where employer had not actively enforced policy
against personal use).
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C4503:4. The Corporate and Government Context,
The U.S. Supreme Court recently declared that “[t]he objectives of the attorney-client privilege apply to government
clients.” Thus, in the absence of relevant law to the contrary. “the Government may invoke the attorney-client
privilege in civil litigation to protect confidential communications between Government officials and Government
attorneys.” & iiu d StaWs Jieari/ia lpache Vat/on, 2011, 131 Sf5 2313. 2320-21, (By announcing only the rule
in civil cases, the Court apparently left for another day the scope of the attorney-client privilege in criminal matters,
such as grand jury inquiries into the acts of government officials, See, e.g, In cc Lincitc i. 1 398 158 F. ‘d 1263
I C (1r4, certiorari denied sub nom. 0/f’ of th Pius/dent (If’ a! the a I piident Cot mel, 525 U.S 196,
,6 Sfl 460. .42 1 .[d.2d-U>.

in ,-lpaehc Varien, an Indian tribe sued the federal government for mismanagement of funds generated by natural
reources on its ‘-eservanon, Because the government held these funds in trust, the tribe asserted the “fiduciary
e ception’ to ic attorncy-client pris ilegc as a basis for obtaining access to tI goverrmer Cs attorney-client
communications concerning tIe fund’s ma agement See Practice C oirrnentary C 4503:5(c) Fhe Supreme Court,
draing upon the two kcv elerients of the common law fiduciary exception as dcs eloped in Pigys Vu/I Bat it
/ (/ s.chnigtt
/in,r i, iQ”6. 3”8 \,2d “09 (Del.Ch), rejected its application to the trustee-beneficiary
I C’
relationship that exists between the United States government and Indian tribes.. (Because both parties accepted the
existence of the fiduciary exception, the Court “assumed” its existence.) First, Indian tribes are not, in effect, “the
real clients” of government attorneys who are consulted in connection with trust management. The governments
trustee role as regards tribal affairs is quite different from that of the private trustee, who typically manages a
beneficiarys funds solely for the interest ofthe beneficiary Under the relevant statutory framework, the government
performs its trusteeship not only for the benefit of a tribe but also in furtherance of its own multiple and independent
national interests. Thus, the government consults government attorneys only in a “personal rather than a fiduciary
capacity.” Second, the relevant statutes impose only minimal and specific disclosure obligations concerning Indian
trust-fund management, leaving no room for residual, broader common law disclosure obligations.

2010

C4503:4. The Corporate and Government Context,
The reference to DR 5-109 of the New York Code of Professional Responsibility on page 57 of the main volume
should be changed to Rule 1.13 of N.Y. Rules of Prof’l Conduct (eff. April 1, 2009).

C4503:4 The Corporate and Government Context,
Drawing upon principles of corporation law, the court in People cx eel. Splicer i’. GfreL’nber, 2008, 50 A,D,3d
195. 851 N.Y S.2d 196 1si Dept). leave to appeal dismissed, 10 N.Y.3d 894. 861 N.Y.S.2d 266, 891 NE.2d 299,
recognized a right of former directors to inspect legal memoranda prepared for the corporation during their tenure as
directors if necessary to protect their “personal responsibility interest,” The context was an action by the Attorney
General against two former directors of American International Group (AGI) for violations of the Martin Act and
for common law fraud in connection with transactions in which they played a role while serving as directors, Both
directors asserted advice-of-counsel defenses. The court granted them access to attorney-client communications
of AIG that were relevant to their defense, specifically memoranda reflecting counsel’s advice, their efforts to
obtain such advice and counsel’s involvement in the transactions that gave rise to their alleged liability. The court
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stressed that the right of access thus recognized did not alter the rule that the corporation, not an individual officer
or director, is the holder of the corporation’s attorney-client privilege.

C4503:6 Waiver.
(d) Inadvertent Disclosure

(f) “Subject Matter” Waiver
In federal and state litigation in which the same privileged communications are at issue, new Federal Rule of
F deuce 502, adopted as an act of Congress in September 2008, wilL affect the way in which New York state
courts apply waiver doctrrne to sttuattons involving inadvertent disclosure and subject matter waiver. Rule 502
was motivated by the destre to reduce the high cost of pretrial dscovere in document-intensive cases. To avoid
waiver of privtlege, parties in such cases often engage in time-consuming and expensive document reviews. Rule
502 seeks to reduce these costs, and to bolster the strength of the attorney-client privilege, by limiting the situations
tn which waiver of attorney-client privilege occurs. The new rule specifies uniform standards for wai’er that must
be applied by all federal courts and goes on to require state adherence to the same standards if the disclosure of a
privileged communication takes place in a federal proceeding and discovery of the same communication is sought
in subsequent state proceedings. (Attorney work product is also covered by the new rule.)

Federal Rule ofF’. idence 502(a) states that subject matter waiver occurs only when the partial disclosure of multiple
privileged materials is (1) intentional, (2) the disclosed and undisclosed communications concern the same subject
matter, and (3) all of the communications, in fairness, should be considered together. Subdivision (b) of Rule
502 addresses the separate issue of inadvertent disclosure, stating that the mistaken disclosure of a privileged
communication does not waive privilege if the privilege-holder took reasonable steps to prevent the disclosure and
reasonable steps to correct the error after it occurred. Both subdivisions (a) and (b) require state courts to apply
these same waiver standards if the disclosure of particular privileged materials originally occurred in a federal
proceeding or to a federal office or agency and the privileged status of the same materials becomes an issue in a
state court proceeding.
Say, for example, a party injured by defendant’s product brought a products liability action in federal court. A

relevant privileged memorandum by defendant’s house counsel was inadvertently delivered to the plaintiff in a
box of documents responsive to a pretrial discovery demand. Upon learning of the inadvertent disclosure, the
defendant was able to retrieve the document. Later, a different plaintiff brought a products liability action against
the same defendant in New York state court, alleging injuries caused by the same type of product at issue in the
federal action. If the plaintiff in the New York action demands production of counsel’s memorandum and all of
defendant’s other attorney-client communications on the same subject matter, alleging that privilege was waived
as a result of the disclosure that occurred in the federal case, the New York court must apply the waiver standards
set forth in Federal Rule of Evidence 502(a) and rb). Some recent cases applying the federal standard for waiver by
inadvertent disclosure include Clarke n I P. Morgan C/raze & Co.. 2009 WL 970940 (S.D.N.Y. 2009); Heriot t’.
f?trne. 2009 WE 742769 (ND. III. 2009); and Rhoadc Inc/u.vtriL’s Inc. u Bin/ding Materials Corp. of .1,nerica. 254
lfR.D. 216 (ED. Pa. 2008). The federal standard is not all that different from the one that New York state courts
have previously applied as a matter of state law, See, e.g., cases cited in the main volume, p.68.
Continuing with the given products liability hypothetical, assume waiver is properly found with respect to
the inadvertently disclosed memorandum because the defendant’s precautions against waiver were inadequate.
Nevertheless, the New York state court should not find a waiver with respect to the other attorney-client
communications on the same subject matter because Rule 502(a) limits subject matter waiver to situations where
the initial disclosure was intentional. Further analysis would be required if the defendant had intentionally given
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the plaintiff the privileged memorandum for tactical reasons, The Senate Report states that subject matter waiver
occurs only if the privilege-holder “has intentionally used the privileged information in a misleading fashion.”
Senate Report No, 110-264. p.3 (2008). accompanying S.2450, 110th Cong.. 2d Session [hereinafter cited as Senate
Report].
Another feature of the new rule seeks to ensure the supremacy of federal-court orders on privilege issues. Rule
502(d) states that the court an a federal proceeding may enter an order that “privilege is not waived by disclosure
connected with the litigation pending before the court--in which event the disclosure is also not a waiver in any
other federal or state proceeding,” This provision should enable the parties to effecti’, ely enter into so-called “quack
peek” or “clawback” agreements. See Adv,Cornm,Note, Fec.R.E’,id. 5u2. On the ether hand, Rule 502acprovides
that a pri Ste agreement bet ecu parties in a tederal p-oceeding as to the effect of disclosure of privileged materials
is not binding on thers unless the agreement s incorporated into a court order
...

Rule 5u1 also add”esses the ituanon an which disclosure or’ a privileged cemmonication flrst occurs at the state
lesel and disco’, cry of the same communication is sought in a later federal proceeding. The earlier disclosure would
not he n’eated as a waiver in the federal action if the standard or svai’,er of either the reie’,ant ‘State 01 ue. Ruic 5(i

would gr nt prot ction En oth r words, he federal court r
protectt e against waiver Senate Report supra at p 3

ch circumstances n st apol

he 1a tha is “mo t

I dcuai Rule of E’ddeuee d2 has no application to disclosures that occur solely at the state level. Senate Report.
supra, at p.3. For example. if privileged documents are disclosed during discovery in a state-court action pending
in Albany County or, for that matter, in a state court action pending anywhere in the United States, and discovery
of the same documents is sought in a state-court action in Nassau County, the issue of waiver is governed solely
by state law

2007
C4503:2. Subject Matter of the Privilege.

(1,) NonlegalAdvice or Services
The U. S. Court of Appeals for the Second Circuit has strongly endorsed the “predominant purpose” test
for ascertaining the applicability of privilege to an attorneys advice containing a mix of legal and nonlegal
considerations. In ic Cnunii (i/Eric. C. \.N.Y.2007, 473 FSd 413. The issue arose in a class action by prisoners
for unconstitutional strip searches at an Erie County jail. The court applied the attorney-client privilege to preclude
discovery of emails between an Assistant Erie County Attorney and county officials regarding not only the legality
of the search policy but also an assessment of the policy, recommendations of alternative policies and advice on the
monitoring of policy changes. Because the predominant purpose of the communications was the receipt of legal
advice, “considerations and caveats [of a nonlegal nature] [were] not other than legal advice or severable from
it.” Ed. at 420. The court said that it is part and parcel of “complete” lavyering for an attorney to discuss “how
the [legal] advice is feasible and can be implemented; the legal downsides, risks and costs of taking the advice
or doing otherwise; what alternatives exist to present measures or the measures advised; what other persons are
doing or thinking about the matter; or the collateral benefits, risks or costs in terms of expense, politics, insurance,
commerce, morals, and appearances.” Ed.

C4503 :6. Waiver.

(c) Counsel’s Advice “At Issue”

§
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an
The Appellate Division, First Department, gave a narrow interpretation to the “at issue” basis for waiver in
action seeking indemnification for the plaintiffs defense and settlement of prior litigation. Deutsche Bank Trust
court
Company 0/Americas v. &i LinU Ins slmcnt J)mst 2007, 43 A D.3d 56, 83 NA’ S.2d 15 (1St Dept) The
or
claim
party’s
of
a
validity
the
testing
of
stressed that a waiver-based invasion of privilege for the purpose
of
use
the
by
or
defense
defense or to avoid unfairness is justified only when the parry intends to prove such claim
privileged materials, 83 N.Y.S,2d at 23. The fact “that a pnvileged communication contains information relevant
to issues the parties are litigating does not, without more, place the contents of the privileged communication
itself at issue’ in the lawsuit: if that were the case, a privilege would have little effect” Ed. The privilege protects
communications, not information in general, so waiver of the privilege occurs only when the communications
themselves are affirmatively used to gain an adsantage in litigation.
Thus. the court held that plaintiffs mere commencement of an action for indemnification did not waive the privilege
for plaintiff’s communications ssith the lawyers who advised ii. in the prior ease. Althougn plaintiff svoukl have
prose th easonablencss of 1 5 defense and the decisi n tc settle s et roof wuld rot a ssarily put
c mmunlcatiors with counsel into issue. Here, plaintiff disas owed any intent t rely on counsels advice to justify
its actions and decisions, indicating that it would make its case soicl on the basis of objective, nonprnieged
documents fron- the prior litigation (e g time record ourt filing correspondence ar d discovery materials openly
exchanged, and expert reports assessing damages) It us, counsel s ads ice was no put at ssu either expressly
,

or by implication.
Nor did the issue of plaintiffs good faith in entering into the settlement, an clement of the cause of action for
indemnity, change the analysis because here, too, plaintiff intended to rely soLely on the settlement’s objective
reasonableness to demonstrate good faith. No communications with counsel would be used to prove that plaintiff
acted reasonably. The mere fact that counsel spoke with the plaintiff about the transactions in question, in other
words, did not necessitate plaintiffs use of those communications to prove its ease, The court reiterated the
following point made on a prior occasion: “If the privilege could be deemed waived by nothing more than the
a similar waiver would have to be
theoretical possibility of an issue concerning the settlement’s good faith
implied in every case in which the bad faith of the plaintiff would constitute a defense. A result that would lead
to a finding of waiver in such a large number of eases is disfavored,,..” 837 N.Y.S.2d at. 26. See also American
Re-Iocurance Co. s-. US. Fidel/is’ & Guaranis’ Cu.. 2007. 40 A.D.3o 486. 837 N.Y.S.2d 616. 622 (1st Dcpt) (in
action by liability insurer against re-insurer, insurer did not put legal advice at issue merely by alleging settlement
on insured’s behalf was reasonable and in good faith.).
Finally, the court rejected the argument that waiver occurred as a result of the deposition testimony of plaintiff’s
executive who indicated, in cursory and general terms, that the advice of counsel was a factor in the plaintiffs
decision to settle. here again, the plaintiff neither used this advice to justify the settlement nor did it selectively
divulge the contents of any of the advice. This part of the decision makes equally good sense because the mere fact
that an attorney-client consultation occurred is not privileged. See R. Barker & V. Alexander, Evidence in ,Vew
York State and Federal Courts § 5.5 (2001). To disclose the fact of such consultation, therefore, should not be
deemed a waiver because nothing privileged has been disclosed. Even the client’s explicit revelation that the advice
given by counsel at such consultation was taken into consideration--an obvious deduction--should not constitute
waiver if the contents of counsel’s communications are not disclosed or used affirmatively to justify the client’s
conduct. Compare.—Imerican Rc-Insu,’ance Cu. i’. US. Fide/iiv & Guaranty Co., stipra, 837 N.Y.S.2d at 622 (waiver
occurred as result of testimony in which plaintiffs executive “repeatedly revealed the advice he received” regarding
preparation of document upon which claim was based).

PRACTICE COMMENTARIES
by Vincent C. Alexander
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C4503, Decedents and Decedents Fstates

C4503:l The Attorney-Client Prhilege, In General.

CPk R 403(a)(l) is a codification of the pri ilege for confidential communications batween attorney and cLin
The attorney-client privilege is perhaps the oldest of the common law es identiary privileges, and New York courts
Co,.
Cluink if
continue to draw heavily upon common law developments. See Spt eaton SivIcinc Inre,nut:onut
5$i
CPI R
respects.
In
some
N.E.2d 1055, ‘059-6tr
Bunk. (991. 78 NY.2d 31. 37, 575 N Y.S2d 809. 83-14.
4503 offers greater protection for attorney-client communications than does the common law.
CPI.R 4503(a)( 1) is consistent with Wigmores oft-quoted description of the privilege: “(1) Where legal advice of
any kind is sought (2) from a professional legal adviser in his capacity as such, (3) the communications relating
to that purpose, (4) made in confidence (5) by the client, (6) are at his instance permanently protected (7) from
disclosure by himself or by the legal adviser, (8) except the protection be waived,” 8 1. Wigmore, Evidence § 2292, at
554 (McNaughton rev. 1961) (hereinafter cited as Wigmore). The privilege is based essentially on the instrumental
argument that it promotes candor in the attorney-client relationship. See Multi’,’ oJ Vandeihili. 1982. 57 N.Y.2d 66.
76 453 N.YS.2d 662. 668. 439 N.E.2d 378. 384. It is believed that without privilege, a client will be inhibited
from making full disclosure to his or her lawyer. Without knowing all the facts about the client’s legal problem, the
lawyer will be unable to give competent legal advice, and the administration of justice will suffer either because
of the perpetuation of meritless litigation or noncompliance with the law. See generally Alexander, “The Corporate
.\tiorncv-Clicnt Pris ilege: .\ Study at’ the Participants. 63 St. Johns [Rev. 191. 212-20 (1989).
Because the attorney-client privilege (like all privileges) is an obstacle to the ascertainment of truth. New York
courts frequently concur with Wigmore’s view that it should be “strictly confined within the narrowest possible limits
consistent with the logic of its principle.” Wigmore, supra. § 2291. at 554. See Spci’truin Stctcms lntcrnarional Corp.
377, 575 N.Y.S.2d at 813. 581 N.E.2d at 1059. Furthermore, the party asserting
i Chemical Bank. supra, 7$ NY2d at
privilege usually bears the burden of establishing all of the essential elements. People v, Mitchell, 1983. 58 N.Y2d
368. 373, 461 N Y.S.2d 267, 20, 4-IS N,h2d 121, 123. To aid in the process of privilege claims and challenges, the
parties in a civil case must prepare a “privilege log” for documents withheld from production on such grounds (CPLR
31 22t b)), and the Court of Appeals has endorsed the same procedure for documents withheld from a grand jury. In ic
\.tvnau County CiruiJ,Iio, 21(05, 4 N.Y3d 665. 679. 797 N,Y.S.2d 90. 798. 830 N.E.2d 1118. 1126. Courts often
resort to in camera inspection to resolve privilege issues. Spectrum hyclema International (‘np. i’ (‘hemicul Bank,
supra. 78 N,Y2d at 378, 575 NY.S.2d at 814. 581 N.E2d at 1060

C4503:2 Subject Matter of the Privilege.
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The existence of an attorney-client relationship is fundamental to the privilege. The client (or person seeking to
become a client) must communicate, in confidence, with an attorney (or person the client reasonably believes to be
an attorney) for the purpose of obtaining legal services. See generally R. Barker & V Alexander, [i’d/en c in
} ork ciatc onJ Fede, a! (‘intro 5’4 (2(101).

(a> Communications, In General
No particular formalities are required in order for a communication to qualify for privilege so long as confidentiality
is maintained For example, an attorney’s request for information from a client need not be in writing, an oral request
ssill suffice \ s 1’
1 mci v nipa i Di s a; / si Yn’l Thins Ci
1 hr ; tlc& sun Bow In 002 00
1169 7 2 N Y S 2d (42 ( t )cp t Indeed, tI-c cntirc communication may consist of an oral onversation
See g Ste ; s
at,
W tu C no it, n 095 2 3 S.D 2d 26
J N.Y S.Ld 83 I t Dep’t). Furthermore
ow I S Ct wt nf 4
ppmls far tha Seaoed Crcuit has held that jourrk. er,tries cf fatr thc Jiant intends o discss
si th ounsel in the liturc my m privileged if the facts are actually communicated to the lawyer I nttd I it s
1
I ii C. \ N 5 ,J ) $
6 The court rca o icd that sue fact outlines epr sent a rciso ablc step i
ac litating the attornev-chent co nmunication prc cess
,

-

(b) living Client’s Will
A surprising rulIng was made by the Surrogate’s Court of Bronx County in F,start o/Frci/ich. 1999, 19 Misc 2d 884,
686 N Y,S.2d 294 (Surr,Ct,Bronx Co.), which held that the privilege does not protect the contents of a living person’s
will or trust even if such instrument was prepared by an attorney. The court likened such instruments to diaries that
merely reflect the plans and desires of the maker, rather than as expressions of confidential communications to an
attorney. The court also stressed that allowing the privilege to apply where wills and trusts are prepared by counsel
creates an inconsistency with the situation where such instruments are prepared by the maker herself by filling in
blanks on forms. On the other hand, the court ruled that a living person’s will or trust is a private matter and that
disclosure should be limited only to those portions of the instrument that are “necessary” in the particular litigation.
The instant case was a probate proceeding in which the decedent was alleged to have been unduly influenced by
one of his daughters in the disposition of his estate. The surviving daughter’s wills and trusts, which may have been
executed at about the same time as the testator’s wills and trusts, were thought to be relevant on the issue of undue
influence if they showed parallel dispositions of property.

The court’s reasoning is dubious. It is true, of course, that a living person’s attorney-prepared will eventually is
intended to be made public. But until death occurs, the testator presumably intended confidentiality if the instrument
is kept under guarded circumstances, Furthermore, the contents are almost always the embodiment of a confidential
communication with counsel. The court’s argument that the expression of such communications in the will should be
stripped of privilege because some people make wills without the aid of counsel, if carried to its logical conclusion,
would unravel the privilege in countless situations in which people are capable of representing themselves but have
chosen instead to be aided by counsel. Assuming the privilege has validity as an inducement to candid communications
with counsel, it makes sense to allow those who choose to use counsel to reap the full benefits ofprivilege for attorneyprepared legal instruments that reflect such communications where the instruments are intended to be kept secret
until some future point in time.
The Freilich ruling is at odds with an earlier decision of the Surrogate’s Court of New York County in Will c/Johnson,
1985. 127 Misc,2d 1048, 488 N.Y.S.2d 355 (Surr.Ct.N.Y.Co.). The Johnson court agreed with Wigmore’s view that
“there are few communications that are more confidential than those relating to the preparation, contents and execution
of a will when made within the scope of the attorney-client relationship, not in the presence of a stranger and not
made to the attorney with the intention that he communicate its contents to someone else,” 127 Misc 2d at 1050, 488
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N.Y.S,2d at 357, Freilich is also inconsistent with the decision of the Second Department in Plan i. Bank of New
o,k. 1973, 41 \.R2d 648. 340 NX.S.2d 739 (2d Dept), which held that no waiver of privilege occurs when an
attorney delivers a living client’s will to a bank in a sealed envelope for custodial purposes. Such ruling presupposes
that the will itself embodies a privileged communication.

(c) Client’s Knowledge of the Facts
The attorney-client privilege protects only a “communication” between the lawyer and the client, not the client’s
knowledge of the facts themselves Lpj”hn Co. e. (oiled Sren.s. 1981. 449 L.S. 383. 395-96. 101 S.Ct 67. O$5-59
ou I .Ld.2d 5i1. 595, rhus, a witness properly may be required to answer the questton. “What happened?.” but ma
not be compelled to answer the question, What did you tell sour lawyer about vhat happened?’ Facts in the clients
possession do not bee ame inulated from discos cry merely be ause they ar rported to counsel, and pre existing
rsnste of
’e hand f the cl’ent, such as cerp’rate bcok and records, Jr at heo’re pro “eged h) t
documents in 0
5C( sCc
989,
‘s
.‘i’.d
jr4
3
I
I
Sco
Id 0/ (j”caC
possession to counsel. See Boa’ e. B/u C ‘.rs’ co / B/ic
42 N Y 8.24 598, 5 1.540 N F 24 ‘b3, ‘l9, Similarly, facts learned by the attorney from independent sources and
Ll”7,
‘rD 24 -lbu. 4(,O
Cosiizr 0/ E’
then reported to the client are not within the privilege KnjorJ Co
90 N Y 8.24 7l ‘l ) ( th Dep t) (cliert-party may ne compclieu to state the facts regardless of chew. s source f
information) On the other hand, information the lawyer ot’tains from nonpnvileged sources may be protected fro r
disclosure to the extent it is embodied in the lawyer’s legal ads ice to the client. Se’’t”inn fi’cic’,is lnrr’rnotu iud (0(7
(Tomk a! Bon. 1991, 8 N.Y,2d 3 1. 55 N Y.S 2d $09. 5$ I N,E.2d 1055. The holding in Spectrum Systems is
buttressed by the language of CPLR 4503(a), which explicitly extends the privilege to communications “between”
‘

the lawyer and client “in the course of professional employment.”

(d) Identity of the Client

A client’s identity generally is not protected by the attorney-client privilege for the simple reason that identity is
not a “communication,” The fact that revelation of identity might expose the client to prosecution, in and of itself,
is not a basis for invoking the privilege because the purpose of the privilege is to protect candor in attorney-client
communications, not to protect the attorney-client relationship in the abstract. See People rx eel. l/4gelstciiz i’. tJ’aivlen
of Counr’, Jail 0/ Yen York Counte, 1934, 150 Misc. ‘l4, 270 N.Y.S. 362 (Sup.Ct.N.Y.Co4. affirmed 242 .\.D. 611.
271 N.Y.S. 1059 (1st Dep’t). To date, the only exception recognized by the Court of Appeals restedupon public policy
considerations where a client authorized his attorney to expose certain wrongdoing by others and the client feared
retaliation by the individuals in question. fore kaplan, 1960, 8 N,Y.2d 214. 203 N.Y,S.2d 836, 168 N E.2d 660.

Federal courts have recognized another exception to the usual nonprivileged status of client identity when the
substance, but not the source, of a confidential communication is already known and identi’ing the source
would constitute prejudicial disclosure of a client communication. See J’ingelfl c. (.5., Drug En/o,’ccmeur .lgciicr.
(‘A,N Y. 1993, 992 1 .2d 449, 453. Consistent with this approach, the Appellate Division in Application of DA/eisfo,
1994, 205 A.D.2d 8. 617 N.Y .S.2d 484 (24 Dep’t), refused to require an attorney to reveal the identity ofa hit-and-run
driver who consulted him shortly after the accident. “[AJt bar the client consulted the attorney in connection with his
or her involvement in a fatal hit-and-run accident. Disclosure of his identity would reveal his possible involvement in
a crime in connection with that accident, which is the precise situation for which he sought legal advice. Under these
circumstances his or her identity constitutes a confidential communication, the disclosure of which is prohibited by
the dictates of the attorney-client privilege.” Id. at 11-12, 617 N.Y.S.2d at 486. The court seems to be saying that
revelation of the client’s identity would have revealed the client’s communication. “I was involved in the hit-andrun accident.”
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(e) Fee Iifirmation
As with the clients identity, information about fees paid by the client (or the client’s benefactor) generally does not
fall within the scope ofthe privilege. Pj’ie,si o. llennecsv. 1980,51 N.Y 2d 62, 431 N.Y.S.2d 511, 409 N.E.2d 983
Thus, counsel’s time records and billing statements are not privileged if they are devoid of information regarding the
nature of the legal services provided by counsel. Elsie Irudinç’ Coip v. S’ornercet tfarine, Inc., 1995 212 A,D,2d
I 622 N V S 2d 28 (1st Dep’t) Similarly, the U S Court of Appeals for the Second Circuit held in D ‘&Ila
Hopkins, C \,N V.2005, 403 F Sd 102, 120-21 that an attorneys time sheet showing the method of attorney-client
Lommunication (e.g., phone or in person) was not within the privilege.
..

(fl client’s Whereabouts
Whether an attorney can be required to disclose her client’s address orhcreabouts, fconveed to her in confidence.
5 dependent on the circumstances in which the question arises. The general nile appears to be that, in civil litigation,
the eiier.z’s address is flOt pri. iicd ss hue the atiun is pciidiiig. CPLR 3118. 310110/ at
F., 149. 4
NX.2d 15, 220-21, 41 N V s 23 884. SX7-.8 9
£23 9t’. F0-1 Conversely, the clients whereabouts would
appear to be privileged both before sod after litigation In Matter ofJoe quell ze F., however, privilege did not attach
to the client’s address, for policy reasons, after the termination of certain child custody litigation. Custody of the child
who was the subject of the prior litigation had been awarded to the parents, but the child’s pres ious guardian her
aunt, disappeared with the child. The aunts attorney was required to reveal his client’s whereabouts because she was
frustrating the judicial decree and jeopardizing the welfare of the child.
The court in In cc (.lrandJurv lm’estigcltion. 998, 175 Misc.2d 398. 669 N.Y.S.2d 179 (Onondaga Ce.Ct.). however,
refused to apply the policy exception of Matter of Jacqueline F. where the client was the target of a grand jury
investigation. The client, who had absconded with her child in violation of a decree ofjoint custody with her husband,
was under investigation for the crime of custodial interference in the first degree (N.Y. Penal Law 135.50). After
leaving the state, she had communicated with her attorney to discuss the potential charges, and the grand jury
demanded that the attorney reveal all information relating to where she was located.
The court refused to compel the attorney to answer the grand jury’s questions because the sought-after information-the client’s whereabouts--would itself have constituted evidence of an essential element of the crime, i.e., removal of
the child from the state, Whereas iFfauer of Jacqueline F. involved a civil proceeding to enforce a custody decree,
the criminal context of the instant case implicated the client’s fifth and sixth amendment rights (e.g., the client should
not have to forfeit the right of silence in order to obtain the effective assistance of counsel). The court rejected
characterization of the client’s conduct as a continuing crime (the crime was complete because she had already left the
state with the child), thus ruling out the crime-fraud exception to the privilege. In closing, the court observed that the
grand jury had not questioned the client’s family about her whereabouts, which would be a “less intrusive” inquiry.
The court’s decision is in accord with respectable authority from elsewhere relating to bail-jumpers. See in cc ,Vac/1,con,
1989. 114 N.J. 527. 555 A,2d 1101 (attorney-client privilege applied to whereabouts of client who jumped bail; court
adopted balancing test that took account of the prosecution’s need for the evidence (were other sources exhausted?),
the public interest, and the client’s expectations of confidentiality). Contra, in cc Doe. 1982. 117 Misc.2d 197. 456
N Y,S,2d 312 (Suffolk Co.Cl.) (bail-jumper is involved in continuing crime). It must be remembered in the custody
context, however, that a third party’s interests--those of the child--may be at risk. On the other hand, there was no
indication in the case at bar that the child’s health or safety was in peril.

(g) client’i Demeanor
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An attorney’s observations of her clients demeanor, physical characteristics and mental capacity generally do not fall
within the attorney-client privilege because any member of the public can ascertain such external facts. Pcot’!c i.

1 97, 29 .\.D.2d 60. 512 \.Y.S.2d 597 (4th Dcp’t). The court in Giinnicos i. Be//moe ifmpIi’a/ .‘iICLELa/
C.nter, 2O5. 7 Nlic,3d 403. 03 N.Y.S.2d $93 tSup.Ct.N.Y.Co.). took cognizance of this principle but nevertheless
refused on independent policy grounds to require counsel to testify about such matters at a hearing concerning the
applicability of a statute-of-limitations toll relating to the clients insanity ((PLR 208). The court held that compelled
deposition testimony by a client’s attorney, even as to nonprivileged matters, should be discouraged because of its
negative impact on the attorne -client relationship. Thus, such testimony should be allowed, the court said, only if
the information: l cannot be obtained by other means: (2) is relevant and nonprivileged; and (3) is crucial to the
8th 1. ir
n,i’ien ‘.l’mn’ C ci.. l99, 05 F2d 32’. I
preparation of the case. See also /:e/em

(Ii) Physical [vidence
Physical items belonging to the client, such as the instrumentalities or fruits of a crime, are not within the privilege
13 .ith
I E.D Va,. affirmed Sal F 2d
shen in the possession of the attorney, I.’ ‘e 164cr, 19n7. 23 F.Supp.
C it. On the other hand, the clients revelation to the attorney as to the whereabouts of the fruits of a crime, if madc
fo the purpose otseeking legal advice, is encompassed by the privilege See Pm, C &igc i 9S, 84 Mi c 2d I
‘7) NA S d 705 ((i udaLa Co Ct.), affirmed 50 AD Sd 088 3”6 NY S I 7 ((ti Dept) order a firmed, 1976
41 \.Y.2d60, 4’40N Y.S.2d 867 359 N.F 4377, Furthermore, the client’s transtFr to the attorney ofa tangible item
(with the implied communication. “This has been in my possession”) mar’ be privileged. Peapi e. Iii,e.ctkailk’n 1110
a (‘ella/n Weapon. 1982, 113 \lisc.2d 348. 448 \.Y.S.2d 950 (Sup.Ct,Kmgs Co.) Although the attorney may be
legally and ethically bound to turn over the item to law enforcement authorities, it may he appropriate to shield the
fact-finder from knowledge as to the circumstances under which the prosecutor acquired possession.
.

(1) Vonlegal Advice or Services

In order for the communications between lawyer and client to be privileged, they must relate to the client’s seeking
of legal advice or services. People i’. if/ic/ic??, 1983,58 N,Y.2d 368, 373, 461 N.Y.S.2d 267, 2h9. 44$ N E.2d 121,
123. The attorney-client privilege, however, is not restricted to communications involving litigation; it includes any
matters with respect to which the client seeks legal advice. Bacon v. J’rishie, 1880, 80 N.Y. 394, 400. The attorneyclient privilege differs in this regard from the immunities for attorney work product and material prepared for litigation
contained in CPLR 3lOHc) & d)t2.
It is well settled that communications relating solely to nonlegal business matters are not privileged. People i’. i/ripe,
1977. 59 A I).2d 307, 399 N.Y.S.2d 539 (4th Dcp’t). The nile is easily stated, but the issue becomes complicated when
the communication involves a mixture of legal and business considerations. Lawyers often infuse their advice with
business and other nonlegal considerations, and clients may not always be able to distinguish “legal” from “business”
problems. See Un/ird Siate., v. ( nited Shoe .Iac/inen’ Corp.. 1950. 89 F.Supp. 357, 359 (D.\lass.). The Court of
Appeals has resolved the problem presented by mixed communications by applying privilege when the legal character
of the communication is “predominant.” Ro,ssi Blue (isis,s and B/ui’ Shield of’ Greater Vcii lark, 1989. 73 N.Y.2d
588. 594, 542 N Y.S.2d 508, 511, 540 N.b.2d 703, 706. Lines are not easy to draw, and “the inquiry is necessarily
fact-specific.” Id. at 593, 542 N.Y.S.2d at 510, 540 N.E.2d at 705. See, e.g., Stenovich v. Wachfe??, Lipton. Ro.si n &
‘.

Katc, 2003, 195 Nlisc.2d 99, 106-07. 756 N,Y,S.2d 367. 376-77 (Sup.( t.N.Y.Co.).
The Appellate Division, Second Department, appears to have held that, as a matter of law, an attorney-prepared report
for a casualty insurer analyzing whether an insured’s claim should be rejected is inherently nonlegal in character
and therefore ineligible for the protections of the attorney-client privilege. 13c’rtaloh Reciazo’anr, Inc. c. LUeluange
I;usu,’anc Un 1997. 240 A,D.2d 452, 658 N Y.S 2d 656 (2d Dep’t). The court relied on cases applying the related
,
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but distinct immunity granted by CPLR 31 0l(d)(21 for material prepared for litigation. See, e.g., Landmark In.surance
Ca i’ Beau Rii’ni’ Restaurant. Jne.. 1986. 121 A.D.2d 98. 509 NY.S.2d 819 (2d Dep’i). See generally R. Barker&
V. Alexander, Eidence in
)ork Sane and FedeijI Conri. 5:i 4 t2uO ii. The so-called work product mmunity
applies to materials prepared by anyone--attorney, investigator, appraiser. etc--but only if made in anticipation of
litigation. Inasmuch as claims evaluation is part of a casualty insurer’s regular course of business, it makes sense to
withhold the work product immunity from investigatory reports that precede the insurer’s finn decision to reject the
insured’s claim It is only after a claim has been rejected that litigation is likely
The Bertalos Restaurant court uses the same rationale to withhold the attorney-client privilege from investigatory
reports prepared by attorneys prior to the insurers rejection of the claim The initial claims investigation is primarily
a business inquiry, the court seemed to say, and therefore fell outside the rationale of the attorney-client priv1ege
fhe court’s seemingly across-the-board rule is easy to apply and will prevent insurers from routinely using attorneys
merely for the purpose of insu ating business documents from dscoxer. But surely there will be cases in uhicn the
attorne’ ser ices consist ofmuch more than customary insurance claim e aluaton. Analycis of the facts surroimding
preparation of the particular report and in camera inspection by the court may he more appropuate than an ironclad
no-prmilcge nile To automatically forego a more refined case-by-casa in4ury seems unfair o insurers who may
benefit fron- an attorney s legal advice in the decision-making process of evaluating claims The burden of proving
that the attorney’s services were primarily for legal rather than business advice, however, should be on the insurer
See Commentary C4503 I above.

C4503:3 Confidentiality.
(a) Presence of Third Parties
Confidentiality lies at the heart of the attorney-client privilege. Communications between lawyer and client made in
the known presence of third parties are not privileged. People i. lfarrfs. 1982. 5’ N.Y.2d 335. 456 N.Y.S.2d u64. 442
NE.2d 1205. certiorari denied, 1983, 460 U.S. 104?. 103 S.Ct. 1448. 75 L.Ed.2d 803 (client knew police officer was
within earshot when speaking to counsel on telephone). Similarly, a documentary communication “carbon copied” to
a third party destroys confidentiality .3lorgan i. Yew York .S’tate Department a/’lfnm’ironmental (Tmnsen’atum, 2004.
9 VD.3d 586. 58788. 79 N.Y.S.2d 643. 645 (3d Dep’t).
Some cases have imposed an overly strict standard, In Lanza i’ Yen’ York State Joint Legislative (‘o,nnuttee, 1957,
3 NY 2d 92, 164 N.Y S,2d 9, 143 N E.2d 772, the Court of Appeals held that a third party who, unbeknownst to
attorney and client, had overheard their communications was free to disclose them. CPLR 4503(a)(1) overruled Lanza
by prohibiting disclosure by “any person who obtains without the knowledge of the client” evidence of a confidential
communication between attorney and client. Clearly. the preferable approach is one which measures the scope of
the privilege by the reasonable expectations of the client. See.
i.. Ocom’io. 1989. ‘S N.Y.2d 80. 84, 550
N.Y.S.2d 612. 615, 549 N.F.2d 1183, 1186,

(b) Drafts of Documents
A communication to counsel made with the intent that it be conveyed to others lacks the requisite intent of
confidentiality. Rousseau v BSau, 1892. 131 N.Y. 177, 183-84,30 NE, 52, 53-54, But earlier drafts of attorneyprepared documents embodying attorney-client communications, if kept confidential, do not lose their privileged
status merely because final versions of the documents are given to third persons. Stenoiit’h v. E’aehtell, Lipton. Rosen
& Katz, 2003. 195 Misc,2d 99, 107-08, 756 N.Y.S.2d 376, 377 (Sup.Ct N.Y Co.). On a related point, the U.S. Court
of Appeals for the Second Circuit has held that a client’s private journal entries memorializing prior conversations
with counsel are within the privilege. L’niiedStoie.s Dt’Funie. C.A.N.Y 2006. 441 E,3d 92. 95. The court also held
.
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that journal entries of facts the client intends to discuss with counsel in the future may also be privileged if the facts
are actually communicated to the lawyer. Id. at 96. The court reasoned that such fact outlines represent a reasonable
step in facilitating the attorney-client communication process. The applicability of privilege to the undisclosed will
of a living client is discussed in Commentary C4503:2, at subd.(b), abose

(c) C’o,n,nunications Through Agents
It IS well settled at common law, and reiterated in CPLR 4503(a)(l), that the presence of or transmittal through an
employee of the attorney, such as a secretary or law clerk, will not destroy the privilege. In such cases, the client has
reasonable expectation that the communications will remain confidential, I-’cop/e i (Eorto, I °S9. 75 N V 24 81)
‘1 1)83 58 NY 22 368, 61
11
I KO N S 24612 61 3-Is 519 NE 24 118 1185-86 But see Pc p
of lswyers office t persons
area
reception
in
open
client
spoke
where
privilege
(no
N
3
2d
N S ‘d ‘67 448
or he” Jssn agent t transnot
his
also
em
client
may
he
’oni was attorney’s emolos’ee3. T
.nknossn to him, ords ane ofw 1
N’s 24
U’ ,io, suDvi.
a communicatiUn to the attorney if the ciaent has an expectation of confidentialtv, [N g’fi
-

.

t\4,550N \‘S.2dctn1S.549N1:2JatiiSo,LL

n6’.[’,’cIIi,i9zI

.ih6A,D 4HS”N.S 1502dDp’t.

\llowi sg privilege to attach 51 eases invols ing agents is justified by the need for the presenc of persons who can
aid the cli nt in communicating r assist the lawyer n performing legal services C M’( rmick. fr iden e , 9
(Nh ed. 2006> (heieinafter cited as McCormick’). On this point, the Court of Appeals has cited with approsal federa
caselaw permitting the participation of accountants who may be “necessary. or at least highly useful, for the effective
consultation between the client and the lawyer.” fniwd.State.s i Kneel. C.A.N.Y.1961. 296 F.2d 918. -)22, cited
ill Pcoj’sc i’. t1corTh, supra, 5 N.’ .22 at 84. 550 N.Y.S.2d at 615, 549 \.E.2d at 1186. The Appellate Division,
First Department, applied these principles in SimS i General .tloto;s (Erp., 1995, 213 A.D.24 267, 623 N,V2d
873 (1st Dep’t). The client in Stroh was an elderly woman who was accused in several civil actions of causing a
major automobile accident. The woman went to counsels office accompanied by her adult daughter who stayed
with her while she discussed her potential liability with the lawyers. The daughter had chosen the lawyers: provided
the transportation to the law office; put the mother at ease during the conference; and as a result of her status as a
passenger just prior to the accident, was in a position to aid the memory of her mother. The court concluded that the
daughter, in these circumstances, was acting as her mothers agent to facilitate communication and that the mother
expected confidentiality to be maintained. Compare Sts noi’ich i’ Waclitell, Lipion, Rosen & Katz, supra, 195 Misc.2d
at 110. 56 N.Y.S 22 at 379 (lawyers who consulted with third-party business entities purportedly for assistance in
counseling corporate client about potential merger failed to demonstrate that the third-party “agents” were expected
to maintain confidentiality).

(d) Joint Representation of Multiple Clients
Another instance in which the absence of absolute confidentiality does not preclude the applicability of privilege is
that ofjoint representation of two clients by one lawyer with respect to a legal matter of common interest. Flowever.
while such communications between the lawyer and the joint clients are protected from disclosure as to third parties.
they will not be privileged in subsequent litigation between the two clients relating to the matter of common interest.
1> al/ace v. lEa//ace, 1915. 216 N.Y. 28, 35-36, 09 N.E. 872, 873; I/unhurt 1’. fInn/hurt. 1891, 128 NY. 320, 424,
28 N.E. 651, 652, As between the clients themselves, the argument has been made that they would not expect their
confidences to be withheld from each other. McCormick, supra § 91. An alternative theory is that it is simply unfair
in litigation between former co-clients for one to be favored over the other with respect to control of the attorneyclient privilege. See t’a/enie

i’

PepPro. Inc.. 195. 6$ F.RD. 361. 368 (D.Del.).

(e) Joint Defense; common Interests
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Closely related to the joint client rule is the “joint defense” scenario in which two or more parties. represented
by separate counsel, share a common defense in pending litigation and participate in joint attorney-client
consultations. itittdState, v S’ch’uinime,, C,A.N,Y 1989, 892 F.2d 237. 243-44. The parties separate attorneyclient communications may be shared among one another without loss of privilege as against third parties. To take
advantage of this exception to the requirement of confidentiality, however, the parties must be mounting a common
defense. Otherwise, the presence of a co-party or the co-party’s counsel will destroy any expectation of confidentiality.
IS op i. (.)0/’i0. upra. 5 N,Y,2d at 85. 550 N,Y.S.2d at 615. 549 \.E.2d at 1186 See also Stenoi’tch v.
/ ptol, Rosen & Ratz, upra. 195 \lisc.2d it 108-09, 756 N,Y,S.24 at aTh (common interest exception inapplicable
where communications were shared vith non-client for business purposes rather than common defense in potential
1 ‘tigation).

C45034 The Corporate and Government Context,
It is .‘cll settled in New York that corporations are entitled to the benefits of the attorney-client pri ilege. See 8
1959 735 ,2d588 42 N Y.S 2 50,540 N F 2dUi, F pincal
\est /
S’itu/o
Ru C
.sn lB
data tend to support in general the factual validity of the propositior hat the attorney-client onvilege fosters candor
Its ii CC
\ Study oft e P’rti p nts ‘
in the corporate contex See &lexander, I’ie Lorporate \ tnev-( 1 cut 0
St J 4 s F Re 1)1 22(3-66 (1059)
,

.

.

No distinction exists between house counsel and outside counsel as to entitlement to privilege, provided the lawyer
, supra. 73 \.Y.2d at 592. 542
4
is acting as legal adviser. Roci v. B/tie C n’.c and Blite Shield o/ (j!’eaier \‘ei’ )ot
subd.(i). above, purely business
at
C4503:2,
\.Y,S.2d at 509, 540 N.E.2d at 705, As discussed in Commentary
communications do not fall within the privilege, and house counsel who perform multiple roles within a corporation
may be found to have been acting in a strictly business capacity. Compare Cooper-Rotter Associates Inc. v, 4nc hoe
National Li,ie inset alice Co., 1990, 168 A.D.2d 663, 563 N.Y.S.2d 491 (2d Dep’t) (in-house counsel’s memoranda
expressed “substantial non-legal concerns” of business transaction), with Quail Ridge A csociatec i’ (‘hcmic al Bank.
199 I. 1 ‘4 .\.D.2d 959. 571 N.Y.S.2d 648 3 3d Dep’u (memoranda by corporation’s in-house attorneys, who performed
no business functions, were related primarily to the providing of legal advice). In this connection, it has occasionally
been suggested that a lawyer who participates in an internal investigation of corporate wrongdoing is not performing
legal services. See in re Grand Jioi’ Subpoena, (‘ANY. 1979. 599 F.2d 504. 5 10-1 1. This notion was dispelled by
the Court of Appeals, however, in Spectrum .Sj’sk’m.s Jnternational Corp v. Chemical Batik, 1991, 75 N Y.2d 31,
5’5 N.Y S.2d 809, 581 N.E.2d 1055, where a law firm’s report to its corporate client, discussing the results ofuch
an investigation, was held to fall within the privilege. Although the report contained no “legal research” and was
not necessarily related to potential litigation, it marshalled and integrated the facts with the finn’s assessment of the
client’s legal position. The communication therefore reflected the attorney’s professional skills and judgment. Id. at
380. 5’5 N.Y.S.2dat 815-16. 581 N.E.2d at 1061-62.
The attorney-client privilege in the corporate context ordinarily belongs solely to the corporation, not to the officer or
employee who spoke with counsel, This means the privilege is subject to waiver by the corporation in favor of a third
party, such as a regulatory agency or prosecutor, over the objections of the individual, This principle was applied by
Appellate Division, Second Department, in Doe i’. Poe. 1993. 189 A.D.2d 132, 595 \‘.Y.S.2d 503, leave to appeal
denied 81 N.V.2d ‘il. 600 N.Y.S.2d 442. 616 N.E.2d 110$. The employee in Doe u. Poe was the CEO ofa bank that
had retained two outside law firms to do an internal investigation of the bank in connection with litigation and federal
regulatory matters. When the lawyers interviewed the CEO, they learned from him that he had engaged in certain
wrongdoing relating to his position as a bank officer. The CEO was advised to retain his own counsel, whereupon he
sought a preliminary injunction to prevent the lawyers from disclosing his communications to a special committee of
the bank’s board of trustees. The injunction was denied. On the evidence in the record, there was no indication that
the CEO, himself an attorney, had been seeking personal legal advice or that he reasonably could have believed that
the bank’s counsel represented him personally.
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In recognition of the inability of the employee to assert the entity’s privilege in his own behalf, the New York Code of
Professional Responsibility provides that a lawyer employed or retained by an organization must explain to employees
and other “constituents” that he or she is the lawyer for the organization and not for any of the constituents when “it
differ from those of the constituents with whom the lassyer is dealing.’
appears that the organizations interests
DR 5-109(a) (22 N Y,C,R.R, § 1200.28) A potential escape for the employee from the usual rule that the privilege
belongs solely to the corporation is a finding that the lawyer was representing the employee and the corporation jointly
ía rc (Jraia/Jury Proceedings Jick1cn, I 977, 434 F Supp. 648. 650 (E.D.Mich.1, affirmed. l98. 570 F.2d 562 (tuh
fir. or that the employee at least reasonably believed that counsel was providing personal representation (Doe a.
P F 3d 2 10. 21
See also L iiited .51 iiec a. inierna/i000/ Broi1ic’ho jd o/ Ji-amcsess. C .N.Y. I 99
Poe,
it clear to corporate counsel that hc [sought lcgal advice on personal
mployee must demonstrate that
may

.

supra).
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As a corollai’ of the principle that the corporations priv1ege belongs only to the entity. it has bcen held that a former
corporate agent who communicated \tith counsel during the course of his empimment is not entt1ed to discovery
f documents concerning such communications if he i’ later embroiled in litigation against the corporation. RoPer,’
‘lard ‘001, 289 ‘ .2d 13C 714 N Y S 2d ‘i ( st Dcpt Courts e1seshere
I S’vus I ‘,Jio
mc La
acccss by
-‘ wever, have reached diverdent decisions about the applicability of the entity heoiy in thc context of
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directors were collectively “the client” and all remain entitled to access to legal advice furnished during former
directors tenure), with Lama’ m’. SiiOI Packaging Sm c!mmns’, Inc.. 2002. 251 \Vis.2d 68. 640 N.W.2d 788 (in fonner
directors action against corporation. former director not entitled to discovery of attorney-client documents prepared
during directors tenure). See also 1 Restatement of the Law Governing Lawyers § 73 (comment j) (2000) (court has
discretion to require production of corporate attorney-client communications for benefit of former agent)
‘

Who controls a corporations attorney-client privilege following a change in corporate ownership or management?
This question was addressed by the Court of Appeals in TcAni-Plex, Inc. a. ,‘ifcm’nm’r and Landis. 1996. 89 N.Y.2d 123.
651 N.Y.S.2d 954. 674 N.E.2d 663, where it was held that as a result of the merger of corporation A into corporation
B, the management of B acquired control over the privilege for A’s pre-merger communications with its counsel, Thus,
B could enjoin A’s former counsel from disclosing privileged pre-merger communications to A’s former shareholder
in litigation between B and the shareholder. On the other hand, control merA’s merger-related communications with
its lawyer did not pass to B because of the inherent adversarial relation between A and B in connection with the merger
itself. .1’s former counsel, therefore, was free to reveal privileged merger-related documents to the former shareholder.
Significantly, the Court cited a federal case in which it was suggested that post-merger control over a corporation’s
privilege can be regulated by contractual arrangements between the parties to the merger. See Ifedcain hlaldini.t Co
m’ Baster iram’cima/ fmtharLlrorre,c, Inc., 1988. 689 F Supp. 841 (N.D.lll,). In another portion of the opinion dealing
with disqualification of counsel. the Tekni-Plex court also intimated that a sale of corporate assets rather than stock
does not generally result in transfer of control over the seller’s privilege for communications concerning the particular
assets, See, e.g., So/mi a PP. Donna. Inc., 1986. 112 F.R.D. 99 (S.D.N.Y.).
Another wrinkle to the privilege in the corporate context is that in shareholder derivative actions, the corporation’s
privilege for communications with management may be lifted upon a showing of “good cause.” Sienna/rh s. War/mit ii,
Li!an. Roten & Katz, 2003. 195 \lmsc.2d 99. 111-15. 756 N,Y.S.2d 367, 379-83 (Sup.Ct.N.’i.Co.). See also Beard
m. lines. 1S3. Qt ,‘s.D.2d 119, 468 N.Y S.2J 253 (4th Dep’U. The theory of the good-cause qualification is that
management and stockholders share a mutuality of interest and that the fiduciary relationship owed by management
imposes a greater duty of disclosure than in the case of outsiders. The rule has had its most frequent application in
New York in connection with trustees. See Commentary C4503:5, at subd.(c), below.

436

§ 4503. Attorney, NY CPLR § 4503

The good-cause qualification was first applied in the corporate context in Garner v Wolinbaiger, 1970, 430 F 2d
1093 (5th Cir3, certiorari denied, 1971, 401 U.S. 9’4, 91 S Ct 1191 28 L.Ld.2d 323. Factors bearing on good
cause include: (1) the number of shareholders and the percentage of stock they represent; (2) the good faith of
the shareholders and the apparent legitimacy of the claim; (3) the need or ‘desirability” of the information and
its aailability from other sources (4) the nature of the legal consultation, e.g, whether it related to prospective
or past conduct or involved the instant litigation: and (5) the risk of revealing trade secrets or other types of
confidential information. Id at 1104. Application of the good-cause test does not necessaril3. result in a lifting of all of
lanagemenes attorney-client communications, See I’lL novich Wachtcll, Lipton Ras n & Katz, supra. 195 Misc 2d
15 756 N.Y S 2d at 83 communications relating to defense of particular shareholder action remain privileged)
988 54 I 2d 780 (5th C ) (mutuaht of interest between management
ii.
.n frc n
cc also If a
and hareholders was lacking because ransaction sued upon -stock redemption--involved inherent adversity from
,
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ommunicated ss ith corporate employees throughout the company as part of an internal investigation of corporate
wroi gdoing. The Supreme Court rejected arguments that privilege should apply only to counsel s communications
with employees within the corporation’s “control group.” Without adopting any specific alternative test, the Court
concluded that in the present case, where the employees had been directed by their corporate superiors to speak
with counsel concerning matters within the scope of their corporate duties, application of the privilege would be
“[c]onsistent with the underlying purposes of the attorney-client privilege.” Id. at 395, 101 S.Ct. at 685. Lower-level
employees, the Court observed, sometimes have knowledge of the facts most relevant to counsel’s legal advice to
the corporation. Upjohn is perhaps best understood as extending the corporation’s privilege to the communications of
any officer or employee who is speaking to the corporation’s lawyer in confidence about his or her corporate duties
in connection with the lawyers performance of legal services for the corporation. See Alexander, supra, at 294-23.
The (4john issue has never come before the New York Court of Appeals, but the Court’s expansive attitude toward
claims of corporate attorney-client privilege, in general, suggests it would be receptive. See Rossi v. Blue Cross and
Blue Shield of Greater New York, supra; Spectrum Systems International Corp. v. Chemical Bank, supra. See also
Siecig v, Team I, 1990, 76 N.Y.2d 363, 374, 559 N,Y,S,2d 493, 498, 558 N.E.2d 1030, 1035 (on separate, but related,
issue of which employees within a corporation fall within DR 7-I 04( s)’s prohibition against cx parte contacts by
adverse counsel, Court of Appeals identified any current employees “whose acts or omissions in the matter under
or imputed to the corporation for purposes of its liability, or employees
inquiry are binding on the corporation
implementing the advice of counsel”).
..

The decision of the Supreme Court, Monroe County, in (‘ha, tee One Bank, [‘SB. v. Midto’sn Rochester, L L. C., 2002,
191 Misc.2d 154, 738 N.Y,S.2d 179 (Sup.Ct. Monroe Co.), is generally in accord with the Upjohn approach. One of
the documents at issue in the Charter One case was a memorandum from one corporate employee (Cupo) to another
(Cheney) summarizing certain legal advice for the corporation that Cupo, at Cheney’s direction, had obtained from the
corporation’s attorneys. The court did not hesitate in concluding that Cupo was an appropriate corporate communicant
with counsel. Although Cupo’s status within the corporate hierarchy was not identified, this was apparently not a
determinative factor. The court focused on the purpose of the communication--here, it was to facilitate the rendering
of legal advice to the corporation--and Cupo sought such advice in the “perform[ance] [of] his corporate duties.” This
was sufficient The court wrote: “The client is a corporation, an entity that communicates by individuals who hold
positions as officers, directors, or employees. There is no one person in the corporate hierarchy that is the ‘client’[;]
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instead a myriad of people in executive or director positions within the corporation may be in contact with counsel
on a legal matter” Id. at 166, 738 N,Y,S,2d at 190,
rhe court in Radovi,. i’ Ciii a! 2s’u Y4r2, 1996, 168 \ICc.2d 58, 642 N,Y,S,22 1015 (Sup.(t.\.Y.C’ ,), held that
counsel’s confidential communications with a former employee of a corporate client, in this case the City of New
York, also can fall within the entity’s attorney-client privilege rhis is in accord with most federal caselaw. See In cc
411,.n. 1997, 106 F.3d 582, 605-06 (4th Cir,). Cf. In ,eRichard Roe, Inc., C.A.N,Y. 1999, 168 F.3d 69, 2 (document
written by former attorney of corporate client reflected knowledge obtained during prior employment)
With respect to the confidentiality of attorney client communications in the corporate setting, the most common
pr blem ‘s the breadth of dis eminatior, The standard adopted by mo. t federal courts o measure satisfaction of
tl’e confidentiality component is that of thc “need to know” See, e g J’7C
C eraS i uhKline 2002, 294 6 3
i D.( fir), B ,o t
2014 WL 302i5 (S D N Y 20< 4) Thus the requi eir ent of
i
a a z & I iIdf Id Inc
c r fidcnt al ty s r ct if distribution of a corporate atto riey-c icnt communicati n is rcstnctcd o corporate cmpl yces
sFo need know its conte ts ir o der o pe jrm their co o ate duti” or to assist tie a vv r ir g’ving lc4al advicc
to the corporatIon li-c (xlaxo5mithKizne court in applying this standard, obsersed that when a distribution has been
est icted o pecific individuals w thin a corporation. a i inkrcnct. arises that such individuals, if their oh dates
generally thc contents oft ic doe imert, had a need to knov its contents No further evidcntiary burden on this issue
ougl t to be Imposed on the proponent of the prisilege Cf (ha,! r One Bank, I S B r. Mid, ,n a S hst ; L I C
supr lQ, Misc 2d it 165 ‘3% NY S M a l90 (“Legal advice to a corporate chcnt inherently involves dispcrsmg
the advice to corporate representatives ‘)
‘

Government entities, like corporations, are generally entitled to the benefits of the attorney-client privilege. Ross i
City of Memphis, 2005, 423 F.M 596, 600-03 (6th Cm.). For example, the New Yotk State Attorney General’s office
has an attorney-client relationship with state agencies, and communications between that office and employees of a
state agency are privileged if made for the purpose of rendering or obtaining legal services. Morgan v. 5
Jew York State
I)epartnu’n/ of Envo’onnienial Conservation, 2004, 9 A.D.3d 586, 587, 779 N.Y.S 2d 643, 645 (3d Dep’t). As in the
case of private corporations, the privilege belongs to the government entity, not the individual government employee.
Doole i, Boyle, 1988, 140 Misc.2d 177, 186, 531 N.Y.S,2d 161, 167 (SupX’t.Suffolk Co.)
Three federal circuit courts of appeals have held that privilege is inapplicable to communications between government
attorneys and government employees when such communications are sought by a federal grand jury. In cc: A <Fitness
St/oit the Sprvial G;’andJuiy, 2002, 288 F,3d 289 (7th Cir ), In
Lindst’, 1998, 158 F,3d 1263 (D.CCir,), certiorari
denied, 525 V.S 996 119 S.Ct. 466, 142 L.Ed.2d 418; hire Grand Jun Sithpoena Deter Deem, 1997. 112 F 3d 910
(8th C ir.), cert denied, 521 U.S. 1105, 117 S.Ct 2482. 138 L Ed,2d 991. The Second Circuit disagreed in In it’ Grand
Jury mi cs/I ga/ion, C A N.Y,2005, 399 F 3d 527, The Second Circuit case dealt with communications between the
Connecticut State Governor and legal counseL to the Governor’s Office. The court held that tradition, commentary
and caselaw supported the existence of a government attorney-client privilege. Contrary to the rationale of the other
circuits, public policy does not support diminution of the privilege in the context of a grand jury’s investigation of
criminal conduct. Despite the public interest in uncovering potential criminality by government officers, a competing
public interest exists in favor of counsel’s provision of fully informed legal advice to help such officers comply
with the law: “Upholding the privilege furthers a culture in which consultation with government lawyers is accepted
as a normal, desirable, and even indispensable part of conducting public business.” Id, at 534. The prosecution’s
proposal for a balancing test that would take into account a grand jury’s specific need for evidence would introduce
too much uncertainty in the operation of the privilege and thereby dilute its benefits. The traditional exception for
communications in furtherance of future crime or fraud provides sufficient protection against abuse. See Commentary
C4503:5, at subd.(a), below.
ie
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C4503:5 Exceptions.

(a) Crime-Fraud Exception
A well-established exception to the attorney-client privilege applies to communications with counsel for the purpose
of furthering a future crime or fraud, See, e.g., People er rd Vdgc is kin v JJ’arden off nun/i- Jail, 1934, 150 \l ise. 714,
20 \.YS, 362 tSup (h.N.Y,Co F affirrned242 ‘s.D. 61!, 271 N YS. 1039(1st Dept). As statedbythe United States
LEd. 99. 1000: “The privilege
Supreme Court n Ciarh s. Unna S!O1CC. 1933. 289 IJ.S. 1. 15.53 S.Ct. 4e5, 469.
serve him in the commission
will
that
advice
takes flight if the relation is abused A client who consults an attorney for
of a fraud will have no help from the law ‘The crime, fraud exception has no application to communications relating
tc past misdeeds, hossever, as to uhich the seeking o legal adv cc is entirely legitimate .-li’ an Pt- t. nir I S’/a
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attorney-client privilege should be set aside under the cnme-traud exception. in the ease at hand, said the court, ‘the
record demonstrates that there exists a factual basis for a showing of probable cause to believe that a fraud or crime
has been committed, and that tue communcations in question were in furtherance ofuch fraud or crime 14 at 173.
Q, Thu tradittonal suopo of the exceptior
Jn C S N Y.!°9) 68 1’
at 8 Sec lii r. P 1’ uJ °a
‘3’ N.h 5
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(b) Lawyer-Client Disputes

An exception to the privilege that may come as a surprise to clients is the rule that permits a lawyer to reveal
confidences in order to collect a fee from the client. See Cannon v US, Acoustics Corp.. 1976, 532 F.2d 1118, 1120
C’th fir.): N.Y. Code of Professional Responsibility DR 4-lOi(Cq4) (22 N.Y.C.R.R. § 1200.19). The rationale is
that “it would be manifest injustice to allow the client to take advantage of the rule of privilege to the prejudice of
the attorney.” Stern z-. Daniel. 1907, 47 Wash. 96, 98, 91 P. 552, 553. A related exception allows the attorney to
reveal confidences of the client when necessary to defend against charges of wrongdoing. See, e.g., ‘eleverhofbr i’
[mpiic Fire di Marine Insurance Cu., C’.A.N Y.1974, 497 F 2d 1190, certiorari denied 419 U.S. 998, 95 SC!. 314,
32 L,.IEd.2d 272: SEC i. Farina, 1987, 1 1 F.R.D 516 (S,D.N Y 3. But see JaLohieff i’. C errato, Soeccner & (‘u/in
1983. 9 A,D.li 834. 468 N.Y S.2d $05 d Dcp’t) (plaintiff in legal malpractice action against former attorneys may
still assert privilege for communications with current attorney).

(c) Client as Fiduciary

When the client is in a fiduciary relationship with another person, courts have permitted the other person. upon a
showing of good cause, to pierce the attorney-client privilege for communications between counsel and the fiduciary.
The theory is that the fiduciary and the other person share a mutuality of interest. In I/napes i. Cciroia. 1Q89, 74
N.Y.2d 716, 544 .Y.S.2d 808, 543 N.E.2d 73, for example, beneficiaries ofa trust were able to obtain disclosure of
communications between the trustee and counsel regarding the legal affairs of the trust. The privilege will not be lifted,
however, unless the beneficiary satisfies its burden of proving good cause in the particular case. See, e.g., A 1-IS IC’
Indeoinili Corp. i. Bankrr.s Trust Ca., 1991. 151 Misc.2d 334. 573 NY.S.2d 204 (Sup.CtN.Y.Co.!. In the interests of
adversarial fairness, good cause is highly unlikely to be found when the fiduciary has consulted counsel for the specific
purpose of defending against the action brought by the beneficiary. See In-” Estate cii Ba/,cr, 1988. 139 \lisc.2d 573,
577. 528 N.Y.S.2d 470, 473. çSurr.Ct.Nassau Co.). The relevant factors bearing on good cause have not been well
defined except in shareholder actions against corporate management. See Commentary C4503:4, above, Fundamental
to the exception is the existence of a fiduciary obligation by the client whose communications with counsel are sought.
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Bank of3vew York v River Terrace Associates, LLC’, 2005, 23 A,D,3d 308, 804 N,Y.5. 2d 28 (1st Dep’t) (lead bank
that served as agent for other banks in loan transaction was not their fiduciary). A 2002 amendment to CPLR 4503
abolished the judge-made fiduciary exception in cases involving the personal representatives of decedents’ estates
and certain guardians. See Commentary C4503:7, below.

(d) Public Policy and Constitutional Considerations
The Court of Appeals has stated, in broad terms, that the attorney-client privilege may “yield in a proper case, where
strong public policy requires disclosure” Priest v JL’nnesss 1980, 51 N Y.2d 62, 69, 431 N \ S,2d i 1 514 409
N P d 983. °86 Phe “public policy” exception, however, has rarely been applied. It appears to have had i s genesis
Q I N P.22
a custody dispute in which
in ‘Cak r .p .Ja. ,‘iine [1. 1 9”9. 4’ N.Y 2a 21 4 N.Y.S.22
the attorney for a guardian was required to disclose the address of hi’, client so that a child could he returned to its
parents. Subsequently, the Court has mice rejected the applicability of the so-called public policy exception See
N 11d 371. 3SiT 1 55 \. S.2d 809. 8 o S I
‘an riL i’s !nrsi, nioral C ip . (7 ifi! Banil, 1)91.
fl)
(disclosure of legal adsice is counsel s nvestirative report would not servc oublic interest) Ri a’i
N F ‘1 1fl.
S 22 508 5 1 40 N 1 2 1
F rk, )89 3 N V 22 588 594 $ N
Jr a r V
oss in I Lie Shi 1
S Lii
0 706 (neither death of attorney author of memorandum nor subject matter of htigatior ustified application of
.

‘

public, policy exception).
A due process-based exception in criminal cases, applicable where a deceased client has confessed to a crime with
which a defendant has been charged, is discussed in Commentary C4503:7, below. Sixth-amendment confrontation
considerations have also been brought to bear in cases involving the privilege of a witness testi’ing against the
criminal defendant, People v Rad’ke, 1995, 219 YD,2d 739. 631 N.Y.S.2d 763 (2d Dep’t) (recogni7ing possible
confrontation issue where witness against defendant made contradictory statements to witness’s attorney but declining
to apply exception in case at hand); People v, ilunie. 1995, 168 Misc.2d 466, 637 N.Y.S.2d 996 (Sup.Ct.N Y.Co.)
(on issue of witness’s bias, defendant was permitted to elicit fact that witness’s attorney had advised witness of

consequences of failure to cooperate with prosecution).

C4503:6 Waiver.
(a) In General
Confidentiality is one of the keystones of the attorney-client privilege. Secrecy must exist when the original
communication took place, and it must be maintained thereafter. Analytically, secrecy in connection with the original
attorney-client exchange will determine whether privilege attached at the outset. Post-communication disclosure to
outsiders is an issue of waiver. Baumami v..Swingc’src’r, 1915. 213 N.Y. 328. 333. 107 N.E. 578. 580.

Waiver of the attorney-client privilege generally occurs upon “any voluntary disclosure by the client to a third party.”
In cc 5ealed (‘ase, 1982, 676 F,2d 793, 809 (D.C.Cir.). Waiver may occur through a myriad of circumstances, The
clearest sort of waiver occurs when the client voluntarily testifies about a privileged communication or authorizes the
attorney to do so.Jakohii’//i Cerium. Simeenes’ & Cohn. 1983.97 A.D,2d 834, 835. 468 N.Y.S.2d 895.897(22 Dep’t.
However, testimony about the mere fact that an attorney-client communication occurred is not deemed a waiver if the
communication itself is not disclosed. A .1JBAC lncfemniti’ C’oip. a. Bankers Trust (Jo.. 1991, 151 Misc.2d 334, 341.
5’3 N.Y.S.2d 20.1. 20$ Sup.Ct.N.Y.Co.). Nor does waiver occur merely because the client testifies about the same
facts he discussed with counsel. People a Lrsch, 1968,23 N.Y.2d 262, 271. 296 N.Y.S.2d 327, 334, 244 N.E.2d 29.
should not be construed as a waiver of the privilege, merely because the subject
35 (“testimony about an event
been discussed in the privileged communication”). This rule is a corollary of
have
also
matter of the testimony may
the principle that privilege applies only to the attorney-client communication itself, not the underlying facts. Spectrum
I’ 5 S 22809 814 “8’ “ E 2d 10)5 060
Jithin (7 p i (Jiti cO/ BiiiA l99j “S ‘N ‘t 21 3”l 77
Sm r
...
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See also &u,f Insurance Co. v. Transatlantic Reincurance Co., 2004, 13 A.D.3d 28, 788 N.Y.S,2d 44 (1st Dept)
(standard provisions in commercial contracts giving access to records concerning particular contract do not, standing
alone, waive confidentiality of privileged communications about contract).

(b) Attorney s Disclosure
Pplc r Cuc.sas, 195, 84 N.Y 2d 71X, 622 N.Y.S.2d 22$, b$6 N L2d 449, is an important case that limits the
circumstances in which an attorneys disclosure of the client’s confidences will be deemed a wafter The defendant in
C’assa.s was tried for shooting and killing his wife. At trial the court admitted into usidence the fact that, shortly after
the shooting, the defendant and his lawyer appeared at a police precinct where the lawyer said, while the defendant
stood by silently, ‘I brought my client in to surrender, I believe he shot his wife You1l find the gun in his room, It
will have my client’s prints on jt” The trial courts theory of admissibility was that the lawyers statements constituted
an admtscion by the defendant through an agent who was authorized to speak on his behalf The statements therefore
qualified as a hearsay ewcptior.
he C curt o App a s howeve held that the applicability of s hearsay ‘xecption was rrelevan The awyer’s
statemerts, apparently based on confidential conimunicattons from the client, fell v t tin the att rney client privilege,
and there was no evidence in the record that the defendant had waived the privilege ‘The fact that the attorney is the
agent of the client-principal does not alone equate to a waiver of this privilege The specific authorization mUst come
from defendant principal to attorney-agent to constitute a waiver of the attorney-client privilege.” Id. at 724, (,22
N.Y S.2d iii 230, o46 \E,2d at 451. The Court stressed that the need for strong evidence of waiver “is particularly
important in criminal cases where a defendant retains the authority to make key choices about a defense against
criminal charges.” Id at 722, 622 N Y .8 2d at 229. 646 N,l5.2d at 450.
It is important to note that the lawyers statements in C’assas were made in an informal setting, i.e., outside the context
of papers tiled in court or in statements made in a formal address to the court or jury. A finding of waiver may
be more likely in the latter circumstances. For example, the Cassas Court distinguished People v. Rivera, 19’7. 58
A.D 2d 147, SOb N.Y.S.2d 26 tlst Dep’t), affinned on opinion below 45 N.Y.2d 989. 413 N.Y.S.2d 146. 385 N.E,2d
073, where an attorney’s affidasit, filed in support of a pretrial motion, was held admissible for the limited purpose
of impeaching the client-defendant who testified at trial to a different version of the facts. The attorney in Rivera,
who explicitly said in his affidavit that he had been informed of the facts by his client, was found to have filed the
vlcKcon, C.A.N.Y,1984, 738
affidavit with the client’s authority. The Second Circuit’s decision in United States i, 4
R2d 26, was also distinguished. In McKeon, the attorney’s opening statement in a prior trial of the defendant was
held admissible against the defendant on the retrial because of clear inconsistencies in the alleged facts. There, the
lawyer’s statements were found to have been the thnctional equivalent of “testimonial statements by the defendant.”
$4 NY.2clat 723. 622 N.Y.S.2d at 230. 646 N.E.2d at 451.

(c) counsel’s Advice “At Issue”
Assertion by the privilege-holder of “advice of counsel” as an affirmative defense waises privilege for the
communications with counsel concerning the matter for which legal advice was sought. See, e.g., I’ll/city Board a!
I’ll/age at P/t’acantvillL’ i. Rannc’r, 1987. 130 A.D.2d 654, 515 N.Y.S.2d 585 (2d Dep’t). New’ York courts have also
found implied waiver where counsel’s advice was necessarily “at issue.” It has been said that waiver occurs whenever
“invasion of’ the privilege is required to determine the validity of the client’s claim or defense and application of the
privilege would deprive the adversary of vital information.” Vciv York Ti/fl’ Title Insurance Inc t’ JVade$ C’anadian
Inn and Cocktail Lounge Inc., 1996, 225 A.D.2d 863, 864, 638 N.Y.S.2d 800, 801 (3d Dep’t), quoting ia/cob/c/ft.
Cerroto, S’weener & (‘aba. 1983 97 AD 2c1 834 855, 468 N Y,S,2d 895, 897 (2d Dep’t). For example, in an insured’s
suit against its liability insurer to enforce the duty to defend and indemnify, the timeliness of the insured’s notice of
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claim may depend. in some cases, on the point in time at which the insured’s private attorney conveyed sufficient
information to the insured of its potential liability to a third party. Ccizr’nv .21. Inc. a. Diamond State Inio’aiiee Co..
2006 WL 2355323 (S.D.2c.Y.2001’); Rn il Indemnija Co.
Solomon Smith Barney, /ia.. 4 \IiMc.3d l0cty.\). ‘91
N Y.S2d 8$, opinion reported at 2004 \VL 1563259 (Sup.Ct.N.Y.Co.2004). Other miscellaneous applications ofthe
“at issue” waiver doctrine can be found in Goei a. Co/pc. 2006, Ii Misc.Sd 632. 812 N.Y.S.2d 294 (SuP.Ct. Nassau
Co. : DII [Jo/din 1
ç Coip. a. Icav on, (‘OFDOi’uI ion P11’. 2005. 10 Misc.3d 530. 809 N.Y.S.2d 404 lSup.Ct.N.Y.Co.);
L6l/be,’a a. ito’schberc’, 2005. 10 Nlisc.3d 292. 81)6 N.Y.S.2d 333 (Sup.Ct.N.Y.Co.).
A narticularly liberal approach was taken in In it’ K/s/uk. 206S 24 .\.D,3d 25, SOS \.Y.S.2d 174 (I t Dep C, which
involved an estate fiduciary who sought to invalidate a large monetary gift a decedent’s grand nephew made to htm’eif
Ii suant to a power of attorney cxc uted by the decedent, By claiming that the decedent did not rnterd any such
gift the fiduciary was held t’ have mpliedly waived privilege for the communications between the decedent and
i lawyer concerning the power f attorn
Tl’e opponents access to the communications was deemed recessary
t, mcertair tfe decedents in crt Other decisions have been less receptive to finding an at issue’ waiver Ir lai
Y ,
I
Ten a
I s
, oi
I
) 1308 8)4 N S S2d 28 (1st [)p t). the cot rt held
005 3
at a party’s were allegation of ts own good aith did not alone constitute an mpl ed waiver of pnvilege for related
orrn’unirations with counsel, The court wrote, If such allegators constituted a waiver, a waiver would ha’ e to he
tourd n a ug number of lawsuits. a disfavored result.” hi, at 311, 8 )4 N Y ‘9 at 730 1 See also
dii S iose
k’inv, Boil ni I ‘iiv’hy,1n,ei’ica I’taan c (
2006,27 A[).3d 253. $11 N.Y i.2d 32 lst Dent). It is submitted that
courts should take a cautious approach to at issue” waivers lest the privilege be routinely lifted whenever counsel
participated in the transaction “at issue” ‘n the lawsuit.
‘

.

(d) Inadvertent Disclosure
pretrial document production, waiver may occur if a party inadvertently discloses privileged documents to the
adversary. New York courts analyze the waiver issue by considering such factors as reasonableness of the precautions
taken to prevent inadvertent disclosure; the number of inadvertent disclosures; the extent of the disclosure; and any
delay and measures taken to rectify the disclosures. See Yew )‘ork TOrn. c a. Lehrer .fc’Goia’,’n Boy/c, 2002, 300 A.D.2d
169. 1 2, 752 N.Y S.2d 642, 645-46 (1st Dcp’t); Iann/acin
& Traders Trust Co. a Scraoironf Inc., 1987, 132
A.D,2d 392, 522 N Y.S.2d 999 (Ith Dep’t). The court in .1101 Piotec i/ic Sjste,ns, Inc a. Cm’ oJ Vw )knk, 2004, 13
A D.3d a64, 788 N Y.S.2d 128 (2d Dep’t), also applied the “reasonable precautions” test with respect to disclosure of
privileged documents prior to the initiation of litigation. The court held that such disclosure waives privilege unless
the would-be privilege holder makes the following three-part showing: (1) reasonable steps were taken to maintain
confidentiality; (2) prompt action was taken to retrieve the document upon discovery of the disclosure; and (3) the
party in possession of the document will not suffer undue prejudice.
When waiver by inadvertent disclosure is found, some federal courts have held that the waiver extends to all other
privileged communications on the same subject matter. See, e.g.. ,Vi’c a. Sage Prothicts. I,ic.. 1982.08 F.R.D. 452. 453
(N.D.llii. The better-reasoned view would hmit waiver to the documents actually disclosed in the absence ofstrategic
anti or unfair use of the disclosed documents by the privilege-holder. See. e.g..
(Yiciriercd Bank a. Ira/a
hue, nat/anal Holdings (L’S.) inc.. 1986. 111 F.R.D. 76. 85 (S.D,N.Y,). See the discussion in subdivision (f). below.

(e) Refreshing a Witness
The

Recollection

use of a privileged document to refresh the recollection of a witness during the witness’s testimony
may also result in waiver. See, e.g., Bailey s’. k/c/tier Bran, Inc., 1972, 57 F.R.D. 11. 13 (N.D.lll.). Cf. 5loiow!c u.
Slate, 1985, 129 Nlisc.2d 553, 493 N.Y S.2d 7’ I (Ct.Cl.) (privilege for certain hospital documents was waived by
refreshing witness’s recollection with the documents during deposition). In such circumstances, waiver accords with
party’s
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the adversary’s general right to inspect and utilize on cross-examination any document used by a witness to refresh
CCo:o. 954. 30 N.Y 3X5. 121 N.E.2d 380. Waiver has also been found with respect to
recollection. Poop/c
privileged documents used by a witness to refresh recollection prior to testifying. See. e.g., P.R Corpe’iiei’ Co
4BC C’orpi Co., 19,98 Nle 2d 1091, 415 N.Y S 2d 351 (N,Y.C.Ci\.Ct J.
“

(1’) “Subject Matter” Waiver
In some cases, a waiver will extend not only to the speciflc communication disclosed but also to all other
Baii/o’rc Trusr Co. I 1 151
communications relating to the same subject matter..-) .1/B IC InJc’ninir Corp.
Mic.2d 34. t4041 573 N Y S 2d 204 208 up Ct NICe The concept of “subject matter waiver’is drawn
There is a ssays also he objective consideration that wher the hent’s]
f om Wigmorc’s ‘waiver by imphcatior
onduct touches a certain point of disclosure fair ess requires th t hs pri sIege shall cease whether he intended that
result or not, He cannot be alhx.d. after uclosing much a re p1ease. to withhoa the remaoder.” 8 J. Vigmore,
Evsdenee 2327, at o36 McNaughton res. 1961). The extent to whteh a particular disclosure will result in lmp!ieo
u aiuer as tn undisclosed related material subiect matterwaiveil is partly a functton of the context in which the waiver
ccurs and the court exercise f discretion. The issue has not received extensive discussion by New York courts.
.

.

9 (ST t Monroc
N Y.S
C/o,tei’() eBwi F S B i fI I )5’!lI?OL st’i’, L L C 2002 191 Misc d 154.
Co.), took a dim view of the concept of subject matter waiver, During a prehtigation settlementJnegotiation discussior
the client briefly showed the opponent an opinion letter from counsel interpreting the lease that was the subject
of the parties’ disagreement. Five months later, the client obtained legal ad ice from counsel concerning the same
lease. When litigation ensued, the adversary contended that disclosure of the first attorney-client communication (the
opinion letter) constituted waiver as to the subsequent communication. The theory was that of subject matter waiver’
the first disclosure impliedly waived privilege for all other attorney-client communications invols ing the same stibject
matter.
The court readily concluded that the first document lost its privileged status when it was shown to the outsider
during the prehtigation discussion. The court, however, rejected the application of subject matter waiver. While
acknowledging that some New York courts, in dictum, have recognized the concept of subject matter waiver, the
Charter One court declared it to be a “broad reaching theory not supported by common law” and at odds with the
purpose of the privilege to encourage the free flow of information between attorney and client. 191 Mise,2d at 163-64,
‘3 N.Y S 2d at l8-X9. Although the court’s rejection of subject matter waiver in the instant case was probably
appropriate, it goes too far to suggest that the concept should never be applied.
...

For example, well respected authority holds that subject matter waiver should be tnvoked where a client has made
evidentiary use of a privileged communication in order to gain some strategic advantage in litigation, such as during
pretrial discovery or at trial, See, e.g., Kung/ig .Jarni’ugxvn,’ehen i. Derter & Carpenter. Inc C.\.N.Y.l929. 32
F.2d 195. 201. certiorari denied. 280 L.S 579.50 S.Ct. 32.74 LEd. 629. Otherwise, the fact-finding process maybe
distorted and the adversary prejudiced by the incomplete disclosure. At the other extreme, disclosure of confidences
wholly outside the context of litigation is unlikely to warrant the application of subject matter waiver because of the
absence of any direct harm to litigants or the judicial process. See, e.g, In re ion Bzilow, C’.,\N.Y. 1987, 828 F.2d
94, 103 (lawyer’s publication of book disclosing certain client confidences did not waive all related communications;
“disclosures made in public rather than in court--even if selective--create no risk of legal prejudice until put at issue
,

in the litigation by the privilege holder”).
The situation in Charter One would appear to lie somewhere betueen these two extremes. The disclosure was made
prior to litigation in the context of a potential settlement of the parties’ differences. Other courts have reached differing
results in this context. Some have likened the tactical use of an attorney’s opinion letter to the injecting of counsel’s
advice as an issue in the disputc, thus justi’ing subject matter waiver in order to assure a complete picture. See,
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977 lD.Deld, affirmed. 1984, 758 F.2d 668 Fcd.Ciri,
e.g., yinith v.A/i eAa Pipeline Scrtit e Co.. 1982.53$ F.Supp.
certiorari denied. 4’l L’S. 1066, 105 S.Ct. 2142. 85 L.Ed.2d 499. Others have rejected a broad waiver nile in these
circumstances because of the absence of genuine prejudice to the other side or to the judicial fact-finding process
See, e.g., United Sinks i Aranoff, 1979, 466 F.Supp. 855. 862-863 (S.DJ’s,Y.). Weighing against a finding of broad
subject matter waiver here is the potential for a chilling of attorney-client communications on the same topic at
subsequent stages of the dispute. See A .tIC.l iinrnational to/p v. Phiioo’d. 1985 1(17 F.R.D, 39 DAvtass.).

The case against subject matter waiver in the scenario presented in Charter One is persuasive. The disclosure that
occurred during the settlement discussion was at an early stage of the dispute, it was brief, and possession of the
document remained with the client The subsequent attorney-client communication apparently did not exist when the
first disclosure was made, meaning that no incomplete or misleading picture was created. Unless the client intended
to use counsel’s advice for some e ‘identiary purpose in the pending litigation, it is difficult to see how the opponent
so Id b prejudiced.
Although the Charter One court appears to lime reached the correct result, application of the subject matter doctrine
requires a discrimmating approach as the circumstances vary.

C4503.7 Decedents and Decedents’ F states,
The pris ilege outlasts the attorney-client relationship, including the death of the client. The United States Supreme
Court gave a boost to this principle by refusing to recogni7e a post-death exception for a deceased clients attorney
client communications where discovery was sought in criminal proceedings. Sn idler & Berlin i, United Stat es, 1998,
524 [.5.399. 118 S.CL 2081. 141 LFd.2d 379. The Court reasoned thatapost-death exception to the privilege, even if
limited to criminal proceedings against other persons. could have a damaging effect on the candor with which a client
speaks with counsel. Although deceased clients cannot be prosecuted, during their lifetime they “may be concerned
about reputation, civil liability, or possible harm to friends or family. Posthumous disclosure of such communications
may be as feared as disclosure during the client’s lifetime.” 524 U.S. at 407, 118 S.Ct. at 2086, 141 L.Fd.2d at 386,
The evidentiary needs of the criminal justice system simply do not justify an exception that is inconsistent with the
client’s interests in confidentiality. In a footnote, however, the Court did not rule out the possibility of an exception
where a criminal defendant’s constitutional rights are at stake. 524 L’S. at 40$ ni. 118 S,Ct. at 2087. 141 1..Ed.2d
at 387. The Court undoubtedly was contemplating the situation where the decedent made a confession to counsel of
a crime with which the defendant has been charged.
Peoplc i’ I esjn,cci. 2002. 192 \lisc.2d u$5. 45 N.Y.S.2d 391 i\assau Co.Cr.i. endorsed the potential exception
mentioned in Swidler & Berlin but rejected the need for its application in the particular case. A homicide defendant
claimed that another person, now deceased, had confessed to his attorney that he was the perpetrator. Applying a
balancing test, the court held there was no need to pierce the decedent’s privilege because alternative evidence existed
of the decedent’s culpability for the crime.
The exception was applied, however, in lJw’ales v. Portuondo, 2001, 153 F.Supp.2d 706 (SONY.). This was a
federal habeas corpus proceeding in which the defendant (petitioner) argued that his state court conviction violated
due process. Among his contentions was a claim of improper exclusion, on a post-trial motion, of a third party’s
confessions to two other persons (defendant’s mother and the attorney for the co-defendant) that he and two others
had committed the crime with which defendant and a co-defendant were charged. To buttress the reliability of these
two confessions, defendant sought to introduce the third partys subsequent, additional confession to his own attorney
who, at the time of the post-trial motion, counseled the third party not to reveal the information because it could hurt
hOn and, under the circumstances. provide no benefit to the defendants. At the time of the habeas petition. however,
the third party had died.
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The federal court determined that exclusion of the confession to the attorney would violate due process under
(‘bombers v. tlissusippi, 193, 410 U.S. 284. 93 S.Ct. 1038, 35 f .Ed.2d 297, which entitles a defendant to a “fair
opportunity” to present reliable exculpatory evidence at trial, Here the third party’s confession to his attorney was
reliable (the hearsay had sufficient guarantees of trustworthiness), and the attorney-client privilege, although not
waived by the client, should yield to due process and policy considerations: “[The third party] has been deceased for
some four years now, while two apparently innocent men have spent nearly thirteen years in prison for a crime that
he committed. Under these remarkable circumstances, the attorney-client privilege must not stand in the way of the
truth,” 154 F.Supp.2d at S.
CPLR 4503(b) creates a statutory exception in actions involving the probate, validity or construction of a will
uhere the confidential communications between a deceased client and his or her attorney concerned the preparation.
execution or res ocation of any will or other relevant instrument. The now-deceased client is assumed to have expected
the seal of confidentiality to be lifted in the jot ‘rests of resolving disputes over the will, Maticr ofL. Ii’ t I 114/1.
Y 26 48 .26 N S 2d 026, 211
S. 61 62 (26 DcpI) appeal den ed 1
aS
196 23 UD 21 5. 3
may testi to the preparation and
attorney
an
7’ 6.26 95_t, It seems clear from the language of subdiision (b) that
execution of a prior will or other relet ant instrument even if the attorney had no connection oh the will actually
offered for probate. Sec /n rc t,;i’, itt/I 176 .13 .D.2d 164,2 4 N Y.S.2d -t6 (4th Dc,’t), affirmed, 1962 Il
CPLR 4503(b) retains privilege however, if the communications
\,Y d 80. 227 A S 26 2(, 181 N.h ‘6
.

concerning the clients will would tend to disgrace the memory of the decedent.
The applicability of privilege to a living person’s will is discussed in Commentary C4503:2, at subd(b), above
Aside from exceptions, there is the question whether anyone has the power to waive the decedent’s privilege for pre
death communications with counsel, The Appellate Division, Second Department, has endorsed the common law
principle that the fiduciary of a decedent’s estate has the authority to waive the decedent’s attorney-client privilege to
further the interests ofthe estate. .tbivorga v. Tate, 2002, 302 A.l).2d 11, 752 N.Y.S 2d 353 (26 Dept’). The court found
that this point is well settled in the caselaw of other jurisdictions. It is significant, the court noted, that CPLR 4503 has
been characterized by the Court of Appeals as a codification of the common law with the directive that the statute be
interpreted accordingly. See Commentary C4503:1, above. Since the common law has long recognized that a client’s
estate representative succeeds to the client’s right to waive the privilege, such rule is an inherent part ofNew York law.
See In iv Estate olJohnum, 2004, 7 A.D.3d 959. 961. 77 \.Y.S.2d 212, 214 (3d Dep’t). appeal denied3 NX .36 606.
785 N.Y.S.2d23, 818 N.E.2d665; In re Estate of Colby, 2001, 187 Misc.2d 695, 723 N.Y.S.2d631 lSurr.Ct,N.Y.Co,).
See also In re 11111 of Bronner, 2005, 7 Misc.3d 1023(A), 801 N.Y,S,2d 230, opinion reported at 2005 WL 1138273
(Surr.Ct.Nassau Co.) (in dispute over estate assets bettveen decedent’s son-objectant and daughter-executrix, objectant
had sufficient standing to waive privilege over daughter-executrix’s objection: daughter had contlict of interest and
court had authority, in any event, to grant son limited testamentary letters that would explicitly confer status of
additional fiduciary’).

A 2002 amendment to CPLR 4503 added a new subdivision (2) to paragraph (a’) with the purpose of abolishing
the “fiduciary exception” to the attorney-client privilege with respect to communications between counsel and the
personal representatives of decedents’ estates. As noted in Commentary C4503:5, at subd.(c), above. New York
caselaw has embraced the notion that, upon a showing of good cause, the privilege for attorney-client communications
of a fiduciary (e.g., estate executor, trustee, corporate management) may be lifted in favor of the person to whom the
fiduciary owes his or her responsibilities. CPLR 4503(a)(2)(A)(ii) now provides that the beneficiary of an estate is
not entitled to have access to privileged communications between the personal representative of the estate and the
representative’s attorney merely because a fiduciary relationship exists between the representative and the beneficiary.
The new provision also explicitly states that a beneficiary is not, solely because of his or her beneficiary status, the
client of the personal representative’s attorney. CPLR 4503(a)(2)(A)(i). The terms “beneficiary” and “estate” have
the same meaning here as in subdivisions 8 and 19, respectively, ofSurr.Ct.Proc .\ct 103. CPLR45O3(a)(2)(B’).
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The meaning of “personal representative” is given limited scope by CPLR 4503(a)(2)(B)(i). The only fiduciaries
whose attorne -client communications are protected by the new rule are administrators, administrators c t a ,ancillary
administrators, executors, preliminary executors, temporary administrators and trustees “to whom letters have been
issued’ within the meaning of Surr,Ct,Pioc,Act t 103(34). The protective legislation does not cover the entire range
of fiduciaries described in Surr fit. Proc,Act 103(21). Thus excluded, for example, are the trustees of inter vivos
trusts (“lifetime trustees”). See Surr,Ct,Proe,Act
103(31)-(32)
Similarly, guardians, in general, do not get the benefit of the new rule. CPLR 4503(a)(2)(B)(ii), hossever, does
extend the neu protection to guardians appointed pursuant to Mental Hygiene Li S 8 6(c) if the order of
Ippomtment expressly prox des that such guardian ‘is to be he personal represe tative of the mcapaci ated
-ommunicant for purposes of [CPL R 4503(a)(2)] CPLR 4503 a)(2)(B)(ii) does not, hoss ever, define incapacitated
rmunicar
Sn Article 8 duardiar represents the Interests of an incapac tated per on It would s iv that h
c e ant ‘commu cant o purposes f CPLR 4103(a)(2) i iv guardiar--th P ducia y vhose co nmunica ions
w’tF counse arc r siam pri ileged as again. bereficiar es
‘

Te Droponents (the amendr ien to C Pt R 4503 (represer tatives of the t usts in I estates bar) argued that the fidu iarv
excrption ajudge-made rule, is beth ill-onceived and ii defined at least in the context of estate represet tation They
contended that the exception potentially chills candor in communications betu een estate representatives and their
attorneys, impedes counsel’s duty of undivided loyalty to his or her client (the fiduciary) and constitutes a doctrinal
anomaly in that estate fiduciaries should be entitled to consult with their attorneys on the same terms as any other
clients,

Furthermore, three traditional doctnnes were said to be sufficient to protect the evidentiary interests of beneficiaries
in disputes with estate fiduciaries. First, if the fiduciary seeks to justify her actions by reliance on the advice of
counsel, the privilege for relevant communications between the fiduciary and her attorney is impliedly waived
See Commentary C4503:6, at subd.(c), above. Second, if the fiduciary refuses to divulge relevant confidential
communications with counsel, the opponent may ask that an adverse inference be drawn. See R. Barker & V.
Alexander, Ei’idear e in \ew York Stale and Federal Cowls § 5:60 (2001>. Third, the crime/fraud exception will lift the
privilege if the fiduciary’s communications with counsel were for the purpose of furthering a fraud. See Commentary
C4503:5, at subd.(a), above.
Because of the definitional limitations of the amendment, it is a fair inference that the Legislature intended to leave
the fiduciary exception intact with respect to attorney-client communications in contexts other than the representation
of estate fiduciaries and specified Article 81 guardianships. For example, the shareholders of a corporation should
still be able, upon a showing of good cause, to gain access to the attorney-client communications of the corporation’s
management. See Commentary C4503:4, above. The fiduciary exception would also appear to remain viable in
disputes between beneficiaries and the trustee of an inter vivos trust, See Jfoopm v Corn to, 1989, 74 N Y 2d ‘] 6
544 N Y,S,2d 808, 543 N.L2d 73.

LEGISLATIVE STUDIES AND REPORTS
Subd, (a) is the same as § 353 of the civil practice act except that the language has been simplified and the phrase “Unless
the client waives the privilege” has been added. Section 354 provided that the waiver be made “expressly” in “open court”
and not by execution of a paper in advance of trial except that the attorneys could stipulate for the waiver before trial. The
requirement of express waiver has been omitted, it has been construed out of the statute by the sound ruling that the client’s
own testimony on the matter is equivalent to an express waiver. See People v. Parrick, 182 N.Y. 131, 175, 74 N F. 843, 857
(1905). The other limitations on waiver in § 354 had been applied primarily in the area of physician-patient privilege problem
of insurance contract provisions.
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result of I anza v. N.Y.S. Joint I.cgis.
The Fourth Report to the Legislature states that a new § 353-a was added in 1958 as a
Committee on Privacy
(0mm, 3 N.Y.2d 92, 143 N.lS.2d ‘72 (1957). Laws 1958, c. 851; see Report to the Joint Legislative
3135
N.Y.Leu. Doe. No. 9 (1958): Prashker, 1958 Civil Practice
of Communications and Licensure of Private 1nestigators
addition of the words “disclose, or”
Changes. 30 N.Y.S.B,Bull. 173, 178 (1958). Two changes were then also made in 353:
and addition of the eavesdropper provision.
identtcai with the beginning of § 353
The beginning of § 353-a up to but not including the words “nor shall the client”) was
the client be compelled to disclose”
shall
“nor
phrase
the
as amended, and the only differences were that § 353-a added (1)
an additional provision preventing
(3)
(2) prmision that it applied to testimony in the specified non-judicial proceedings: and
disclosure by a governmental agency

It includes the uords ‘discioce.
Subdivision (a) of this ection thus covers both sections as amended by the 958 legislation
co ered by § 353 a.
flatters
or’ and the eaesdropper provision that were added to 353, plus the three additional
\linor language changes have been
Subd. (h) consists of those portions of § 354 snich affected the attorney-client pmliege.
3c3
ir this subdivision had to
334
embodied
of
portions
§
and those
made but the substance is unaffected It is clear that §
in one section makes this
them
he read together, See In re ‘\Ta)hLsofl s \\ iii, 283 NY, 44, 2 N F. 2d 427 (1)40) Combining
apparent, states the Second Report to the Legislature.
from becoming a witness”
The phrase ‘shall be required to disclose information” is substituted for shall not “disqualify
The meaning is
disclose”).
to make it uniform with the phraseology in § 352 (“may be required to testify”) and 354 (“may
to answer on the ground
the same in all instances, viz.: if the testimony is otherwise admissible, the witness may not refuse
of privilege.
.

Official Reports to Legislature for this section:
2nd Report Leg.Doc. (1958) No. 13, p. 90.
4th Report Leg.Doc. (1960) No. 20, p. 75.
5th Report Leg.Doc. (1961) No. 15, p. 99
6th Report Leg.Doc. (1962) No. 8. p. 394.

‘Notes of Decision’, (‘26)
McKinney’s CPLR § 4503, NY CPLR § 4503
Current through L.20l4, chapters 1 to 400.
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United States C ode Annotated
Federal Rules of Evidence (Refs & Annos)
Article V. Privileges
Federal Rules of Evidence Rule
Rule

502

502,

28 U.S.C,A.

Attorncv-Chent Privilege and Work Product; Limitations on Waiver
Currentness

Uic f1 ossing pr isi n apply, the circumstances set us to d closure f a o rmur catior r irformatio coscr d by th’
attar i- I cot r Vi cgc Cr Wa k1 r dacr nrotctin

(a) Disclosure Made in a F ederal Proceeding or to a F ederal Office or gency; Scope of a Waiver, Whm he disclosure is
made n a ‘ederal proceding ar to fedcrl office or geny and wascs the attorneyeli.nt privIlege r w rk-nroduct prot tIori
the’, aiver extends to an undscIosed e mrrurncatIon or ir formation in a federal r sta e proceeding only if

(1) the waiver is intentional,

(2) the disclosed and undisclosed communications or information concern the same subject matter; and

(3) they ought in fairness to be considered together

(b) Inadvertent Disclosure, When made in a federal proceeding or to a federal office or agency, the disclosure does not operate
as a waiver in a federal or state proceeding if:

(1) the disclosure is inadvertent;

(2) the holder of the privilege or protection took reasonable steps to prevent disciosurc; and

(3) the holder promptly took reasonable steps to rectit,’ the error, including (if applicable) following Federal Rule of Ci ii
Procedure 26(b)(5)(13).

(c) Disclosure Made in a State Proceeding. When the disclosure is made in a state proceeding and is not the subject of a statecourt order concerning waiver, the disclosure does not operate as a waiver in a federal proceeding if the disclosure:

(1) would not be a waiver under this rule if it had been made in a federal proceeding; or

(2) is not a waiver under the law of the state where the disclosure occurred,

Rule 502, Attorney.-Client Privilege and Work Product; Limitations on,.., FRE Rule 502

(d) Controlling Effect of a Court Order. A federal court may order that the privilege or protection is not waived by disclosure
connected with the litigation pending before the court--in which event the disclosure is also not a waiver in any other federal
or state proceeding.

(e) Controlling Effect of a Party Agreement. An agreement on the effect of disclosure in a federal proceeding is binding only
on the parties to the agreement, unless it is incorporated into a court order.

(I) Controlling Effect of This Rule Notwithstanding Rules 101 and 1101, this nile applies to state proceedings and to federal
ing
court-anpeed and federal court-mandated arbitration proceedings, in the crcumstances set out in th nile. \nd notwithctand
Rle 0l, this rule applies even if state law pros ides the rule ofdecsion,

(g) Definitions. In this rule

(1) attorney clknt pr vilege
communications; and

i

iear

th

orotectio

that applicabk lay

pr v de

for eonfden ial

ttorne -client

(2) work-product protection” means the protection that applicable law provides for tangible material (or its intangible
equivalent) prepared in anticipation of litigation or for trial.
CREDIT(S)
(Puh.L 110-322,

§

1(a), Sept. 19, 2008, 122 Stat. 3537; Apr. 26, 2011, eff. Dec. 1, 2011.)

ADVISORY COMMITTEE NOTES
2011 Amendments
Rule 502 has been amended by changing the initial letter of a fesv words from uppercase to lowercase as part of the restyling
of the Evidence Rules to make style and terminology consistent throughout the rules. There is no intent to change any result
in any ruling on evidence admissibility.

ADVISORY COMMITTEE NOTES
Explanatory Note (Revised 11/28/2007)
This new rule has two major purposes:
1) It resolves some longstanding disputes in the courts about the effect of certain disclosures of communications or information
protected by the attorney-client privilege or as work product--specifically those disputes involving inadvertent disclosure and
subject matter waiver,
2) It responds to the widespread complaint that litigation costs necessary to protect against waiver of attorney-client privilege
or work product have become prohibitive due to the concern that any disclosure (however innocent or minimal) will operate as
a subject matter waiver of all protected communications or intbrmation. This concern is especially troubling in cases involving
electronic discovery. See, e.g., Jiopson i Cit ol Ba/Iinio,’e, 232 F.R.D. 22$. 244 (D.Md. 2005) (electronic discovery may
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encompass “millions of documents” and to insist upon “record-by-record pre-production privilege review, on pain of subject
matter waiver, would impose upon parties costs of production that bear no proportionality to what is at stake in the litigation”).
The rule seeks to provide a predictable, uniform set of standards under which parties can determine the consequences of a
disclosure of a communication or information covered by the attorney-client privilege or work-product protection. Parties
to litigation need to know, for example, that if they exchange privileged information pursuant to a confidentiality order, the
courts order will be enforceable. Moreover, if a federal courts confidentiality order is not enforceable in a state court then the
burdensome costs of privilege review and retention are unlikely to be reduced.
The rule makes no attempt to alter federal or state law on whether a communication or information is protected under the
attorr” ciientprivilege orwuk-product immunity as an rmtial matter Moreover. vhile stablishing some exceptnns towaiver.
he rule does not purport to suppla it applicable waiver doctrine generally.
The rule governs outs ccrtdmn svats ers by discioure. Other common-lass waiver doctrines “a result n a findin ofwais cr es en
C o.. I 9’ F.3d 70(150 Ci.
where there is no disclosure ofpriv1eged information or work product. See. e.g ‘fy’i.. e
5)00: (reliance on an advmce ot counsel defense waives the privilege with respect to attorney-clment communicatIons petlflcnt
ni l-.R 0 Oo C) 1).C. 198) (allegatirn of la’ver imaipraetiee constituted a waver of
or
to that defence), Rirs v
confidential eommunieatiors under the circumstances). the rule is not intended to displace or modify federal ommon law
concerning waiver of privilege or work product where no disclosure has been made.
‘

Subdi ision (a). The rule provides that a voluntary disclosure in a federal proceeding or to a federal office or agency. if a waiver,
generally results in a waiver only of the communication or information disclosed; a subject matter waiver (of either prts ilege
or work product) is reserved for those unusual situations in which fairness requires a further disclosure of related, protected
information, in order to prevent a selective and misleading presentation of evidence to the disadvantage of the adversary. See,
e.g., In is ( rntcd 1.line florkers of Imerica Einploiee Bene/It P/ant Ctig., 159 F.R.l), 307, 312 (D.D.C. 1994) (waiver of
work product limited to materials actually disclosed, because the party did not deliberately disclose documents in an attempt
to gain a tactical advantage). Thus, subject matter waiver is limited to situations in which a party intentionally puts protected
information into the litigation in a selective, misleading and unfair manner. It follows that an inadvertent disclosure of protected
information can never result in a subject matter waiver. See Rule 502(b). The rule rejects the result in In cc 5ea/’J Case, 877
F.2d 976 D,C.Cir. 1989), which held that inadvertent disclosure of documents during discovery automatically constituted a
subject matter waiver
The language concerning subject matter waiver--”ought in fairness”--is taken from Rule 106, because the animating principle
is the same. Under both Rules, a party that makes a selective, misleading presentation that is unfair to the adversary opens itself
to a more complete and accurate presentation.
To assure protection and predictability, the rule provides that if a disclosure is made at the federal level, the federal rule on
subject matter waiver governs subsequent state court determinations on the scope of the waiver by that disclosure.

Subdivision (b). Courts are in conflict over whether an inadvertent disclosure of a communication or information protected as
privileged or work product constitutes a waiver. A few courts find that a disclosure must be intentional to be a waiver. Most
courts find a waiver only if the disclosing party acted carelessly in disclosing the communication or information and failed to
request its return in a timely manner. And a few courts hold that any inadvertent disclosure of a communication or information
protected under the attorney-client privilege or as work product constitutes a waiver without regard to the protections taken
to avoid such a disclosure. See general/v l[op:;,n m. Cm 0/ BLi/limolv. 232 F.R.D. 228 tD.sld. 2005). for a discussion of this
case law.
The rule opts for the middle ground: inadvertent disclosure of protected communications or information in connection with a
federal proceeding or to a federal office or agency does not constitute a waiver if the holder took reasonable steps to prevent
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disclosure and also promptly took reasonable steps to recti the error. This position is in accord with the majority view on
whether inadvertent disclosure is a waiver.
vi Sircmsc 9 Cia, 104 F.R.D. 103, 105 (S.D.\.Y. I °85) and lIner/or. IF/ye Iou
Cases such as I is Sport,rr n. US.J., Ilk. 1’.
Co t Garvev. 109 F,R,D, 323, 332 (N.D.Cal. 1985), set out a multi-factor test for determining whether inadsertent disclosure
is a waiver. The stated factors (none of which is dispositive) are the reasonableness of precautions taken, the time taken to
rectify the error, the scope of discovery, the extent of disclosure and the overriding issue of fairness The rule does not explicitly
codify that test, because it is really a set of non-determinative guidelines that vary from case to case. The rule is flexible enough
to acLommodate any of those ltsted factors. Other considerations bearing on the reasonableness of a producinu partys efforts
include the number of documents to be reviewed and the time constraints for production. Depending on the circumstances, a
part hat uses ads anced analytical so ‘1 vare applications and linguistic tools an screening for privilege and work product may be
found to lavc taken ‘reasonable steps to prevent inadvertent disclosure The mplementation of an efficient systcm of records

marsgcment befrte litigation ma also be relevait
The nile does not rcciuire the producing party to engaga in a post-production review to determine whether any protected
comnunicatIon or anformation has been prcduced by mistake. But the nile does require the producing party o follow up on
sous nda’ tions that protected communication n information has been pioduced inadscrtcntly.
ar’ 1
The rule applies to inadsertcnt disclosures made to a federal office or agency, including but not limited to an office or agency
that as actang an the course of its regulatory. investagative or enforcement authority. Tie consequences of waiver, and the
concomitant costs of pre-production privilege rex iew, can he as great with respect to disclosures to offices and agencies as
they are in litigation.
Subdivision (c). Difficult questions can arise when 1) a disclosure of a communication or infonnation protected by the attorneyclient privilege or as work product is made in a state proceeding. 2) the communication or information is offered in a subsequent
federal proceeding on the grotind that the disclosure waived the privilege or protection, and 3) the state and federal laws are in
conflict on the question of waiver. The Committee determined that the proper solution for the federal court is to apply the law
that is most protective of privilege and work product. If the state law is more protective (such as where the state law is that an
inadvertent disclosure can never be a waiver), the holder of the privilege or protection may well have relied on that law when
making the disclosure in the state proceeding. Moreover, applying a more restrictive federal law of waiver could impair the
state objective of preserving the privilege or work-product protection for disclosures made in state proceedings. On the other
hand, if the federal law is more protective, applying the state law of waiver to determine admissibility in federal court is likely

to undermine the federal objective of limiting the costs of production.
The rule does not address the enforceability of a state court confidentiality order in a federal proceeding, as that question is
covered both by statutory law and principles of federalism and comity. See 28 U.S.C. § 1738 (providing that state judicial
as they have by law or usage
proceedings “shall have the same full faith and credit in every court within the United States
rom which they are taken”). See also TutAer v Ohtsu Tie.’ & Rubber to., 191 F’.R.D. 495.
in the courts of such State
490
2000) (noting that a federal court considering the enforceability of a state confidentiality order is “constrained by
principles of comitv, courtesy, and. federalism”). Thus, a state court order finding no waiver in connection with a disclosure
made in a state court proceeding is enforceable under existing law in subsequent federal proceedings.
.

.

.

.

.

Subdivision (d). Confidentiality orders are becoming increasingly important in limiting the costs of privilege review and
retention, especially in eases invols ing electronic discovery. But the utility of a confidentiality order in reducing discovery costs
is substantially diminished if it provides no protection outside the particular litigation in which the order is entered. Parties are
unlikely to be able to reduce the costs of pre-production review for privilege and work product if the consequence of’ disclosure
is that the communications or information could be used by non-parties to the litigation.
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There is some dispute on whether a confidentiality order entered in one case is enforceable in other proceedings. See generally
Ilopron v Cue ol Baltimore. 232 F R,D, 228 (D,Md 2005), for a discussion of this case law. The rule provides that when
a confidentiality order gos eming the consequences of disclosure in that case is entered in a federal proceeding, its terms are
enforceable against non-parties in any federal or state proceeding. For example, the court order may pros ide for return of
documents without waiver irrespective of the care taken by the disclosing party; the rule contemplates enforcement of “clawback” and “quick peek” arrangements as a way to avoid the excessive costs of pre-production review for privilege and work
product. See Zuhulake i LBS Wa, burg LLC, 216 F RD. 280. 290 (SD.N,Y. 2003) (noting that parties may enter into “socalled ‘claw-back’ agreements that allow the partIes to forego privilege review altogether in favor of an agreement to return
inadvertently prodticed privilege documents”) The rule provides a party with a predictable protection from a court orderpredictabilits that s needed to alloss the party to plan in advance to Iii it the prohibitive costs of prrsilege and work product
re i v and reter tion
rder thc “ole, a onfidentiality order is enforccabl’ whether or net i ‘oemonaliz’s an agreeme
litiga or I rty agrcemnt shoul no b a ordition o enft rceab lily of a fed cal court c rdc

it

iror

the parties to t1

Lnder ubclivision (d), a tederaL court may rder that disclosure 01 privileged or protected information in c nnect on with a
federa proceeding does not result i svaivcr But subdiv sion (a) loes no allow the federal court to enter an order determinink
the wars er effects of ‘t separate disclosure of the same information in other proceedings tate or federal If a d sclosure has
bcen made in a state proceeding (and is not the subject of a state-court order on ‘rsaiver), then subdivision (d) 15 inapplicable
Subdivision (c) ssould govern the federal courts determination whether the state-court disclosure ssaived the privilege or
protection in the federal proceeding
Subdivision (e). Subdivision (e) codifies the well-established proposition that parties can enter an agreement to limit the effect
of waiver by disclosure between or among them, Of course such an agreement can bind only the parties to the agreement. The
rule makes clear that if parties want protection against non-parties from a finding of waiver by disclosure, the agreement must
be made part of a court order.
Subdivision (I’). The protections against waiver provided by Rule 502 must be applicable when protected communications or
information disclosed in federal proceedings are subsequently offered in state proceedings. Otherwise the holders of protected
communications and information, and their lawyers, could not rely on the protections provided by the Rule, and the goal of
limiting costs in discovery would be substantially undermined. Rule 502(f) is intended to resolve any potential tension between
the provisions of Rule 502 that apply to state proceedings and the possible limitations on the applicability of the Federal Rules
of Evidence otherwise provided by Rules 101 and 1101.
The rule is intended to apply in all federal court proceedings, including court-annexed and court-ordered arbitrations, without
regard to any possible limitations of Rules 101 and 1101. This provision is not intended to raise an inference about the
applicability of any other rule of evidence in arbitration proceedings more generally.
The costs of discovery can be equally high for state and federal causes of action, and the rule seeks to limit those costs in all
federal proceedings, regardless of whether the claim arises under state or federal law, Accordingly, the rule applies to state law
causes of action brought in federal court,
Subdivision (g). The rule’s coverage is limited to attorney-client privilege and work product. The operation of waiver by

disclosure, as applied to other evidentiary privileges, remains a question of federal common law. Nor does the rule purport to
apply to the Fifth Amendment privilege against compelled self-incrimination.
The definition of work product “materials” is intended to include both tangible and intangible information. See In re Ccndunt
(orp. Sec tiiig. 343 F. 3d 658, 662 (3d Cir. 2003) (“work product protection extends to both tangible and intangible work
product”).
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Committee Letter
The letter from the Committee on Rules of Practice and Procedure of the Judicial Conference of the United States to the
Committee on the Judiciary of the U.S. Senate and House of Representatives. dated September26. 2007, prosided.
On behalf of the Judicial Conference of the United States, I respectfully submit a proposed addition to the Federal Rules of
Evidence The Conference recommends that Congress adopt this proposed rule as Federal Rule of Es idence 502
The Rule provides for ororections against waiver of the attorney-client privilege or work product tmmunitv. The Conference
submits this proposal directly to Congress because of the limitations on the rulemaktng function of the federal courts in matters
dealing vith esidcntiarv privilege. Unlike all other federal rules of procedure prescribed under the Rules Enabling Act those
207f b
rules semi g vviden ‘cry priv legc rust by approsed by a Act ofConress 05 1 s
Descriptron of the Process l.eadmg to the Proposed Rule
he Ldi’al (onferer cc Rules Committees have long been concerned abc ut the sng c Sts of litigation, much f svhich has been
crused by the review required under current law, of every document produced in discovry. in order to deter rnne whether the
document contains prrs ileged information. In 2006. the House Judiciary Committee Chair suggested that the Judicial Conference
consider proposing a rule dealing with waiver of attorney-client privilege and work product, in order to limit these rising costs.
The Judicial Conference was urged to proceed with rulemaking that would:
protect against the forfeiture of privilege when a disclosure in discovery is the result of an innocent mistake; and
•pemit parties. and courts, to protect against the consequences of waiver by’ permitting disclosures of privileged
information between the parties to litigation.

The task of drafting a proposed rule was referred to the Advisory Committee on Evidence Rules (the “Advisory Committee”).
The Advisory Coniinittee prepared a draft Rule 502 and invited a select group ofjudges, lawyers, and academics to testi before
the Advisory Committee about the need for the rule, and to suggest any improvements. The Advisory Committee considered all
the testimony presented by these experts and redrafted the nile accordingly. At its Spring 2006 meeting, the Advisory Committee
approved for release for public comment a proposed Rule 502 that would provide certain exceptions to the federal common
law on waiver of privileges and work product. That rule was approved for release for public comment by the Committee on
Rules of Practice and Procedure (“the Standing Committee”). The public comment period began in August 2006 and ended
February’ 15. 2007. The Advisory Committee received more that [sicl 70 public comments, and also heard the testimony of more
than 20 witnesses at two public hearings. The rule released for public comment was also carefully reviewed by the Standing
Committee’s Subcommittee on Style. In April 2007, the Advisory Committee issued a revised proposed Rule 502 taking into
account the public comment, the views of the Subcommittee on Style, and its own judgment. The revised rule was approved
by the Standing Committee and the Judicial Conference. It is enclosed with this letter.
In order to inform Congress of the legal issues involved in this rule. the proposed Rule 502 also includes a proposed Committee
Note of the kind that accompanies all rules adopted through the Rules Enabling Act. This Committee Note maybe incorporated
as all or part of the legislative history of the rule if it is adopted by Congress. See, e.g.. Ilouse Conference Report 11)3-71 1
(stating that the “Conferees intend that the Advisory Committee Note on [Evidence] Rule 412, as transmitted by the Judicial
Conference of the United States to the Supreme Court on October 25, 1993, applies to Rule 412 as enacted by this section” of
the Violent Crime Control and Law Enforcement Act of 1994).
Problems Addressed by the Proposed Rule
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In drafting the proposed Rule, the Advisory Committee concluded that the current law on waiver of privilege and work product
is responsible in large part for the rising costs of discovery, especially discovery of electronic information. In complex litigation
the lawyers spend significant amounts of time and effort to preserve the privilege and work product. The reason is that if a
protected document is produced. there is a risk that a court will find a subject matter waiver that will apply not only to thc instant
case and document but to other cases and documents as well. Moreover, an enormous amount of expense is put into document
production in order to protect against inadvertent disclosure of privileged information, because the producing party risks a ruling
that even a mistaken disclosure can result in a subject matter waiver, Advisory Committee members also expressed the view that
thc fear of waiver leads to extravagant claims of privilege. Members concluded that if there were a way to produce documents
in discovery without risking subject matter waiver, the discovery process could be made much less expensive. The Advisory
Comm ttee noted that the existing law on the effect of iradvertent disclosures and on the scope ofwaiver is far from consistent
or c rta r ft also notcd t at aereeme its between parties with egard to the effect )f lisciosure n priv lege ar’ common but
arc unlrkel o dccr’asc the costs of di covery due to tie ineffectiveness of such rcements as to pcrsons not parts to hem

Prop 15 d Rule 502 does ot attemut to deal comprehe isis ely with either attorney-client privilcge rt work p oduct protection
It a so doe rot purp rt o cover all s ucs cor ccrr ing v ai or or orfeimr of eith r l e attomey-chent pnvilcgc or york produc
protection Rather it deals primarily with issues involvcd in the disclosure of protcctcd information ir federal court procecdings
1 proceedings
r to fcdc”al publia of
ar gcrvzy Ihc mL brnds stac ourts only vth regad to discljsures inadc in fadera
It deals viti disclosures madc in state proceedings only to the extent 1’ at the effcct of those lisciosures becomes an issue in
federal litigation fhc Rule covers issues of scope of wart cr, inadvertent disclosure, and thc controlling cffect of court orders
and agrcements
Rule 502 provides the following protections against waiver of privilege or work product:
•Limitations on Scope of Waiver Subdivision (a) provides that if a waiver is found, it applies only to the information
disclosed, unless a broader waiver is made necessary by the holder’s intentional and misleading use of privileged or protected
communications or information.
•Protections Against Inadvertent Disclosure. Subdivision (b) provides that an inadvertent disclosure of privileged or protected
communications or information, when made at the federal level, does not operate as a waiver if the holder took reasonable steps
to prevent such a disclosure and employed reasonably prompt measures to retrieve the mistakenly disclosed communications
or information
•E,ffrct on State Proceedings and Disclosures Made in State Courts. Subdivision (c) provides that I) if there is a disclosure of
privileged or protected communications or information at the federal level, then state courts must honor Rule 502 in subsequent
state proceedings: and 2) if there is a disclosure of privileged or protected communications or information in a state proceeding,
then admissibility in a subsequent federal proceeding is determined by the lasv that is most protective against waiver
•Orders’ Protecting Privileged Communications Binding on Non-Parties. Subdivision (d) provides that if a federal court enters
an order providing that a disclosure of privileged or protected communications or information does not constitute a waiver, that
order is enforceable against all persons and entities in any federal or state proceeding. This provision allows parties in an action
in which such an order is entered to limit their costs of pre-production privilege review.
Agreements Protecting Privileged Communications Binding on Parties. Subdivision (e) provides that parties in a federal
proceeding can enter into a confidentiality agreement providing for mutual protection against waiver in that proceeding. While
those agreements bind the signatory parties, they are not binding on non-parties unless incorporated into a court order,
Drafting Choices Made by the Advisory Committee
fhe Advisory Committee made a number of important drafting choices in Rule 502. This section explains those choices.
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1) The effect in state proceedings of disclosures initially made in state proceedings. Rule 502 does not apply to a
disclosure made in a state proceeding when the disclosed communication or information is subsequently offered in another
f
state proceeding The first draft of Rule 502 provided for uniform waiver rules in federal and state proceedings, regardless 0
judges
State
Justices.
Chief
State
of
Conference
the
of
objections
where the initial disclosure was made. This draft raised the
argued that the Rule as drafted offended principles of federalism and comity. by superseding state law of privilege waiver,
even for disclosures that are made initially in state proceedings--and even when the disclosed material is then offered in a state
proceeding (the so-called “state-to-state” problem). In response to these objections. the Advisory Committee voted unanimously
to scale back the Rule, so that it would not cover the “state-to-state” problem. Under the current proposal state courts are bound
by the Federal Rule only when a disclosure is made at the federal level and the disclosed communication or information s later
offered in a state proceeding the so-called “federal-to-state” problem).

During the public commer period on the scaled back rule, the Advisory Committee eceived many reque ts rom Ia vyers and
lawyer groups to return to the original draft and prot iCe a uniform rule of privilege waiver that would hind both state and ederal
courts, for disclosures made in either state or federal proceedings. These comments expressed the concern that if states were
not bound by a uniform federal rule on privilege waiver, the protections afforded by Rule 502 would be undermined: parties
aOd their Lawyers might not be able to wiy or the protections of the Rule, for fear that a state law would find a waiver even
though the Federal Rule would not
The Advisory Committee determined that these comments raised a legitimate concern, but decided not to extend Rule 502 to
govern a state courts determination of waiver with respect to disclosures made in state proceedings. The Committee relied on
the following considerations:
Rule 502 is located in the Federal Rules of Evidence, a body of rules determining the admissibility of evidence in federal
proceedings. Parties in a state proceeding determining the effect of a disclosure made in that proceeding or in other state
courts would be unlikely to look to the Federal Rules of Evidence for the answer.
•ln the Advisory Committee’s view, Rule 502, as proposed herein, does fulfill its primary goal of reducing the costs of
discovery in federal proceedings. Rule 502 by its terms governs state courts with regard to the effect of disclosures initially
made in federal proceedings or to federal offices or agencies. Parties and their lawyers in federal proceedings can therefore
predict the consequences of disclosure by referring to Rule 502; there is no possibility that a state court could find a waiver
uhen Rule 502 would not, when the disclosure is initially made at the federal level,

The Judicial Conference has no position on the merits of separate legislation to cover the problem of waiver of privilege and
work product when the disclosure is made at the state level and the consequence is to be determined in a state court.
2) Other applications of Rule 502 to state court proceedings. Although disclosures made in state court proceedings and
later offered in state proceedings would not be covered. Rule 502 would have an effect on state court proceedings where the
disclosure is initially made in a federal proceeding or to a federal office or agency. Most importantly, state courts in such
circumstances would be bound by federal protection orders. The other protections against waiver in Rule 502--against mistaken
disclosure and subject matter waiver--would also bind state courts as to disclosures initially made at the federal level. The
Rule, as submitted, specifically provides that it applies to state proceedings under the circumstances set out in the Rule. This
protection is needed, otherwise parties could not rely on Rule 502 even as to federal disclosures, for fear that a state court would
find waiver even when a federal court would not.
3) Disclosures made in state proceedings and offered in a subsequent federal proceeding. Earlier drafts of proposed
Rule 502 did not determine the question of what rule would apply when a disclosure is made in state court and the waiver
determination is to be made in a subsequent federal proceeding. Proposed Rule 502 as submitted herein provides that all of the
provisions of Rule 502 apply unless the state law of privilege is more protective (less likely to find waiver) than the federal
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against waiver, and
law. The Advisory Committee determined that this solution best preserved federal interests in protecting
covercd by
information
and
ons
communicati
to
protection
greater
also pros ided appropriate respect for state attempts to give

the attorney-client privilege or work-product doctrine
that
4) Selective waiver. At the suggestion of the House Judiciary Committee Chair, the Advisory Committee considered a rule
in
parties
other
to
as
all
privileges
waiving
without
agencies
would allow persons and entities to cooperate with government
or
ons
communicati
protected
of
disclosure
subsequent litigation. Such a rule is known as a “selective waiver” rule, meaning that
information to the government waives the protection only selectively--to the government--and not to any other person or entity
The selective waiver provision proved to be very controversial. The Ads isory Committee determined that it would not propose
adoption of a selective waiver provision: but in light of the requet from tIe House Judiciary Committee. the dvisory
for
Comrnttee did prepare language for a selectis e waiver provision should Congress decide to proceed. The drait language
a selectiv waiver grovision s ava lible on request
Conclusmun
Propmed Rulc 502 i’ rcspectd.iily submitted for consider3rion b C rngrcss as a ule that wil effectively limit thc skyrocketing
costs of discovery Members of the Standing Committee, the \dvisorv Comm tt e. as sell as their reportrs and consultarts
are ready to assist Congress in am way it sees nt.
Sincerely,
Lee H. Rosenthal
Chair. Committee on Rules of Practice and Procedure
Addendum to Advisory Committee Notes
OF
STATEMENT OF CONGRESSIONAL INTENT REGARDING RULE 502 OF THE FEDERAL RULES
EVIDENCE
During consideration of this rule in Congress. a number of questions were raised about the scope and contours of the effect of the
proposed rule on current law regarding attorney-client privilege and work-product protection. These questions were ultimately
answered satisfactorily, without need to revise the text of the nile as submitted to Congress by the Judicial Conference.
In general, these questions are answered by keeping in mind the limited though important purpose and focus of the rule. The
rule addresses only the effect of disclosure, tinder specified circumstances, of a communication that is otherwise protected by
attorney-client privilege, or of information that is protected by work-product protection, on whether the disclosure itself operates
as a waiver of the privilege or protection for purposes of admissibility of evidence in a federal or state judicial or administrative
proceeding. The rule does not alter the substantive law regarding attorney-client privilege or svork-product protection in any
other respect, including the burden on the path’ invoking the privilege (or protection) to prove that the particular information
(or communication) qualifies for it. And it is not intended to alter the rules and practices governing use of information outside
this evidentiarv context.
Some of these questions are addressed more specifically below, in order to help further avoid uncertainty in the interpretation
and applmcation of the rule.
Subdivision (a)--Disclosure vs. Use
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This subdivision does not alter the substantive Law regarding when a party’s strategic use in litigation of otherwise privileged
information obliges that party to waive the privilege regarding other information concerning the same subject matter, so that the

information being used can be fairly considered in context. One situation in which this issue arises, the assertion as a defense
in patent-infringement litigation that a party was relying on advice of counsel, is discussed elsewhere in this Note. In this and
similar situations, under subdivision (a)l,l) the pam’ using an attorney-client communication to its advantage in the litigation
has, in so doing, intentionally waived the privilege as to other communications concerning the same subject matter, regardless
of the circumstances in which the communication being so used was initially disclosed.
Subdivision (b).’-Fairness Considerations
The ctandard s.t forth in this suhdi. ision for deterr inng whether a disclosure operates as awaix er 01’ the priviieoe or orotection
is. as explained elsewhere in this Note, the majority rule in the federal courts, The irajonty rule has simply been distilled here
into a standa d esigned to be predictable in ts aophcati n This distillation is t intended o foreclose notio is off imess from
hetne
continuing o inform application ot the standard ir all aspects as approprIate in particular cases--for example, as t
steps aken to
tify in err icous inadvertent disclo ure vcr mfticientlv ompt u idcr ubdis ‘sion (b) 3) ‘a ierc tI’ c eceiving
party ias rd ed on the infor Tiation disci sed
Subdivisions (a) and (b) Disclosures to Federal Office or Agency
This nile as a Federal Rule of Evidence, applies to admissibility of es idence hi1e subdivisions (a) and (b) are written broadly
to apply as appropriate to disclosures of information to a federal office or agency, they do not apply to uses of information-such as routine use in government publications--that fall outside the evidentiary context. Nor do these subdivisions relieve the
party seeking to protect the information as privileged from the burden of proving that the privilege applies in the first place.

Subdivision (d)-’-Court Orders
This subdivision authorizes a court to enter orders only in the context of litigation pending before the court. And it does not
alter the law regarding waiver of privilege resulting from having acquiesced in the use of otherwise privileged information.
Therefore, this subdivision does not provide a basis for a court to enable parties to agree to a selective waiver of the privilege,
such as to a federal agency conducting an investigation, while preserving the privilege as against other parties seeking the
information. This subdivision is designed to enable a court to enter an order, whether on motion of one or more parties or on
its own motion, that will allow the parties to conduct and respond to discovery expeditiously, withotit the need for exhaustive
pre-production privilege reviews, while still preserving each party’s right to assert the privilege to preclude use in litigation of
information disclosed in such discovery. While the benefits of a court order under this subdivision would be equally available
in goemment enforcement actions as in private actions, acquiescence by the disclosing party in use by the federal agency of
information disclosed pursuant to such an order would still be treated as under current law for purposes of determining whether
the acquiescence in use of the infonnation, as opposed to its mere disclosure, effects a waiver of the privilege. The same applies
to acquiescence in use by another private party.
Moreover, whether the order is entered on motion of one or more parties, or on the court’s own motion, the court retains its
authority to include the conditions it deems appropriate In the circumstances.
Subdivision (e)--Party Agreements

This subdivision simply makes clear that while parties to a case may agree among themselves regarding the effect of disclosures
between each other in a federal proceeding, it is not binding on others unless it is incorporated into a court order. This subdivision
does not confer any authority on a court to enter any order regarding the effect of disclosures. That authority must be found
in subdivision (di. or elsewhere.
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Ex-Leader of H.P. Is Charged in California
By MKITRICHTEL and DAMON DARLIN

SAN JOSE, Calif., Oct. 4 State prosecutors brought felony charges today against Patricia C. Dunn, the
former chairwoman of Hewlett-Packard, and four other people in the spying case that has rocked the
cc mpanv.
—

In addition to Ms. Dunn. the felony complaint names Kevin T. Hunsaker. a former senior lawyer at H.P.;
Ronalil L fleLia, a Boston-area private detective; Joseph DePante. owner of Action Research Group, a
Melbourne, Fla., information broker; and Bryan Wagner, a Littieton, Cob., man who is said to have
obtained private phone records while working for Mr DePante
All of those named face four charges. using of false or fraudulent pretenses to obtain confidential
information from a public utility, unauthori7ed access to computer data, identity theft, and conspiracy to
commit each of those crimes. All of the charges are felonies.
The maximum penalty for the identity theft charge is a $i,ooo fine and a year in jail. Fraudulent access to
information from a public utility carries a possible one-year prison or jail term. Illegal access to computer
data carries a maximum punishment of Sio,ooo and a three-year prison term.
The charges stem from an internal H.P. investigation into leaks from its board room.
The company hired Mr. DeLia, the owner of Security Outsourcing Solutions, who in turn hired Mr.
DePante’s firm to gather information. The state charges that they used pretexting pretending to be
someone else to obtain information from telephone company employees.
—

Ms. Dunn initiated the investigation in 2005 by contacting Mr. DeLia and received frequent reports on its
progress, according to the company. Mr. Hunsaker, a senior counsel and director of ethics, supervised the
investigation in 2006. Ms. Dunn resigned from the board last month. Mr. Hunsaker was fired after he
refused to resign. his lawyer has said.
The United States attorney’s office for Northern California is also conducting its own investigation, but the
state authorities entered the case first.
Representatives of Ms. Dunn said Tuesday that she would begin six months of chemotherapy on Friday for
recurrent advanced ovarian cancer.
Defense lawyers said this will not be an easy case for the attorney general despite the mountain of
documents given to it by the company. The problem is that California had no law against the specific act of
pretexting at the time that the H.P. spying occurred.
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So the prosecutors have to stitch together a set of laws to charge the defendants. Defense lawyers would try
to exploit the weak seams.
Take, for instance, the law that makes it crime to use electronic media to take information owned by a
public utility, The first problem, said Robert Weisberg, a Stanford University law school professor, is
whether a telephone company can be considered a public utility anymore because of deregulation and the
competitive marketplace. It would be even more difficult to prove that a celiphone company is a utility, he
said.
The identity theft law makes it a crime to steal something of value, Mr. Weisberg notes, but a defense lawyer

could argue that phone records have no monetary value,
California is making pretexting a crime, but the law, signed Sept. go by Gov. _Schu’arzcne er, does
not go into effect until Jan. i. It would not apply to any of the pretexting in the H.P. case.
Under the new law, the penalty for a violation would be S2,500 and up to a year in countvjail. Repeated
violations would result in a $io,ooo fine and a year in jail.
Mutt Rich tel reportedfrom San Jose, calif, and Damon Darlin from San Francisco,
Copyrioht 2006 The New York Times Company
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ILP. Said to Have Studied Infiltrating Newsrooms
By DAMON DARLIN and KURT EICHENWALD

Corrections Appended

Hewlett-Packard conducted feasibility studies on planting spies in news bureaus of two major publications
as part of an investigation of leaks from its board, an individual briefed on the company’s review of the
operation said yesterday.
The studies, referred to in a Feb. 2 draft report for a briefing of senior management, are said to have
included the possibility of placing investigators acting as clerical employees or cleaning crews in the San
Francisco offices of CNET and The Wall Street JournaL
It is not clear whether the plan described in the documents, which were read to a reporter, was ever acted
upon.
The report was sent on Feb. 1 by Anthony R. Gentilucci, Hewlett-Packard’s Boston-based manager of global
investigations, to four others, including Kevin T. Hunsaker, a senior counsel in Hewlett-Packard’s legal
department and the company’s chief ethics officer.
“Feasibility studies are in progress for undercover operations (clerical) in CNET and WSJ offices in SF
bureaus,” the memo said, referring to two publications in which reports of the company’s board discussions
had appeared.
Under a section labeled “Investigation Activity Update,” with the subtitle “Covert Operations,” it also called
for examining the use of cleaning employees at those locations.
Another document, undated but said to be a briefing for the company’s chairwoman, Patricia C. Duim, is
less explicit but refers to plans involving “placement of agent in close proximity to person of interest.”
A Hewlett-Packard spokesman had no comment last night when asked about the documents.
The consideration of undercover agents inside news organizations adds a new element to what is known of
the Hewlett-Packard investigation, which prominently included the use of subterfuge to gain the phone
records of company directors, employees, journalists and others.
An e-mail message obtained by The New York Times from someone with access to the company’s
investigative material shows that leading members of the team supervising the investigation knew of the use
of the phone ruses at least as early as January 2006 and raised questions about their legali.
The disclosure came as investigators examined the role of a man from the Omaha area who may have
obtained private phone records on Hewlett-Packard’s behalf according to people briefed on the company’s
review of the operation.
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particularly
California and federal prosecutors are exploring whether laws were broken in the investigation,
obtain that
in the use of pretexting a technique in which an investigator masquerades as someone else to
person’s calling records from a phone company.
—

ethics
Concern over legality was reflected in an e-mail message sent on Jan. 30 by Mr. Hunsaker, the chief
Boston
the
in
officer, to Mr. Gentilucci, the manager of global investigations. Referring to a private detective
phone
area, Ronald R. DeLia, whom the company had hired, he asked: “How does Ron get cell and home
records? Is it all above board?”
Mr. Gentilucci responded that Mr. DeLia, the owner of Security Outsourcing Solutions, had investigators
“call operators under some ruse.”
He also wrote: “I think it is on the edge, but above board. We use pretext interviews on a number of
investigations to extract information and/or make covert purchases of stolen property, in a sense, all
undercover operations.”

Mr. Hunsaker’s e-mail response, in its entirety, said: “I shouldn’t have asked....”
It is unclear who, if anyone, in the company was then briefed on what he had been told. People who have
seen other material from Hewlett-Packard’s investigation said that Mr. Hunsaker, in supervising the
it
operation, communicated frequently with Ms. Dunn, the chairwoman, about its progress. But they said
used.
was not clear when Ms. Dunn, who ordered the investigation, learned of the methods
Mr. Hunsaker did not respond to a request for comment. Mr. Gentilucci referred all inquiries to HewlettPackard’s corporate offices, where a spokesman had no comment.
The Hewlett-Packard investigations were initiated in early 2005, around the time of Carleton S. Fiorina’s
ouster as chairwoman and chief executive, and then resumed in January 2006. The two phases each
I
begun after accounts of board members’ discussions appeared in news articles were code-named Kona
are
names
and Kona II, according to several people who saw the company’s investigative records. The
—

—

intriguing; Ms. Dunn’s vacation home is in Kona, Hawaii.
Not all board members were targets in the investigation, according to people who had seen some of the
company’s investigatory materials. The detectives seemed to focus on allies of Thomas J. Perkins, Ms.
Dunn’s board antagonist.
In the first phase, the targets were Mr. Perkins, George A. Keyworth U and Robert F. Knowling Jr., a
director who stepped down last September. Ms. Fiorina was also a target, the documents show.
a
In the second phase, Mr. Keyworth, his wife, Mr. Perkins and two other directors Lucille S. Saihany,
phases
former television executive, and Richard A. Hackborn, a former H.P. executive were targets. Both
used pretexting, according to documents the company has given various investigators.
—

—.

Another target was Shane Robison, an executive vice president and chief strategy and technology officer.
and
Mr. Robison is not on the board but was a liaison to its technology committee, on which Mr. Keyworth
of
Mr. Perkins served. A company memo, described to a reporter, instructs detectives to obtain the records
Ms. Dunn and Mr. Robison for the sake of completeness.

hnp://vv

10/12/2014

462

H.P. Said to Have Studied Infiltrating Newsrooms

-

New York Times

Page 3 of 4

Mr. Perkins resigned in June in protest over the investigation. Mr. Keyworth, identified as having given
information to reporters, agreed last week to resign from the board after Ms. Dunn said she would step

down as chairwoman in January.
In addition to Hewlett-Packard directors, nine journalists and two employees, those whose phone records
were obtained included Larry W. Sonsini. the outside counsel, a spokeswoman for his law firm, Wilson
Sonsini Goodrich & Rosati, said yesterday, confirming a report in The Wall Street Journal.
The identification of a man from the Omaha area as a possible participant in the operation provides a
potentially critical link in the investigative chain. The man, Brian Wagoner, has spent several years working
for the Action Research Group. a Florida detective agency, according to a relative of Mr. Wagoner.
The Florida agency has been identified by people briefed on Hewlett-Packard’s review of its operation as a
contractor for Security Outsourcing Solutions, Mr. DeLia’s firm,
An e-mail message to Mr. Hunsaker, the Hewlett-Packard ethics officer, indicates that he was aware of the

involvement of the Action Research Group in the operation. On Feb. 7, Mr. DeLia informed Mr. Hunsaker
that he had sent an e-mail message to “my source in FL and asked him if there were any state laws
prohibiting pretexting telephone companies for call records.”
Mr. DeLia gave the response from that firm, presumably Action Research: “We are comfortable there are no
Federal laws prohibiting the practice.” He added that he had been using the firm for 8 to 10 years.
Mr. DeLia did not respond yesterday to requests for comment.
Action Research and Mr. Wagoner, the Omaha man, had been linked before. His name appeared in
connection with Action Research in April, when Congressional investigators studying pretexting
interviewed James Rapp, a Denver man convicted in 2000 of illegally obtaining phone records. Rob
Douglas, an information security expert who was a consultant to the Congressional investigation, said Mr.
Rapp had disclosed his employment for years with the Action Research Group.
Mr. Rapp told investigators that after his own conviction, which led to the shutdown of his business, some
of his employees went to work for Action. Among them was Mr. Wagoner, whom Mr. Rapp identified as his
nephew during the interview with Congressional investigators, Mr. Douglas said.
Mr. Rapp said yesterday that Brian Wagoner split his time between the Omaha and Denver areas. “I know
for a fact there’s been correspondence between he and Action for many, many years,” Mr. Rapp said.
Mr. Rapp said he had spoken with Mr. Wagoner twice yesterday. “He keeps trying to tell me that Action
doesn’t do that kind of work anymore,” Mr. Rapp said. But he said Mr. Wagoner had told him that he did
believe he had worked on H.P. case. “He did do the work,” Mr. Rapp said. “He does remember that.”

Matt Richtel contributed reporting.
Correction: Sept.

22, 2006

Because of an editing error, an article in Business Day on Wednesday about efforts by Hewlett-Packard to
trace news leaks from board members referred incorrectly in some copies to a detective,firm that may
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is based in the Boston area,
havefigured in the investigation. The firm, Security Outsourcing Solutions,
uted reporting.
not Florida. The article also omitted a credit in some copies. Mutt Richtel contrib

Correction:

Sept 30, 2006

misspelled the name of a
An article in Business Day on Sept. 20 about the Hewlett-Packard spying case
s for the company. (The
man who was being investigated for a possible role in obtaining phone record
Bryan Wagner of
error was repeated in another article about the spying case on Wednesday,) He is
Littleton, Colo., not Brian Wagoner.
Cotyright 2006 The New York Times Company
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Charges Dismissed in Hewlett-Packard Spying Case
By MATE RICHTEL

SAN FRANCISCO, March 14 A California judge on Wednesday dismissed charges against Patricia C.
Drnn the former chairwoman of Hewlett-Packard, in a corporate spying case that gained nationa attentior
—

and prompted Congressional hearings on the protection of personal telephone records

Judge Ray Cunningham of the Santa Clara County Superior Court also agreed to dismiss a reduced
misdemeanor charge against three other defendants in the case once they each perform q6 hours of
communit3 service. Ms Dunn and the three others had initially been charged with four felony counts for
their participation in a cloak-and-dagger investigation inside H.P., the world’s largest computer company
That investigation was set in motion when officials at Hewlett-Packard, including Ms. Dunn, sought to
ferret out the identity of company insiders leaking information to the news media.
Some of the concrete investigative work ended up in the hands of private detectives who misrepresented
themselves to phone companies to gain access to the call records of Hewlett-Packard directors and
journalists. The case aroused interest in the use of this tactic, known as pretexting, and raised broad
questions about privacy in the digital age.
The news of the developments in the case caine hours before Hewlett-Packard convened its annual
shareholder meeting in Santa Clara, Calif. It was the first time that Mark V. Hurd had faced investors since
being named chairman in September, after Ms. Dunn’s departure from the board.
“Let me assure you that no one is proud of what happened last year,” Mr. Hurd told shareholders. “We need
to transform our board the same way we transformed the company.’
Federal investigators are still looking into the spying incidents.
The quiet resolution of the case was a vindication for the defendants, who briefly became symbols of the

challenge of balancing corporate responsibilities and individual privacy rights. It came after several weeks
of negotiations between lawyers for the defendants and the office of the California state attorney general,
Jerry Brown.

The attorney general’s office ultimately endorsed the dismissal of charges against Ms. Dunn and reduced
the charges against the three others: Kevin T. Hunsaker, a former company lawyer, and two private
investigators, Ronald R. DeLia and Matthew DePante.
Lawyers for the defendants argued that their clients did not commit a crime, in part because they acted
without criminal intent. James J. Brosnahan, a lawyer for Ms. Dunn, said she consulted accomplished
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ing, and was told that she was
lawyers before approving an investigation that ultimately involved pretext
acting vithin the law.
ly legal.” Mr. Brosnahan added.
“She received the benefit of advice that what was being done was perfect
“She never had the slightest criminal intent.”

were other considerations, including
While ignorance of the law is not a defense, Mr. Brosnahan said there
.
the fact that the pretexting laws were in flux at the time of the offense
may have gotten caught up in
“The law was shifting and changing,” he said. “This resolution recognizes they
a changing legal landscape”
si, said another important factor
Joseph A. Grundfest, a professor of law and business at nfhrd_Univer
t the defendants were brought by the
could have been the changing political landscape. The charges agains
treasurer in November.
former attorney general, Bill Lockver, who was elected California state

an election,” Mr. Grundfest said. “The
“The one important thing that’s changed between now and then was
the dismissal and reductions of
indictment was brought by an official on the eve of seeking election, and
charges were brought by an official that had just been elected.”
a mistake in bringing charges
A spokesman for Mr. Brown, Nathan Barankin, said officials had not made
had played a role in the filing of
against the defendants. He would not directly address whether politics
charges or their ultimate outcome.
ines the appropriate sentence,” Mr.
“Criminal complaints are filed all the time, and it’s a judge who determ
court and agreed to by the
Barankin said. He said the resolution of the case had been proposed by the
attorney general.
was started by Ms. Dunn in 2005
The case stemmed from an internal investigation at Hewlett-Packard that
board. The first phase of the
and aimed at finding the sources of apparent leaks to journalists from the
y 2006, after more articles that
investigation ended inconclusively, but the hunt started again in Januar
appeared to contain information from directors.
who obtained personal phone
The investigation ultimately involved the hiring of outside investigators,
tions between them and ferret out the
records of board members and journalists in an effort to find connec
source of leaks.
a Boston-area private detective;
Prosecutors asserted that the chain of investigators included Mr. DeLia,
broker in Melbourne, Fla,; and Bryan
Mr. DePante, manager of the Action Research Group, an information
records. The original criminal
Wagner of Littleton, Cob., who worked for Mr. DePante gathering phone
s from 24 individuals’ homes, offices,
complaint said that pretexting was involved in the obtaining of record
cellphones and fax numbers.
pleaded guilty to federal pretexting
Mr. Wagner, who was at the bottom of the investigative chain, later
charges, the one conviction in the case.

Hunsaker and Ann 0. Baskins, the
But the fallout was broader, including the resignations of Ms. Dunn, Mr.
company’s top lawyer.
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Mr. Barankin said the case also brought wider attention to pretexting and has led to a decline in the use of
the practice. He cited information provided by telephone companies.
‘Since the case was filed, the amount of pretexting going on in the entire country has fallen dramatically,”
Mr. Barankin said,
Ms. Dunn’s case was complicated by the fact that she is suffering from late-stage ovarian cancer. Her

lawyer, Mr. Brosnahan. said Judge Cunningham indicated that her health was among the factors involved
in the dismissal of charges, but not the overriding one.

The dismissal “was much more on the merits than it was on her health,” Mr. Brosnahan said.
In a statement, Ms. Dunn said, “I am pleased that this matter has been resolved fairly, and want to express
my deep gratitude to my husband and family, who never lost faith in me throughout this ordeal.”
At the start of the shareholder meeting’s question-and-answer session on Wednesday, Mr. Hurd said he
would not talk about Ms. Dunn or the resolution of the case.
Shareholders appeared to give Mr. Hurd a vote of confidence at the meeting and indicated that they thought
last year’s problems were now squarely behind the company.
They voted to re-elect all eight members of the current board, and voted down a proposal to allow
stockholders to nominate up to two board candidates, leaving the responsibility with vlr. Hurd and the
other directors.
That proposal, which gained about 39 percent of the shares voted on Wednesday, was fiercely opposed by
H.P. executives, who said the board already accommodated shareholder input.
Proponents of the proposal said that it would have prevented the company from electing directors who
represented “special interests,” and that it was an appropriate response to the spying scandal.
“The board of H.P. has exemplified dysfunction,” said Scott Adams, a spokesman for the pension fund of the
American Federation of State, County and Municipal Employees, which sponsored the proposal along with
the New York State Common Retirement Fund and several other funds. “The board’s greatest contribution
in 2006 was introducing the word ‘pretexting’ into the American lexicon.”
Mr. Hurd moved to assure shareholders that the company was back on track. “There’s been solid progress
across H.P.,” he said. “We are committed to executing with discipline.”
Laurie J. Flynn contributed reporting from Santa Clara, Cabf
Copyright 2007 The New York Times Company
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Information Brokers Settle FTC Charges
retexting’ To Obtain Consumer& Private Financial Data Barred
t
P
FOR RELEASE

June 27, 2000
and then
Information brokers who used deceptive methods to obtain private financial data about consumers
agreed to settle
sold the data through their Web site without the knowledge or consent of the consumers have
bar the deceptive
Federal Trade Commission charges that their scam violated federal law. The settlement will
practices in the future and impose a $200,000 suspended monetary judgment representing the defendants’
unlawful gains.
Tone
In April 1999, the FTC alleged that James J. Rapp and Regana L. Rapp, doing business as Touch
in
‘pretexting’
as
to
referred
practice
Information, Inc., lied to financial institutions about their own identity a
The
the information brokerage industry to obtain private financial information about individual consumers.
for
claim,
and
information,
defendants might claim to be the consumer about whom they were seeking
information
example, that they were calling the bank because they had forgotten their checkbook and needed
anyone
to
Internet
via
the
services
pretexting
about their account. Information brokers have often marketed
sale of
and
willing to pay. The FTC alleged that the pretexting was deceptive and that Touch Tone’s disclosure
or consent was
consumers’ private financial information obtained by pretexting without consumers’ knowledge
an unfair act in violation of the FTC Act.
-

-

Gramm-Leach
Settlement of the charges prohibits Touch Tone from pretexting, except where permitted by the
the settlement
Bliley Act, and from selling private financial information obtained through pretexting. In addition,
on
Based
gains.
imposes a $200000 judgment, which represents the amount of the defendants’ unlawful
If it is determined
defendants’ sworn statements and financial disclosures, the judgment has been suspended.
of the $200,000
payment
that the defendants misrepresented their finances, the settlement requires immediate
site that
judgment. The settlement also requires that the defendants post a privacy policy on their Web
used; and the
be
will
data
discloses the types of personal identifying information they are collecting; how the
by which a
consumer’s ability to ‘opt-out’ of particular uses, such as transfers to third parties; the means
consumer may
a
which
consumer may access and review his or her personal information, and; the means by
and maintain
modify or delete personal information on file. The defendants are further required to establish
collected
reasonable procedures to protect the confidentiality, security and integrity of personal information

1
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from consumers. The settlement also contains record-keeping provisions to allow the FTC to monitor
compliance with its order.
The Commission vote to accept the stipulated final judgment and order was 4-1, with Commissioner Orson
Swindle issuing a dissenting statement.
Commissioner Swindle explained that he had reluctantly voted against the complaint in this matter last year,
not from any belief that pretexting is an acceptable way to gather information, but because the facts presented
by this case did not give him reason to believe that these defendants violated the Commissions long-standing
deception standard or the unfairness standard established by Congress in Section 5(n) of the FTC Act. He
added that Congress took up the issue of pretexting shortly thereafter and, in Section 521 of the Gramm
Leach-Bliley Act of 1999. prohibited pretexting under certain circumstances. Because the Gramm-Leach-Bliley
Act gives the Cornm:ssion authority, ndependent of Section 5, to proceed against pretexting in the future.
there will be no need to distort the Commission’s long-standing interpretation of deception in an attempt to
was
stop a practice that fails outside the reach of the FTC Act. However, because the Commission’s complaint
apply
based solely on aileged violations of the FTC Act, and because the Gramm-Leach-Bliley Act does not
complaint.
the
from
retroactively, he dissents from the settlement for the same reasons that led him to dissent
NOTE: Stipulated final judgments and orders are for settlement purposes only and do not constitute an
by
admission by the defendant of a law violation. Stipulated final judgments have the force of law when signed
the judge.
Copies of the complaint and settlement are available from the FTC’s web site at http:Ilwww.ftc.gov and also
D.C.
from the FTC’s Consumer Response Center, Room 130, 600 Pennsylvania Avenue, NW., Washington,
20580; 202-FTC-HELP (202-382-4357); TDD for the hearing impaired 1-866-653-4261. Consent agreements
is
subject to public comment also are available by calling 202-326-3627. To find out the latest news as it
announced, call the FTC NewsPhone recording at 202-326-2710,

CONTACT INFORMATION
Media Contact:
Claudia Bourne Farrell,
Office of Public Affairs

202-326-2181
Staff Contact:
David Medine or Laura Mazzarella
Bureau of Consumer Protection
202-326-3025 or 202-326-3424
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Rapp, James J. and Regana L. Rapp dlb/a Touch Tone Information, Inc.

Media Resources
ous issues in which the FTC
Our Media Resources library provides one-stop collections of materials on numer
has been actively engaged. These pages are especially useful for members of the media.
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H. R. 4709

enc undrcd iRinth onres
of the
nited tatez of america
AT THE SECOND SESSION
Begun and held at the City of Washington on Tuesday,
the third day of January, two thousand and six

n

ct

To amend title 18, United States Code, to strengthen protections for law enforcement
officers and the public by providing criminal penalties for the fraudulent acquisi
tion or unauthorized disclosure of phone records,

Be it enacted by the Senate and House of Representatives of
the United States ofAmerica in Congress assembled,
SECTION 1. SHORT TITLE,

This Act may be cited as the “Telephone Records and Privacy
Protection Act of 2006”.
SEC. 2. FINDINGS.

Congress finds that—
(1) telephone records can be of great use to criminals
because the information contained in call logs may include
a wealth of personal data;
(2) call logs may reveal the names of telephone users’
doctors, public and private relationships, business associates,
and more;
(3) call logs are typically maintained for the exclusive use
of phone companies, their authorized agents, and authorized
consumers;
(4) telephone records have been obtained without the
knowledge or consent of consumers through the use of a number
of fraudulent methods and devices that include—
(A) telephone company employees selling data to
unauthorized data brokers;
(B) “pretexting”, whereby a data broker or other person
represents that they are an authorized consumer and con
vinces an agent of the telephone company to release the
data; or
(C) gaining unauthorized Internet access to account
data by improperly activating a consumer’s account
management features on a phone company’s webpage or
contracting with an Internet-based data broker who
trafficks in such records; and
(5) the unauthorized disclosure of telephone records not
only assaults individual privacy but, in some instances, may
further acts of domestic violence or stalking, compromise the
personal safety of law enforcement officers, their families, vic
tims of crime, witnesses, or confidential informants, and under
mine the integrity of law enforcement investigations.

475

H. H. 47 09—2
SEC.

3. FRAUD AND RELATED ACTIVITY IN CONNECTION WITH
OBTAINING CONFIDENTIAL PHONE RECORDS INFORMA
TION OF A COVERED ENTITY.

(a) OFFENsE—Chapter 47 of title 18, United States Code, is
amended by inserting after section 1038 the following:
‘11039. Fraud and related activity in connection with
obtaining confidential phone records informa
tion of a covered entity
VI0LATI0N.—Whoever, in interstate or foreign
CRIMINAL
“(a)
commerce, knowingly and intentionally obtains, or attempts to
obtain, confidential phone records information of a covered entity,
by—
“(1) making false or fraudulent statements or representa
tions to an employee of a covered entity;
“(2) making such false or fraudulent statements or rep
resentations to a customer of a covered entity;

“(3) providing a document to a covered entity knowing
that such document is false or fraudulent; or
“(4) accessing customer accounts of a covered entity via
the Internet, or by means of conduct that violates section 1030
of this title, without prior authorization from the customer
to whom such confidential phone records information relates;
shall be fined under this title, imprisoned for not more than 10
years, or both.
“(b) PRoHIBITION ON SALE OR TR&IsFER or CoNFIDENTIAL
PHONE RECORDS INFORMATION.—

“(1) Except as otherwise permitted by applicable law, who
ever, in interstate or foreign commerce, knowingly and inten
tionally sells or transfers, or attempts to sell or transfer, con
fidential phone records information of a covered entity, without
prior authorization from the customer to whom such confiden
tial phone records information relates, or knowing or having

reason to know such information was obtained fraudulently,
shall be fined under this title, imprisoned not more than 10
years, or both.
“(2) For purposes of this subsection, the exceptions specified
in section 222(d) of the Communications Act of 1934 shall
apply for the use of confidential phone records information
by any covered entity, as defined in subsection (h).

“(c) PROHIBITION ON PURCHASE OR RECEIPT OF CONFIDENTIAL
PHONE RECORDS INFORMATION.—

“(1) Except as otherwise permitted by applicable law, who
ever, in interstate or foreign commerce, knowingly and inten
tionally purchases or receives, or attempts to purchase or
receive, confidential phone records information of a covered
entity, without prior authorization from the customer to whom
such confidential phone records information relates, or knowing

or having reason to know such information was obtained
fraudulently, shall be fined under this title, imprisoned not
more than 10 years, or both.
“(2) For purposes of this subsection, the exceptions specified
in section 222(d) of the Communications Act of 1934 shall
apply for the use of confidential phone records information
by any covered entity, as defined in subsection (h).
“(d) EN.NCED PENALTIES FOR AGGRAvATED CASES—Whoever
violates, or attempts to violate, subsection (a), (b), or (c) while
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violating another law of the United States or as part of a pattern
of any illegal activity involving more than $100,000, or more than
50 customers of a covered entity, in a 12-month period shall, in
addition to the penalties provided for in such subsection, be fined
twice the amount provided in subsection (bX3) or (c)(3) (as the
case may be) of section 3571 of this title, imprisoned for not more
than 5 years, or both.
“(c) EN1NcED PENALTIES FOR USE OF INFORMATION IN FuR
THERANCE OF CamIN CRIMINAL OFFENsEs.—
“(1) Whoever, violates, or attempts to violate, subsection
(a), (b), or (c) knowing that such information may be used
in furtherance of, or with the intent to commit, an offense
described in section 2261, 2261A, 2262, or any other crime
of violence shall, vi addition to the penalties provided for in
such subsection, be fined under this title and imprisoned not
more than 5 years.
“(2) Whoever, violates, or attempts to violate, subsection
(a), (b), or (c) knowing that such information may be used
in furtherance of, or with the intent to commit, an offense
under section 111, 115, 1114, 1503, 1512, 1513, or to intimidate,
threaten, harass, injure, or kill any Federal, State, or local
law enforcement officer shall, in addition to the penalties pro
vided for in such subsection, be fined under this title and
imprisoned not more than 5 years.
“(f) ExmATERRIT0RIAL JURISDICTION—There is extraterritorial
jurisdiction over an offense under this section.
“(g) N0NAPPLICAmLITY TO LAW ENFORCEMENT AGENCIES—This

section does not prohibit any lawfully authorized investigative,
protective, or intelligence activity of a law enforcement agency
of the United States, a State, or political subdivision of a State,
or of an intelligence agency of the United States.
“(h) DEFINITIONS—In this section:
“(1)

CoNFrnENmu

PHONE

RECORDS INFORMATION—The

term ‘confidential phone records information’ means informa
tion that—
“(A) relates to the quantity, technical configuration,
type, destination, location, or amount of use of a service
offered by a covered entity, subscribed to by any customer
of that covered entity, and kept by or on behalf of that
covered entity solely by virtue of the relationship between
that covered entity and the customer;
“(B) is made available to a covered entity by a customer
solely by virtue of the relationship between that covered
entity and the customer; or
“(C) is contained in any bill, itemization, or account
statement provided to a customer by or on behalf of a
covered entity solely by virtue of the relationship between
that covered entity and the customer.

“(2) CoVERED ENTITY.—The term ‘covered entity’—
“(A) has the same meaning given the term ‘tele
communications carrier’ in section 3 of the Communications
Act of 1934 (47 U.S.C. 153); and
“(B) includes any provider of IP-enabled voice service.
“(3) CUsToMER—The term ‘customer’ means, with respect
to a covered entity, any individual, partnership, association,
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joint stock company, trust, or corporation, or authorized rep
resentative of such customer, to whom the covered entity pro
vides a product or service.
“(4) IP-snur VOICE SERVICE.—The term ‘IP-enabled
voice service’ means the provision of real-time voice communica
tions offered to the public, or such class of users as to be
effectively available to the public, transmitted through customer
premises equipment using TCP/IP protocol, or a successor pro
tocol, (whether part of a bundle of services or separately) with
interconnection capability such that the service can originate
traffic to, or terminate traffic from, the public switched tele
phone network, or a successor network.”.
(b) CHAP’rER ANysIs.—The table of sections for chapter 47
of title 18, United States Code, is amended by adding after the

item relating to section 1038 the following:

1039. Fraud and related activity in connection with obtaining confidential phone
records information of a covered entity.”.
SEC. 4. SENTENCING GUIDELINES.

(a) REvIEw AND AMENDMENT.—Not later than 180 days after
the date of enactment of this Act, the United States Sentencing
Commission, pursuant to its authority under section 994 of title
28, United States Code, and in accordance with this section, shall
review and, if appropriate, amend the Federal sentencing guidelines
and policy statements applicable to persons convicted of any offense
under section 1039 of title 18, United States Code.
(b) AUTHORIZATION—The United States Sentencing Commis
sion may amend the Federal sentencing guidelines in accordance
with the procedures set forth in section 21(a) of the Sentencing
Act of 1987 (28 U.S.C. 994 note) as though the authority under
that section had not expired.

Speaker of the House of Representatives.

Vice President of the United States and
President of the Senate.
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McKinney’s Consolidated Laws of New York Annotated
General Business Law (Refs & Annos)
Chapter 20. Of the Consolidated Laws
Article 26. Miscellaneous (Refs &Annos)

L

McKinney’s General Business Law § 399-dd

§ 399dd, Consumer communications records privacy
Effective: August i6,
Currentness

<[As added by L2006.

2006

4. Other General Business Law

§ 399dd were added by other acts.l>

1. For purposes of this section, the following terms shall have the following meanings:

(a)telephone record” means information retained by a telephone company that relates to the telephone number dialed from the
telephone of a customer orthe incoming number of a call directed to the telephone of a customer, the content of alphanumerical
messages sent to or from a telephone or other data related to such calls typically contained on a telephone bill of a customer
including but not limited to the time the call started and ended, the duration of the call, the trifle of day the call was made and
any charges applied, provided, however, that information commonly known as caller identification or caller ID information
transmitted to or retained by the recipient of a call shall not constitute a telephone record;

(b) “telephone company” means any person, firm, partnership, association, limited liability company, corporation, trust,
business or other entity that provides commercial or residential telephone services to a customer, irrespective of the
communications technology used to provide such service, including, but not limited to, traditional wireline or cable telephone
service; cellular, broadband PCS, or other wireless telephone service; microwave, satellite, or other terrestrial telephone service;
and voice over Internet telephone service;

(c) “telephone” means any device used by a person for voice communications, in connection with the services of a telephone
company, whether such voice communications are transmitted in analog, data, or any other form;

(d) “customer” means the person who subscribes to telephone service from a telephone company or in whose name such
telephone service is listed; and

(e) “procure” in regard to such a telephone record means to obtain by any means, whether electronically, in writing or in oral
form, with or without consideration.

2. No person, firm, partnership, association, limited liability company, corporation, trust, business or other entity shall
knowingly and intentionally procure, attempt to procure, solicit or conspire with another to procure, offer for sale, sell or
fraudulently transfer or use or attempt to sell or fraudulently transfer or use, telephone record information from a telephone
company, without written authorization from the customer to whom such telephone record information relates except as
otherwise provided for by applicable law. Nothing in this section shall be construed so as to prevent any action pursuant to
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§

§
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yee, or agent of such agency, to obtain telephone record
a subpoena or by a law enforcement agency, or any officer, emplo
with
performance of the official duties thereof, in accordance
information from a telephone company in connection with the
other applicable laws.
this
ce satisfactory to him or her that there is a violation of
3 (a) Whenever the attorney general shall believe from eviden
tent
people of the state of New York, in a court of compe
section, he or she may bring an action in the name and on behalf of the
on, in such action, preliminary relief may be granted under
jurisdiction to enjoin and restrain the continuation of such violati
the court may award reasonable attorneys fees and damages
article sixtythree of the civil practice law and rules. In such action,
s were sold or fraudulently transferred or were attempted
for actual costs or losses incurred by a customer whose telephone record
determine n such action that a person or business violated this
to he sold or fraudulently transferred, Whenever the court shall
s per violation.
section, the court ma impose a civil penalty of one thousand dollar.
n to any other Ia’ful rc nedy asailable.
tb) he remedies providee ba this section shall be in additio
unless such action is commenced within two years immeiatelv
(J) N action ma be brought under the provisions of this ection
act
after the date of the act complained of or the date of discovery ot uch

(redils
(Added 1 .2006, c 487,

3 eff. Aug. 16, 2006.)

McKinney’s General Business Law § 399-dd, NY GEN BUS § 399-dd
Current through L.2014, chapters Ito 400.

48C

487. Misconduct by attorneys. NY JUD

§

§

487

McKinney’s Consolidated Laws of New York Annotated
Judiciary Law (Refs & Annos)
Chapter 30. Of the Consolidated Laws
Article 15. Attorneys and Counsellors (Refs & Annos)

McKinneys Judiciary Law § 487
§ 48-i. Misconduct by attorneys
Currentness

ttornev or counselor v ho.

-

Is gutin of any decei or coilusiun.

ci Lonsents to

any deceit or OilU5jOfl. uth rtcnt to dcceve the court or any part’;: or,

Vilfully delays his clients suit with a view to his own gain. o siltully rcceivcs any money or al owanec hr or o account
of any money tthich he has not laid out, or becomes answerable for.
Is guilty of a misdemeanor, and in addition to the punishment prescribed therefor by the penal lan. he forfeits to the party
injured treble damages, to be recovered in a civil action.

Credits
(Added L.1965. c. 1031, § 123.)

\otcs of Decisionc (214

MeKinney’s Judiciaiy Law 487, NY JUD § 487
Current through L.2014, chapters ito 400.
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William J. McDonald is Counsel to Campolo, Middleton & McCormick. He
heads up the firm’s Healthcare and White Collar Criminal Defense practice
groups. Mr. McDonald represents professionals charged with misconduct
before the New York State Office of Professions, as well as at Office of
Professional Medical Conduct disciplinary hearings.

His experience includes the defense of doctors in hospital privileges hearings,
and in audits initiated by Medicare Recovery Audit Contractors (“RACs”), the
New York Office of the Medicaid Inspector General (“OMIG”), and private
insurance companies, including out of network reimbursement disputes.
Mr. McDonald has fought exclusion proceedings brought by the HHS Office of
the Inspector General (“OlG”), as well as New York’s OMIG and the Medicaid
Fraud Control Unit (“MFCU”). He regularly advises criminal attorneys who
represent licensed medical providers about the implications criminal
convictions may have on their clients’ ability to remain in federal or state
funded healthcare programs.
Mr. McDonald’s healthcare experience augments his criminal experience and
uniquely qualifies him to defend healthcare fraud prosecutions in any venue.
He began his career as an Assistant District Attorney in Nassau County and
later in Suffolk County. During that time he was also appointed as a Special
Assistant United States Attorney for the Eastern District of New York to
expand state racketeering cases under federal jurisdiction. in his prosecutorial
career he tried jury cases ranging from violent felonies to complex insurance
fraud. As a prosecutor, he utilized undercover agents and confidential
informants, and he has represented informants and investigative targets as a
defense attorney. He has presented evidence in both state and federal grand
juries, and brings a thorough understanding of the criminal investigative
process to each case.
William McDonald received a Juris Doctor from SUNY Buffalo School of Law
where he was the Editor in Chief of the Buffalo Journal of International
Law/Human Rights Law Review and received a Bachelor of Arts from the
University of Notre Dame.
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