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DRAM SHOP CIVIL LIABILITY
SUFFOLK COUNTY BAR ASSOCIATION
SEPTEMBER 12, 2014

Michael Glass
Rappaport, Glass, Levine and Zullo, LLP

Americans love their alcohol in all its destructive glory. The United States Center for
Disease Control reports that 50% of American adults consider themselves regular drinkers. In
2012 alone, there were over 10,000 alcohol-related traffic deaths in the United States. New York
has responded by passing legislation targeting alcohol sellers who provide alcohol to visibly
intoxicated adults and social hosts who knowingly permit minors to drink. This article reprises
civil liability in New York for wrongfully supplying alcohol to the intoxicant and the underage
drinker. New York’s first Dram Shop Act was enacted in 1873 and the Dram Shop statutes have
been amended and supplemented multiple times since then.

STATUTORY BACKDROP

New York is one of 30 states which have enacted Dram Shop Laws which impose civil
liability on third parties for aiding and abetting the intoxication of an individual who causes
injury by virtue of his or her intoxication. In the common law, there was generally no liability on
the tavern owner who plied the intoxicant with liquor. See, e.g. Sheehy v. Big Flats Community
Day, Inc., 73 N.Y.2d 629, 543 N.Y.S.2d 18 (1989) aff'd. 73 N.Y.2d 629, 543 N.Y.5.2d 18
(1989). The drunkard was deemed to be the proximate cause of his own inebriation and the
havoc and harm he caused was deemed to be “unforeseeable,” at least to the tavern keeper. See
D’Amico v. Christie, 71 N.Y.2d 76, 524 N.Y.S.2d 1 (1987); Berkeley v. Arthur Park, 47 Misc.2d

381, 262 N.Y.S.2d 290 (Sup. Ct. Otsego County 1965}.



L. General Obligations Law Section 11-101 (Unlawful Sale of Alcohol)

Today, General Obligations Law Section 11-101 provides that a plaintiff injured by an
intoxicated tortfeasor has a right of action against the party who sold the alcohol to the
intoxicated tortfeasor. The three elements of the claim are:

l. The seller unlawfully seld or procured alcohol for the intoxicant; and

2. The seller sold the alcohol to the intoxicant when the intoxicant was visibly

intoxicated; and

3. There exists a “reasonable connection” between the intoxication and the

Plaintiff’s injury.

General Obligations Law 11-101 additionally creates a right of action for the unlawful
sale of alcohol to persons under the age of 21, as well as the sale of alcohol to an “habitual”
drunkard.

GOL 11-101 must be read in conjunction with Alcohol Beverage & Control Law Section
65, which defines an “unlawful sale” of alcohol. ABC Law Section 65 generously defines
unlawful selling to include selling, giving away, procuring or delivering any alcoholic beverage
to a visibly intoxicated person. Despite this expansive definition, New York decisional law has
consistently held that GOL 11-101 is only applicable to commercial sales of alcohol for profit.
See Sherman v. Robinson, 80 N.Y.2d 483, 591 N.Y.S5.2d 974 (1992); D 'dmico v. Christie, 71
N.Y.2d 76, 524 N.Y.S.2d 1 (1987); Conigliaro v. Franco, 122 A.D.2d 15, 504 N.Y.S.2d 186 (2d
Dep't 1986); Gabrielle v. Craft, 75 A.D.2d 939, 428 N.Y.S.2d 84 (3d Dep't 1980); Terrigino v.
Zaleski, 144 Misc.2d 474, 544 N.Y.S.2d 283 (Sup. Ct. Monroe Cty 1989).

If the GOL 11-101 requirements are met, the seller of the alcohol is strictly liable to the
injured party for the harm caused by the intoxicated person. See Berkeley v. Arthur Park, 47
Misc.2d 381, 262 N.Y.S.2d 290 (Sup. Ct. Otsego County 1965); Anderson v. Comardo, 107

Misc.2d 821, 436 N.Y.S.2d 669 (Sup. Ct. Livingston County 1981). See also Bertholf v.



O'Reilly, 74 N.Y. 509 (1878). Note, however, that the Dram Shop laws are to be narrowly
construed, as they are a departure from the common law. See, e.g., Conigliaro v. Franco, 122
A.D.2d 15, 504 N.Y.S.2d 186 (2d Dep't 1986); Gabrielle v. Craft, 75 A.D.2d 939, 940, 428
N.Y.S.2d 84 (3d Dep't 1980).

I. WHEN IS A SALE A “SALE”

Although GOL 11-101 actions are usually brought against restaurants, tavern owners and
convenience stores which directly sell liquor to consumers, the statute makes any formal or
informal seller of alcohol responsible irrespective of whether the seller is legally licensed to sell
alcohol to the public. See D'Amico v. Christie, 71 N.Y.2d 76, 524 N.Y.S.2d 1(1987) (Dram
Shop laws not restricted to dram shops or taverns). The myriad circumstances under which
alcohol can be supplied for an economic benefit, however, make the precise definition of a “sale”
for Dram Shop liability somewhat elusive. For example, is there a “commercial sale” of alcohol
in the context of a catered event like a wedding with an open or complimentary bar, where the
intoxicant does not directly pay for the alcohol, although the host who arranged for the party
does? And, what of employee-sponsored events such as a Christmas parties or outings where the
employer pays for the liquor, but no money changes hands between the intoxicated employee
and the caterer who dispenses the liquor? What if the liquor is purchased by a spouse or
companion, who then supplies it to the intoxicant, so that there is no direct sale to the intoxicant?
The case law suggests answers to some of these questions, but the parameters of a sale for Dram
Shop purposes are still evolving. A brief tour of some of the relevant case law on “sale” in the
setting of a Dram Shop claim follows below.

PRIVATE PARTIES WITH NO ECONOMIC MOTIVE: There is no Section 11-101
liability for true private social events where there is no classic sale and the alcohol is dispensed
without any monetary charge or exchange of economic benefit. See, e.g, Martino v. Stolzman,

18 N.Y.3d 905, 941 N.Y.S.2d 28 (2012) (No GOL 11-101 claim against social host of New



Year’s Eve party where there was no sale of alcohol); McGlynn v. St. Andrew v. Apostle Church,
304 A.D.2d 372, 761 N.Y.S.2d 151 (Ist Dep't 2003) Iv. to app. den. 100 N.Y.2d 508, 764
N.Y.S.2d 385 (2003) (claims against parishioners who personally hosted a party at their local
church dismissed because alcohol was dispensed free of charge and not “sold” at the party).

EMPLOYEE SPONSORED EVENTS: Likewise, there is no Dram Shop liability on
the employer or employee association which dispenses liquor on a complimentary basis at
employee social events. D 'Amico v. Christie, 71 N.Y.2d 76, 524 N.Y.S.2d 1 (1987) (employee
association which provided alcoholic beverages in plastic lined trash cans for members at
company picnic was not engaged in a commercial sale of alcohol for Dram Shop purposes where
association members hosted and ran the event and funded the purchases of food and beer from
monthly dues and ticket sales); Joly v. Northway Motor Car Corporation, 132 A.D.2d 790, 517
N.Y.8.2d 595 (3d Dep't 1987) (employer which gratuitously provided beer and wine at
Christmas party not responsible for sale of liquor under Dram Shop laws); Casselberry v.
Dominick, 143 A.D.2d 528 (4" Dep't 1988) /v. to appeal den. 73 N.Y.2d 706, 539 N.Y.S.2d 299
(1989) (local union which provided free beer to union members at “sports night” at union hall
was not engaged in the sale of alcohol for Dram Shop purposes).

SHIFT DRINKS TO BAR EMPLOYEES: There is also no liability on the tavern or
restaurant owner when a bartender or waiter-employee becomes intoxicated from free “shift
drinks” supplied as a perquisite of the job. Custen v. Salty Dog, Inc., 170 A.D.2d 572, 566,
N.Y.S.2d 348 (2d Dep't 1991) (plaintiff’s Dram Shop claims dismissed because there was no
“sale” of alcohol when tavern employee who became intoxicated from complimentary shift
drinks caused motor vehicle accident); Carr v. Kaifler, 195 A.D.2d 584, 601 N.Y.S.2d 8 (2d
Dep't 1993) (Dram Shop claim dismissed because there was no “sale” of alcoholic beverages
where intoxicated bartender who caused motor vehicle accident testified he did not pay for any

of the drinks he consumed); Stevens v. Spec, Inc., 224 A.D.2d 811, 637 N.Y.S.2d 979 (3d Dep't



1996) (Dram Shop Act allegations dismissed for lack of a “sale” where independent contractor
sound technician for band at night club became intoxicated after drinking 3 free drinks); Parker
v. Dunn, 43 Misc.3d 377, 978 N.Y.85.2d 827 (Supreme Court Wayne County 2014) (act of
vineyard-employer providing employees a “shift change drink” at the end of each shift was not
an economic event causing vineyard to be responsible under the Dram Shop Law).

WEDDING RECEPTIONS/CATERED EVENTS: A number of cases have treated
Dram Shop liability claims against caterers in the setting of catered weddings and other catered
social events. See Martinez v. Camardella, 161 A.D.2d 1107, 558 N.Y.S.2d 211 (3d Dep't 1990)
(Dram Shop liability upheld against country club which served alcoholic beverages to intoxicant
at wedding reception who then caused motor vehicle accident); Montgomery v. Orr, 130 Misc.2d
807, 498 N.Y.5.2d 968 (Sup. Ct. Oneida County 1986) (Summary judgment denied to Veteran’s
Club which acted as caterer at private graduation party and provided kegs of beer, and charged
for same by the number of kegs which were consumed, because those facts constituted prima
facie evidence of a sale for Dram Shop purposes), Haskell v. Chautaqua County Fireman’s
Fraternity, 184 A.D.2d 12, 590 N.Y.S.2d 637 (2d Dep't 1992) iIv. to app. dism., 81 N.Y .2d 954,
597 N.Y.S.2d 939 (1993) (question of fact as to Dram Shop liability raised where alcohol was
sold at concessions at fireman’s fundraiser by various fire company concessionaires, but
summary judgment granted to fireman’s groups that only organized the event because they did
not sell alcohol). But see, Dynarski v U-Crest Fire Dist., 112 Misc.2d 344, 447 N.Y.S.2d 86
(Sup. Ct. Erie Cty. 1981) (no Section 11-101 liability for death of 15-year-old from acute alcohol
poisoning at firechouse wedding reception because the Dram Shop act does not apply to social
occasions). (NB: This case pre-dated GOL 11-100 prohibiting service, irrespective of sale, to
underage individuals. Today, this case would certainly have survived under the companion

statute to GOL 11-101, GOL 11-100, because it involved provision of alcohol to an underage

drinker).



CORPORATE PROMOTIONAL PARTIES: Whether Dram Shop liability attaches
to caterers who dispense liquor at “complimentary bars” set up at corporate promotional parties
has received little attention or discussion in the case law. Clearly, even if the intoxicant is not
paying for the liquor, the caterer has been paid by the corporate host, and the entire event is,
essentially, an economic exchange to promote business interests. One lower court case, in an
unreported decision, held that the Dram Shop law should not apply in such situations. See
LeConte v. LVMH Moet Hennessy Louis Vuitton, Inc., 2009 WL 1568087 (New York Supreme
Ct 2009). In LeConte, Dram Shop claims were dismissed for lack of a “sale,” where the
Plaintiff- guest who was present at a promotional party with a complimentary bar, was assaulted
by an intoxicated party guest. The Court rejected the Plaintiff’s argument that because the event
was part of the company’s marketing plan, there was a profit motive, and therefore, a “sale”
within the meaning of the Dram Shop Act. This decision appears to run counter to, and is
inconsistent with, the cases cited above where Dram Shop liability was upheld against caterers
who served complimentary liquor at open bars at social events.

COMPANIONS WHO PURCHASE THE LIQUOR FOR THE INTOXICANT: The
Dram Shop laws will not impose liability on a seller who sells alcohol to companions of the
intoxicant when the companions thereafter, unbeknownst to the seller, supply the liquor to a
visibly intoxicated person or underage drinker. See, e.g, Sherman v. Robinson, 80 N.Y. 2d 483,
591, N.Y.S. 2d 974 (1992) (convenience store owner who sold liquor to companions of
intoxicant had no duty to investigate the potential or possible consumers of the alcohol);
Remillard v. Louis Williams, 59 A.D.3d 764, 872 N.Y.S.2d 256 (3d Dep't 2009) (Hotel owner
was not liable under the Dram Shop Act for injuries to motorist caused by hotel guest at
Christmas party where evidence indicated that intoxicant never went to the bar to purchase the
alcohol, which was purchased by companions for the intoxicant); Bregartemer v. Southland, 257

A.D.2d 554, 683 N.Y.S.2d 286 (2d Dep't 1999) (GOL 1i-100 claim dismissed against



convenience store because Plaintiffs were unable to present any evidence of a direct sale of
aleohol by the store to the minor who was driving at the time of the accident).
II. ESTABLISHING PROOF OF VISIBLE INTOXICATION

Under GOL 11-100, Plaintiff is not only required to prove there was a commercial sale of
alcohol, but that the commercial sale was made to a person “visibly intoxicated.” The 1986
amendment to GOL 11-101 inserting the “visibly intoxicated” language was meant to require
that the seller have “sufficient notice” of the customer’s condition to have an opportunity to stop
alcohol service. Therefore, the Courts have repeatedly recognized that it is incumbent upon a
Plaintiff who claims Dram Shop violations to offer evidence that the party to whom the liquor
was sold acted or appeared to be intoxicated at the time of the sale. See Romano v. Staniey, 90
N.Y.2d 444, 661 N.Y.S.2d 589 (1997).

Visible intoxication can be proved by circumstantial evidence and expert testimony.
Adamy v. Ziviakus, 92 N.Y.2d 396, 681 N.Y.S.2d 463 (1998) (jury verdict for Plaintiff upheld
where Dram Shop expert’s testimony was buttressed by police officer’s testimony of visible
intoxication observed at scene of accident shortly after the intoxicant left the restaurant);
Marconi v. Reilly, 254 A.D.2d 463, 678 N.Y.S.2d 785 (2d Dep't 1998) (experts affidavit,
together with eyewitness testimony, was sufficient to raise a triable issue of fact as to whether
there was “visible intoxication™ at the time the Defendant was served alcohol). It is important to
note that the testimony of a toxicologist with regard to the visible effects caused by high blood
alcohol content, without other circumstantial evidence or direct testimony in support, will not
make out a prima facie case of “visible intoxication.” See Romano v. Stanley, 90 N.Y.2d 444,
661 N.Y.S.2d 589 (1997) (motorist's submissions were not deficient merely because there was
no eyewitness proof that driver had exhibited signs of intoxication. but affidavit of motorist’s
expert asserting that she must have exhibited symptoms of intoxication in light of blood alcohol

level had no probative force); Sullivan v. Mulinos of Westchester, Inc., 73 A.D.3d 1018, 901



N.Y.S.2d 663 (2d Dep't 2010} (although proof of a high blood alcohol content does not, without
more, provide a sound basis for drawing inferences about a person’s appearance or demeanor, an
expert’s opinion concerning visible intoxication coupled with supportive deposition testimony
was sufficient to defeat defendant’s application for summary judgment).
HABITUAL DRUNKS AND MINORS UNDER GOL 11-101
GOL Section 11-101 not only creates a cause of action against those who sell liquor to a
visibly intoxicated person, but, when read in conjunction with Section 65 of the ABC Law,
provides a cause of action for sales to an “habitual drunkard” or any minor actually or apparently
under the age of 21 years. See GOL 11-101; ABC Law Section 65; Matalavage v Sadler, 77
A.D.2d 39, 432 N.Y.S.2d 103 (2d Dep't 2009). GOL 11-101 requires a sale of alcohol. In
contradistinction, GOL 11-100 (furnishing alcohol to minors) does not require a sale. In addition,
it has been specifically held that GOL 11-101 (the “sale” statute) supports a cause of action
against the vendor for injuries resulting from the sale of liquor to an underage person, even when
the intoxicated minor is concededly sober at the time of sale. See Powers v. Niagara Mohawk
Power. Corp., 129 A.D.2d 37, 516 N.Y.5.2d 811 (3d Dep't 1987). By analogy, therefore, sales
of liquor to an habitual drunkard would not require visible intoxication at the time of the sale.
III. PROVING CAUSATION IN DRAM SHOP CASES
After establishing a SALE, and proving the intoxicant was VISIBLY INTOXICATED,
the Dram Shop plaintiff must establish a causal connection between the intoxication and the
injury. In order to show that the damages suffered by the Plaintiff arose out of the intoxication of
a person to whom alcohol was illegally sold, however, there need be only some “reasonable or
practical connection” between the sale of alcohol and the resulting injuries. Proximate cause, as
must be established in conventional negligence cases, is not required. See, e.g., McNeill v Rughy

Joe's, Inc., 298 A.D.2d 369, 751 N.Y.S.2d 241 (2d Dep't 2002); Catania v. 124 In-To-Go, Corp.,



287 A.D.2d 476, 731 N.Y.S.2d 207 (2d Dep't 2001) Iv. fo appeal dism. 97 N.Y.2d 699, 739
N.Y.S.2d 99 (2002).
SOCIAL HOST LAWS: FURNISHING ALCOHOL TO A MINOR

In 1983, the New York legislature enacted GOL 11-100 as a sister statute to GOL 11-
101.  GOL [1-100 imposes civil liability upon any person who unlawfully “furnishes” or
“‘assists in procuring” alcoholic beverages to a person under the age of 21. GOL 11-100; (see L
1983, Chapter 641, effective October 23, 1983.) Significantly, GOL 11-101 does not require a
sale of liquor, thereby opening the door to liability for social hosts who cause or permit underage
drinking on their watch at social occasions where no money changes hands. See McCauley v.
Carmel Lanes, Inc., 178 A.D.2d 835, 577 N.Y.S.2d 546 (3d Dep't 1991).

The elements of the claim are straightforward. The statutes speaks in terms of
“furnishing” or “assisting in procuring” the alcohol for the minor. “Assisting in procuring” has
been interpreted to include using one’s own money, or even contributing money with others to
the purchase of alcohol for the minor. See Bregartemer v. Southland, 257 A.D.2d 554, 683
N.Y.S.2d 286 (2d Dep't 1999). No liability attaches, however, if the adult is a mere passive
participant at a party where minors happen to be drinking. In addition, the Defendant must
know, or have reasonable cause to believe, the persons receiving the alcohol are under the age of
21. See Sherman v. Robinson 80 N.Y.2d 483, 591, N.Y.5.2d 974 (1992) (A convenience store
operated by defendant which sells alcoholic beverages may not be held liable under General
Obligations Law §§11-100 or 11-101 for personal injuries resulting from an indirect sale of
alcohol to a minor). If the defendant is reasonably unaware of the alcoholic consumption by the
minor, or did not authorize its consumption on his premises, no liability will attach. See Lane v
Barker, 241 A.D.2d 739, 660 N.Y.S.2d 194 (3d Dep't 1997) (GOL 11-100 claims dismissed
where the parents whose minor held a party with underage drinking did not procure or furnish

the alcohol that was consumed at the party. nor did they provide funds for that purpose);



Guercia v Carter, 274 A.D.2d 553, 712 N.Y.S.2d 143 (2d Dep't 2000) (summary judgment to
parents granted where they neither knew of underage drinking on their premises when daughter
hosted party, nor furnished alcohol to any minors); Lombart v. Chambery, 19 A.D.3d 1110, 797
N.Y.S.2d 216 (4th Dep't 2005) (GOL 11-100 claim dismissed where Defendant was a passive
participant who merely knew of the underage drinking, but did nothing to encourage it);
McGlymn v. St. Andrew v. Apostle Church, 304 A.D.2d 372, 761 N.Y.S.2d 151 (lst Dep't 2003)
iv. to appeal den. 100 N.Y.2d 508, 764 N.Y.S.2d 385 (2003) (party at Church hosted by
parishioner where underage drinking occurred; Church not responsible under 11-100 because it
did not play an indispensable role in making the alcohol available to underage persons; claims
against adults at the party dismissed because they were “passive participants,” who merely knew
of the underage drinking and did nothing to encourage it; claims against Defendant who procured
and furnished the beer, however, survived summary judgment); Fantuzzo v Attridge, 291 A.D.2d
871, 737 N.Y.5.2d 192 (4th Dep't 2002) (parents not liable under GOL 11-100 where party was
arranged by underage child while parents were out of town and parents neither furnished nor
procured the alcoholic beverages for anyone at the party, nor was there evidence that they were
aware of, or had given permission for, the consumption of alcoholic beverages on their premises
by minors. Claims against underage daughter survived, however, because she admitted aiding
the procurement of the alcohol served at the party to the underage guests.)

Under both GOL 11-100 and 11-101, the alcohol must be directly furnished to the
underage drinker, not provided to surrogates or companions who then provide the alcohol to the
minor. See Sherman v. Robinson, 80 N.Y.2d 483, 591, N.Y.S.2d 974 (1992) (the General
Obligations Law is explicit in limiting liability for injuries caused by an intoxicated minor to the
unlawful supply of alcoholic beverages to that person); Fox v. Clare Rose Beverage, Inc., 262
A.D.2d 526, 692, N.Y.8.2d 658 (2d Dep't 1999) lv. to appeal den. 94 N.Y.2d 755, 701 N.Y.S.2d

711 (1999) (claims against beverage distributor under GOL 11-101 dismissed because distributor
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did not directly sell beer to the intoxicant, but did sell to his companions); Ahigian v. Davis, 6
A.D.3d 956, 774 N.Y.S.2d 845 (3d Dep't 2004) /v. to appeal den. 3 N.Y.3d 608, 786 N.Y.S.2d
811 (2004); (GOL 11-100 and 11-101 claims dismissed against convenience store which sold
alcohol to adult who then provided same to underage driver who was in the car and not visible
to the convenience store counterman through the store’s window); Dafrymple v Southland Corp.,
202 A.D.2d 548, 609 N.Y.S.2d 284 {2d Dep't 1994) (convenience store owner not responsible
for personal injuries resulting from an indirect sale of alcoholic beverages to a minor absent any
knowledge that the alcoholic beverages would be consumed by the particular minor.)
DRAM SHOP LIABILITY FOR SELLERS OF FAKE OR SIMULATED LICENSES

A seller of a simulated or fake license to an underage individual is not legally responsible
under the Dram Shop Act Section 11-100 for furnishing or assisting in procuring alcoholic
beverages. Efv. Cumberland Farms, Inc., 148 A.D.2d 821, 538 N.Y.S.2d 657 (3d Dep't 1989).
(Note, however, that there is a proposed law which was introduced to the New York State
Legislature in 2013 to extend Dram Shop liabilities to purveyors of fake licenses. See NY
Legislature Bill s2334-2013, which was referred to the Judiciary Committee in January 2014 for
further consideration).

SUFFOLK COUNTY SOCIAL HOST LAWS

Suffolk County Code Sections 294-6, 294-7 and 294-8 represent the Suffolk County
Legislature’s attempt to rein in underage drinking and driving. Section 294-8 makes it unlawful
for any person over the age of 18 who owns or rents a private residence to knowingly allow
alcoholic consumption by a minor. The Code mandates that the adult take reasonable corrective
action if it becomes apparent to the adult that underage drinking is taking place on his or her
property. *“Reasonable corrective action™ is defined to include demanding that the underage
drinker refrain from further drinking, and contacting the police or the minor’s parents.

Exceptions to the no drinking rule include the consumption of alcohol for religious purposes or

11



the consumption of alcohol when the minor’s parents are present and expressly consent to the
drinking. Violators are subject to fines up to $500.00. See Alotta v Diaz, 2014 WL 2106254
(Supreme Court Suffolk County 2014) (claims under Dram Shop Law 11-100, [1-101 and
Suffolk County Dram Shop laws dismissed against mother whose 14-year-old daughter and
friend surreptitiously left the house and consumed alcohol, ultimately resulting in an accident;
plaintiffs failed to demonstrate a lack of supervision in caring for the children entrusted to the
mother).

GOL 11-103 : INJURIES CAUSED
BY THE ILLEGAL SALE OF CONTROLLED SUBSTANCES

GOL 11-103 provides, in essence, a Dram Shop Claim against any person who caused or
contributed to another’s impairment by unlawfully selling or assisting in procuring a controlled
substance for that person. In this context, “assisting in procuring” means that no sale is
necessary. Merely furnishing the controlled substance is sufficient for liability. See Terriginov.
Zaleski, 144 Misc.2d 474, 544 N.Y.S.2d 283 (Sup. Ct. Monroe Cty. 1989) (GOL 11-103 is not
limited to commercial sales of drugs. and any transfer of a controlled substance, such as
marijuana. without remuneration or receiving something of value in return. is sufficient to
subject person to liability.) Actual and punitive damages are recoverable under the statute.

COMMON LAW DUTY TO PROTECT/
SUPERVISE PERSONS ON PROPERTY

Dram Shop liability is statutory. Alcohol providers are not responsible in the common
law for furnishing alcohol to intoxicated persons who then go on to cause injuries. That is not to
say, however, that there are no common law theories of liability applicable to landowners when
an injury is caused by an intoxicated person. The common law does generally impose a duty on
landowners, including bar and restaurant owners, to protect third persons from dangerous
conditions on their property, which includes the duty to protect third persons from injuries

caused by an intoxicated person. In addition, in appropriate circumstances, adults have a

12



common law duty to supervise minors and protect them from guests who become intoxicated at
the adult’s home.

A landowner is only responsible for injuries caused by an intoxicated guest if the injuries
occurred on the landowner’s property, or in an arca under the landowner’s control, and
even then, only when the landowner had the opportunity to supervise the intoxicated guest. See
D’dmico v. Christie, 71 N.Y.2d 76, 524 N.Y.S. 2d 1 (1987) (landowners have a common law
duty to control the conduct of third persons, including intoxicated guests, on their premises when
they have the opportunity to control such persons and are reasonably aware of the need for such
control): Panzera v. Johnny's 11, 253 A.D.2d 864. 678 N.Y.S.2d 336 (2d Dep't 1998) (question
of fact whether bar was responsible in the common law to protect patron from shooting by
intoxicated fellow patron); Huyler v. Rose. 88 A.D.2d 755, 451 N.Y.8.2d 478 (4™ Dep't 1982)
appl. Dism., 57 N.Y.2d 777, 1982 WL 195047 (1982) (a property owner has the common law
duty to control the conduct of persons present on his property when he knows that he can and has
the opportunity to control the third partics' conduct and is rcasonably aware of the necessity for
such control).

No commen law claim lies. however. after the intoxicant leaves the premises of the
landowner. See Martino v. Stolzman, 18 N.Y.3d 903, 941 N.Y.S.2d 28 (2012) (no common law
liability when intoxicated guest backed his car out of landowner's driveway and into tralfic
causing motor vehicle accident); Lombart v Chambery. 19 A.D.3d 1110, 797 N.Y.S.2d 216 (4"
Dep't 2005) (no common law liability for vehicular accident which occurred miles away from
landowner’s home); Sheehv v Big Flats Comnnmnity Day, Inc., 137 A.D.2d 160, 528 N.Y.S.2d
213 (3d Dep't 1988) aff'd. 73 N.Y.2d 629, 543 N.Y.S.2d 18 (1989) (no landowner liability where
accident occurred 200 yards from landowner's premises); See generally, Milosevic v. O'Donnell,

89 A.D.3d 628 934 N.Y.8.2d 375 (1st Dep't 2011) (employer won dismissal of claim arising out
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of employee’s intoxicated assault because there was no evidence the employer controlled the
premises such that it could be held responsible for the injuries).

Similarly, adults who are entrusted with the care of minor children have a duty to
adequately supervise those children, and the duty to supervise can arise in the context of injuries
caused by alcohol intoxication. See Parslow v. Leake, 117 A.D.3d 55, 984 N.Y.S.2d 493 (4%
Dep't 2014) (Ilosts of parties where alcohol is consumed on premises they own or occupy risk
exposure 1o liability under two separate and distinct theories of negligence: the duty to control
the conduct of third persons for the protection of others on the premises; and the duty imposed
on adults to adequately supervise intoxicated minors): Aquino v. Higgins, 15 N.Y.3d 903, 912
N.Y.S.2d 571 (2010) (question of fact whether parents appropriately supervised intoxicated
minors).

For example. In Adguino, supra, numerous 13 and 14 ycar-old children were at a party
hosted by a parent. No alcohol was to be permitted but, unbeknownst to the parent-defendants,
the children consumed alcohol in the basement and several became intoxicated. The parent-
defendants lcarned of the consumption of alcohol and intoxication when they went into the
basement at the end of the party and observed beer cans. The parent-defendants then attempted
to ensure that all of the minor guests had a sale ride home. The minor plaintiff was injured in a
car accident after leaving the parent-defendants' home. The Court of Appeals denied the parents’
motion for summary judgment concluding that there was a triable issue of fact whether the
parent-defendants “properly supervised [the minor guests'] departure from the premises.”

PARTIES WHO MAY SUE

The Dram Shop statute runs in favor of those persons injured in “person, property, means
of support, or otherwise.” The statute does not create a cause of action for the party whose
intoxication caused the injury. That is, the drunken party cannot sue for his own injuries.

Similarly, if the intoxicant dies, the estate of the deceased intoxicant cannot sue for the
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intoxicant’s death. Interestingly, however, the dependents of the intoxicated person may sue the
supplier of the alcohol for their own "loss in support” occasioned by the death of the intoxicant.
See, e.g. Powers v Niagara Mohawk Power Corp. 129 A.D.2d 37, 516 N.Y.S.2d 811 (3d Dep't
1987); Sheehy v Big Flaty Community Day, Inc., 137 A.D.2d 160, 528 N.Y.5.2d 213 (3d Dep't
1988) aff'd. 73 N.Y.2d 629, 543 N.Y.S.2d 18 (1989): Maralavage v. Sadler, 77 A.D.2d 39, 432
N.Y.S.2d 103 (2d Dep't 1980). Note. however, that the potential plaintiffs who can recover for
“loss of support” by virtue of the death of the intoxicant are NOT limited to the decedent’s
statutory wrongful death distributees, or only those he had a legal duty to support. Instead. the
right to recover extends to any person who lost the decedent’s support. See Rutledge v.
Roclowvells of Bedford, 200 A.D.2d 36, 613 N.Y.S.2d 179 (2d Dep't 1994) (stepchild who had
been receiving support from decedent not barred from recovery under Dram Shop law).
THE GUILTY PARTICIPANT DEFENSE

The Dram Shop laws do not permit recovery for one who actively causes or procures the
intoxication of the person responsible for the accident. That is the “guilty participant™ who
affirmatively causes the intoxication of the tortfeasor cannot then profit from his wrongdoing
when he is injured by the intoxicated tortfeasor. See Powers v Niagara Mohawk Power Corp.,
129 A.D.2d 37, 516 N.Y.S.2d 811 (3d Dep't 1987) (friends who contributed to the purchase of
beer precluded from suing for injuries sustained when intoxicated driver involved in accident);
Pineda v. Javar Corp., 96 A.D.3d 731, 945 N.Y.S.2d 763 (2d Dep't 2012) /v. to appl. Denied 19
N.Y.3d 813, 954 N.Y.S.2d 8 (2012) (where the plaintiff procured the alcohol for the intoxicant,
the plaintiff is precluded from recovering against the tavern owner under the Dram Shop Act).

To be a guilty participant, however, requires more than just being a mere drinking
companion. See Mitchell v. Tavlor, 19 N.Y.2d 338, 280 N.Y.S.2d 113 (1967) (drinking
companion not precluded from suit because she neither purchased the drinks nor encouraged

intoxicant 1o drink more than he could tolerate).
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An interesting question is whether the tavern owner can implead the drinking companions
as third party defendants when the tavern owner is sued under the Dram Shop because the
companions assisted in procuring the alcoho! for the intoxicant. The tavern owner cannot. See
Luciere v Rahner, 29 Misc.3d 963, 909 N.Y.S.2d 329 (Supreme Court Nassau County 2010)
(Plaintiff sued intoxicant and tavern under Dram Shop theory. Tavern brought third party claim
against companions of the intoxicant who purchased alcohol for him despite the fact that he was
to be the designated driver for the group. The third party complaint against the companions was
dismissed because the companions did not have a legal duty to refrain from purchasing drinks for
their designated driver.)

LOSS OF SERVICES AND LOSS OF CONSORTIUM CLAIMS

Because the Dram Shop is a statutory cause of action and has no common law
complement, claims for loss of services and loss of consortium are not recognized. See Sullivan
v Mulinos of Wesichester, 73 A.D.2d 318, 901 N.Y.S.2d 663 (2d Dep't 2010).

ARTICLE 16, CONTRIBUTION AND COMPARATIVE NEGLIGENCE

In a Dram Shop Act case, the seller of the alcohol and the intoxicated tortfeasor may
claim contribution between themselves as to compensatory damages awarded to the injured
party. See CPLR 1401, Zona v. Oatka Restaurant & Lounge, Inc., 68 N.Y.2d 824, 507 N.Y.S.2d
615 (1986); Smith v. Guli, 106 A.D.2d 120, 484 N.Y.S.2d 740 (4" Dep't 1985); Herrick v Second
Cuthouse, Lid, 100 A.D.2d 952, 475 N.Y.S.2d 91, aff'd, 64 N.Y.2d 692, 485 N.Y.8.2d 518
(1984). In addition, the alcohol seller can seek contribution from a third party (aside from the
drunk) who was negligent in causing the accident. Weinheimer v. Hoffinan, 97 A.D.2d 314, 470
N.Y.S.2d 804 (3d Dep't 1983). If the injured party sues the intoxicated person, the intoxicated
person can seek contribution from the seller of the alcohol. Cresswell v. Warden, 164 A.D.2d

120, 484 N.Y.S.2d 740 (2d Dep't 1990).
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Exemplary damages are specifically provided for in GOL 11-101. Any exemplary
damages awarded, however, are not subject to contribution. See Smith v. Guli, 106 A.D.2d 120,
484 N.Y.S.2d 740 (4™ Dep't 1985).

Under Article 16 of the CPLR, defendants will be liable for their specific percentage of
fault for non-economic damages, unless a particular defendant’s liability exceeds 50% of the
fault. Article 16 applies in Dram Shop cases, except if the case falls into one of Article 16's
broad exceptions. See Spatz v Riverdale Greentree Rest., 256 A.D.2d 207, 682 N.Y.5.2d 370 (1
Dep't 1998); Van Viack v. Baker, 242 A.D.2d 704, 663 N.Y.S.2d 49 (2d Dep't 1997); Robinson v.
June, 167 Misc.2d 483 (N.Y. Sup. Ct. 1996). As between plaintiff and defendants, plaintiff can
always attempt to prove an exception to apportionment, such as "reckless conduct” on the part of
the bar. See Spatz v. Riverdale Greentree Rest., 256 A.D.2d 207, 682 N.Y.5.2d 370 (1" Dep't
1998) (court should have given the charge relating to plaintiff's “reckless disregard™ theory of
liability, to which the parties had consented, because a jury verdict for plaintiff on this theory
would have held the bar defendants fully liable for any judgment per CPLR 1602 [7]).

It has been held that plaintiff’s own percentage of comparative negligence will not be
deducted from the liability of the joint defendants to calculate whether a particular defendant is
more than 50% at fault. See Smith v. Guli, 106 A.D.2d 120, 484 N.Y.S.2d 740 (4"1 Dep't 1985).

The rule permitting contribution among defendants in a Dram Shop act case is different,
however, when the survivors of a deceased intoxicant sue the tavern or bar for "loss of support.”
Remember that one of the purposes of the statute is to protect the spouse and children of the
intoxicated person when they were deprived of the means of support as a result of his
intoxication. Where individuals unlawfully served alcohol are themselves injured or killed as a
result of the intoxication, the defendant-vendor (the bar) cannot obtain contribution from the
estate or the decedent's survivors for the negligence of the intoxicant. Sece, ¢.g., Coughlin v.

Barker Ave. Assocs., 202 A.D.2d 622, 609 N.Y.S.2d 646 (2d Dep't 1994); Bartlett v Grande, 103
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A.D.2d 671, 481 N.Y.S.2d 566 (4™ Dep't 1984); compare Zona v Oatka Rest. & Lounge, 68
N.Y.2d 824, 507 N.Y.S5.2d 615 (1986) (restaurant can obtain contribution from estate of drunk
driver, when his death was unrelated to the accident and was not the subject matter of the
lawsuit). The rationale for these holdings is that when the person served alcohol and the
decedent are one and the same, allowing contribution would enable the vendor to reduce its
liability for conduct that essentially amounts to its own wrongdoing--unlawfully providing the
alcohol.

Where, however, decedent driver and the intoxicant are not the same person, decedent's
fault is independent for the purposes of the Dram Shop Act. In that particular circumstance, the
verdict can be reduced by the non-drunk driver’s comparative fault in causing the accident with
the intoxicant, See Adamy v Ziriakus, 92 N.Y.2d 396, 681 N.Y.S.2d 483 (1998) (contribution
between defendants and plaintiff’s estate permitted in lawsuit brought by the estate where
deceased driver was not the intoxicant, but the driver of a second vehicle involved in the accident
who was allegedly a cause of the accident also).

STATUTE OF LIMITATIONS

Dram Shop cases under the GOL 11-101 are subject to the three year statute of
limitations period prescribed by CPLR 214(2). See Bongiorno v. D.I.G.I, Inc., 138 A.D.2d 120,
529 N.Y.S.2d 804 (2d Dep't 1988). Even where the plaintiff dies as a result of a car accident
caused by an intoxicant, the heirs complaining of loss of support have three years to assert their
claim, and are not bound by the two year wrongful death statute of limitations. Id.
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FAMILY COURT ACT

cntinuc to refuse such necessary services and is unwill-
ing to secure such services independently or otherwise
prepare for the child's return home; provided, however,
that if the court finds that adequate justification exists
for the. failurc to engage in or secure such scrvices,
including but not limitcd to a fack of child care, a lack of
tansportation, and an inability 1o attend scrvices that
onflict with thc parent's work schedule, such failurc
shall not constitute an_aggravated circumstancc; or
where 3 court has determined a child five days old or
jounger was abandoned by a parent with an intent to
wholly abandon such child and with the intent that the
child be safe from physical injury and carcd for in an
dppropriatc manner.

(k) “Permanency hearing” mcans a hearing held in
accordance with section onc thousand eighty-mine of
this act for the purpose of reviewing the foster care
status of the child and the appeopriatencss of the
permanency plan developed hy the social services dis-
frict or agency. .

{Added L.J970, c. 962, § 9 Amended L.197], ¢. 469,
8L L1972 ¢ 1013, §§ 1, 2; 1.1973 ¢. 276, § 32
[.1973, ¢. 1039, § 5; L1976, c. 666, § 27; L.1977, c.
S8 § 1; LJ981, ¢ 984. §1; LJO84, c 191, § 1,
L1985, ¢. 676, § 19; 1.1996, c. 309, § 276; L1999, ¢, 7,
i$ 39, 90, eff. Feb. 11, 1999; 12005, c. 3, pt A, § 8, off
Dec. 21, 2005; L.2G03, ¢. 3, pt. B, § 3, eff. Nov. 21, 2005:
L2006, c. 320, § 28, eff Nov. 1, 2006; L.2009, c, 329,
§ 1, off Aug. 11, 2000,)

" 1Soinoriginal. The word “or” probably thould be inacrtcd.

§ 1013, Jurisdiction

(») The farnily court has exclusive original jurisdic-
tion over praceedings under this asticle alleging the
abuse or neplect of 2 child,

(b) For the pratection of children, the family court
bas jurisdiction over proceedings under this article
notwithstanding the fact that a criminal court alse has
or may he exercising jurisdiction over the facts allcged
in the petition or complaint.

(c} In determining the jurisdiction of the court under
this article, the age of the child at the Hme the
proceedings arc initiated is controlling,

{d) In dctermining the jurisdiction of the court under
this articlc, the child nccd not be currently in the care or
custody of the respondent if the court otherwise has
jurisdiction over the maier,

(Added L1970, ¢. 962, § 9, eff May 1, 1970,)

§ 1014. Transfer to nnd from family cowrt; concur-
rent proceedings

(2) The family court may transfcr upon a hearing any
praceedings originated wnder this article to an appropti-
ate criminal court or may refer such proceeding to the
appropriite district attorney if it ¢oncludes, that the
processes of the family -coust are inappropriate or
insufficient. - The family court may continue the pro-
ceeding wnder this article after such transfer or reterral
and if the proceeding is continued, the family cours may

2|
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§ 1015-a

enter any prcliminary order, as authorized by section
one thousand twenty-scven, in order to protect the
interests of the child pending a final order of disposi-
tion.

(b} Any criminal complaint charging facts amounting
to abuse or neglect under this article may be transferred
by the criminal court in which the complaint was made
to the family court in the county in which the ceiminal
court 1§ located, unless the family court has transferred
the proceeding to the criminal court. The family court
shall then, vpon a -hearing, determinc what further
action is apprapriate. After the family court makes this
determination, any criminal complaint may be trans-
ferred back to the criminal court. with or without
retention of the proceeding in the family court, or may
be retained solely in the family court, or if there appcars
10 be no basis for the complaint, it may be dismisscd by
the family court. If the (amily court determines a
petition should be filed, procecdings under this act shall
be commenced as soon as practicable,

(c) Nothing in this article shall be interpreted to
preclude concurrent procecdings in the family court and
a eriminal court.

(d) In uny hearing conducted by the family court
under this section, the court may grant the respondent
or potcatial respondent tesimonial immunity in any
subscquent criminal court proceeding.
fAdded L.1970, c. 962, § 9. Amended L. 1972 ¢ 10146,
§4) :

§ 1015. Venue

(a) Proccedings under this article may be originated
in the county in which the child resides or is domiciled
at the time of the filing of the petition or in the county
in which the person having custody of the child resides
or is Jdomiciled. For the purposes of this scetion,
residence shall include a dwelling unit or facility which
provides shelter to homeless persons ot Camilies on an
Cmergency or temporary basis.

(b) If in another procecding under this act the court
dircets the filing of an abusc or neglect petition, the
venue provision of the article under whieh the other
procceding is brought and the provisions of part seven
of article onc shall apply.

(Added L1970, ¢. 962, § 9. Amended L1987, ¢ 97,
§71)

§ 1015-a. Canrt-ordered scrvices

ln any proceeding under this arricle, the court may
order a social services official to provide or arrange for
the provision of services or assistance to the child and
his or her family to facilitate the protection of the child,
the rehabilitation of the family and. as appropriate, the
discharge of the child from fostcr care. Such order
shall not include the provision of any service or
assistance to the child and his or her family which is not
authorized or required to be made awajlable pursunnt to
the comprehensive annual services program plan then in
effect. In any order issued pursuant to this section the
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§ 1021

of the petition and of the hearing that will be held
pursuant to scction one thousand twenty-seten of this
article shall bc given o the parent or legally responsible
person. Unless the child is returned sooner, a petition
shall be filed within three court days from the date of
removal. In such a case, a hearing shall be held oo later
than the next court day after thc petition is filed and
findings shall be made as required pursuant to section
on¢ thousand twenty-scven of this article.

(Added L.1970, c. 962, § 9. Amended L1980, ¢. §43,
§ 217 L.1990. ¢. 205, § 1;-L.2005,c. 3, pt. 4, § 12, off.
Dee. 21, 2003.)

§ 1022, Prelimivary orders of court before petition
filed

(a) (i) The family court may cnter an order dirceting
the temporary removal of a child from the place where
hc or she is regiding befare the filing of a petition under
this article, if (A) the parent or other person legally
responsible for the child’s care is absent or, though
present, was asked and refused to consent to the
temporary removal of the child and was informed of an
intent to apply for an order under this section and of the
information required by section one thousand twenty-
three of this part: and .

(B} the child appcars so to suffer from the abuse or
neglect of his or her pareat or other person legally
responsible for his or her care that his or her immediate
remaval is necessaty to avoid imminent danger to the
childs lifc or health; and

(C) there is not cnough time to file a petition and
hold a preliminary hearing under scction one thousand
twenty-scven of this part, :

(i) When a child protective agency applies to a court
for the immediate removal of a child pursuant to this
subdivision, the court shal} calendar the matter for that
day and shall continue the matter on successive subse-
quent court days, if necessary, until a, decision is madc
by the court. )

(ii) In determining whether temporary removal of
the child is necessary to avoid imminent risk to the
child’s life or hcalth, the court shall consider and
determine in its order whether continuation in the
child’s home would be contrary to the hest interests of
the child and where appropriate, whother reasonable
efforts were made prior to the date of application for
the order directing such temporary removal te prevent
or climinate the need for removal of the child from the
home. If the court determines that reasonable efforts
to prevent or elimingle the nced for removal of the
child from the home were not made but that the lack of
such efforts was appropriate under the circumstances,
the court order shall joclude such a finding,

(i) If the court determines that reasonable ciforts to
prevent or eliminate the need for removal of the child
from the bome were not made but 1hat such efforts were
appropriatc under the circumstances, the court shall
order the child protective agency to provide or arrange
for the pravision of appropriate services or assistance to

180
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the child and the child’s family pursuant to scction ane
thousand fiftcen-a of this article ot subdivision (c) of
this section,

(¥) The court shall also consider and determine
whetber imminent risk 10 the child would be eliminated
by the isswance of a temporary order of protection,
pursuant t0 section onc thousand twefnity-nine of this
part, dirccting the remaval of a person or persons from
the child's residence.

(vi) Any arder directing the temporary remaval of a
child pursuant to this section shall state the court’s
findings with respect to the neccssity of such removal,
whether the respondent was present at the hearing and,
if not, what notice the respondent was given of the
hearing, whether the respondent was represented by
counsel, and, if not, whether the respondent waived his
or her right to counsel.

(vii) At the conclusion of a hearing where it has been
determincd that a child should be removed from his or
her parent or other person legally respousible, the court
shall set the date ccrtain for an initial permanency
hearing pursuant to paragraph two of subdivision (a) of
section one thousand cighty-nine of this act. The date
certain shall be included in the written order issued
pursuant to subdivision (b) of this seetion and shall set
forth the date certain scheduled for the permanency
hearing. _

{b) Any written order pursuant to this section shall
be issued immediately, but in no event later than the
next court day following the removal of the child. The
order shall specify the facility to which the child is to be
browght. Except for good cause shown or unless the
child is soomer returned to the place where he or she
was residing, a petition shall be filed under this articte
‘within three court days of the issuance of the order.
The court shall hold' a hearing pursuant to section one
thousand tweaty-seven of this part no later than the next

AT
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court day following the filing of the petition if the F

respondent was not present, or was present and unrep-
resented by counsel, and has not waived his or her right

10 counsel, for the hearing pursuant to this section. §:.

(c) The family court, before the filing of a f:eliu'on
under this article, may enter an order authorizing the

provision of scrvices or assistance, including authorizing §

a physician or hospital to provide emergency medical or
surgical procedures, if (i} such proccdures are neces-
sary to safeguard the life or health of the child: and

{ii) there i3 not cnough time to filc a petition ‘and
hold a preliminary hearing under sectior one thousand

twenty-seven.  Where the court orders a social services Jj
official to provide or contract for services. or assistance B -

pursuant to this section. such order shall be limited to
services or assistance authorized or required to be made

available pursuant to the comprehensive annual services §

program plan then in effect,

(d) The person removing the child shall, coincident
with removal, give written notice to the parent or other

person legally responsible for the child’s care of the
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FAMILY COURT ACT

3 dght to apply to the family court for the return of the

dild pursuant to scction onc thousand twenty-cight of
this act, the name, title, organization, addrcss and
telephone number of the person removing the child, the
name and telephone number of the child care agency to
which the child will be taken, if available, the telephone
mmber of the person to be contacted for visits with the
¢hild, and the information required by section one
thousand twenty-three of this act.  Such notice shall be
personally served upon the parent or other person at
the residence of the child provided, that if such person
% not present at the child's residence at the time of
removal, a copy of the notice shall be affixed to the door
of such residence and a copy shall be mailed to such
person at his or her last kmown place of residence within
twenty-four hours after the removal of the child,  If the
place of removal is not the child’s residence, a copy of
the notice shall be personally served upon the parent or
person legally responsible for the child’s care forthwith,
or affited o the door of the child's residence and
wailed to the parent or other person legally responsible
for the child’s care at his or her last known placc of
residence within twenty-four hours after the removal,
The form of the notice shall be prescribed by the chicf
administrator of the courts.

_ () Nothing in this section shall be deemed to require
that the court order the temporary removal of a child as
acondition of ordering services or assistance, including
emergency medical or surgical procedures pursuvant to
subdivision (c) of this section.

{f) The court may issuc a tcmporary order of protec-
tion pursuant to section ten hundred rwenty-nine of this
article as an alternative to or in conjunction with any
ather order or disposition authorized under this section,
{Added L.1970, ¢, 962 § 9. Amended L.19582, c. 379,
$L L1937 ¢ 776, §§ 1, 2; LI938 e 178, § 3;
L1958, ¢ 327, § 1; L.1988. c. 673, § 1; L.1989. c. 727,
¥2 L1990, c. 171 § 1; L.2005, c. 3, pt. 4, § 13, off.

4 Dec 21, 2005)

§ 1022-a. Preliminary orders; notice and appoint-
ment of counsel

At a hearing held pursuant to section ten hundred
wenty-two of this act at which the cespondent is
present, the court shall advise the respondent of the
illegations in the application and shall appoint counsel
for the respondent pursuant to section two hundred
sory-two of this act where the respondent is indigent.

{Added L.1990, ¢. 336, § 2.)

§ 1023, T'rocedure for fssuance of temporary ovder
Any person who may originate a proceeding under
this article may apply for, or the court on its Own motion
may issuc, an order of temporary removal under section
one thousand twenty-two or one thousand twenty-seven
or an order for the provision of services or assistance,
including emergency medical or surgicaf proccdures
pursnant to subdivision (c) of scction ome thousand
rwenty-iwo, or a temporary order of protection pursuant
to section ten hundred twenty-ninc. The applicant or,

23
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§ 1024

wherc designated by the court, any other appropriate
persen, shall make every reasonable .cffort, with duc
regard for any necessity for immediato protective action,
to inform the parent or cther person legally vesponsible
for the child’s care of the intent to apply for the order,
of the date and the time that the application will be
made, thc address of the court where the application
will be made, of the right of the parent or other person
legally responsible f{ur the child's carc to be present at
the application and at any hearing held thereon and, of
the right to be represemied by counsel, including
pracedures for abtaining counsel, »f indigent,

(Added L.1970, ¢. 962, § 9. Amended L.1973, c. 039,
§ 6 LI987,c.776,§ 3; L1988 ¢ 527, § 2: L.1983, .
673, § 2 L.1990.¢. 170, § 1)

§ 1024, Emergency removal without court order

(a) A pcacc officer, acting pursuant 10 his or her
special duties, police officer, or a law cnforccment
official, or a designaled employec of a city or county
department of social scrvices shall take all necessary
measures to protect a child's life or health including,
when appropriate, taking or keeping a child in protec-
live custody, and any physician shall motify the local
department of social services or appropriate police
authoritics to take custody of any child such physician is
treating, without an order under scctinn one thousand
twenty-two of this article and without the conscnt of the
parent or other person legally responsible for the child's
care, regardless of whether the parent or other person
legally responsible for the child's care i3 absent, if (i)
such person bhs reasonable cause to belicve that the
child is in such circumstance or condition that his or her
continuing in said place of residence or in the care and
custody of the parent or person legally responsible for
the child’s care presents an imminent danger fo the
child’s life or health; and

(ii) there is not time enough to apply for an order

- under section one thousand twenty-two of this article.

{b) If a pcrson autharized by this section removes or
keeps custady of a child, he shall (i) bring the child
immediately to a place approved for such purpose by
the local social scrvices department, unless the person is
a physician treating the child and the ¢hild is or will be
presently admitted to a hospital, and

(if) make every reasonable cfort to inform the
parcnt of other person legally responsible for the child's
care of the facility 1o which he has brought the child,
aod

(it} give, coincident with removal, written notice to
the parent or other persoa legally responsible for the
child’s care of the right to apply 10 the family court for
the rcturmn of the child pursvant to scction onc thousand
tweaty-eight of this act, and of the right to be represent-
¢d by counsel in proceedings brought pursuant to this
article and procedures for obtaining counsel, if indigent.
Such notice shall also include the name. title, organiza-
tion, address and tclephone number of the person
remgving the child, the name. address, and telephone

181
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number of the authorized agency to which the child will  {§ 1025. Repealed. L1970, ¢. 962, § 8, eff. Moy L¥nrder of disposition and s
be taken, if available, the telephone number of the 19701 drourt days, if necessary, vn
person to be contacted for visits with the child, and the ‘ . . Sitourt, »

information required by scction one thousand twenty-  § 1026. Action by the appropriate person desigoais i) In any such casc
three of this act. Such notice shall be personally served by the court and child protective agency upn aved, any person orig
upon the parent or other person at the residence of the cmergency removal _%3his article shall, or the altg
child provided, that if such person is not present at the (3) The appropriate person designated by the coSifiy, or the court on jts own
child’s residence at the time of removal, a copy of the  or a child protective agency when informed that thet @il any time after the pet
notice shall be affixed to the door of such residence and has been an emergency reraovdl of a child from his 285 Tiéther the child’s intcrest
a copy shall he mailed to such person at his or her Jast her home without court order shall (i) make c¢efff@!final order of dispositit
known place of residence within twenty-four hours after  reasonable cffort to communicate immediately with Ix8icheduled for no later than
the removal of the child. If the placc of removal is not child’s parent or other person legally responsible for Hi88implication for such hearing
the child’s residence, a copy of the potice shall be  or her care, and : (iii) In any case under th

personally served upon the parent or person legally (ii) except in cascs involving abuse, cause a child 218850t ‘heen removed from |
responsible for the child's carc forthwith, or affixed 10 remgved to be retarned, if it concludes there is not388Berson Iegally responsible 6
the daor of the child’s residencc and mailed to the  pmineqt risk to the child’s health in so doing. Incx*ii@fisinating a4 proceeding
parent or other person legally tesponsiblc for the child’s  nyolving abusc, the child protective agency may recor orney for the child may
care at his or her last known place of residence within  end 1o the court that the child be rcturned or thal 9&8dvm motion may order, a t
twenty-four h‘;"‘ﬁ ;.ftcr the removal.l }?‘n ?ﬂ";ldam of  peiition be filed. . tion is filed to determi
such serviee shall be filed with the clerk of the court : o - requi jon, i
] ! : . : but need nd i require protection, i
within twenty-four hours of serving such notice exclusive cogzl)iﬁgetlt;:lﬁ:ﬁ:ﬁ?ﬁiﬁ?ﬁ%ﬁiﬁn section g REGuld s s
of weekends and holidays pursuant to the provisions of ) giving of a written promise, without sccurity, of : on legally rcsponsible
this section, The form of the notice shall be prescribed parent or other person legally respansible for the chi ition. Such hcanng
L R Sl e LB Gl care that he or she will appear at the family court 4! han the next court ¢
atn ;;fﬁda\nt of service a5 Tequred. oy lhmfsm&tdn:;;;;: time and place specificd in the recognizance and n2 i hearing has been mad:
shall not constitute grounds for return of the child. ) " onire him or her to bring the child with hin2S%()’ Notice of a hearing:
(iv) inform the court and make a report pursuant 10 her. _ ion one thousand twent

title six of the social services law,' as saon as possible. (c) IE the child protective agency for any reason b). (i) Upon such hear
{c) Any person or institudon acting in good faith in not return the child under this section after an emerget dval js necessary o §
the removal or kecping of a child pursuant to this  cv removal pursuant to scction one thousand twealre d’s life or health, it st
scction sball have immunity fror any liability, civit or  four of this part on the same day that the childz aval of the child. If
criminal, that might otherwise bc incurred or imposed  removed, or if the child protcetive agency. conchudei 1§ rmination that remova
as a result of such removal or keeping. appropriate after an cmergency rcmov?l pursuant * St >diately inquire as lo t
(d) Where the physician keeging a child in his section one thousand twenty-four gf this part, it & T e,.locq.l somgl serviees
d din puys the | F d g tment of social  CAUse 2 petition to be filed under this part ao latcr is@8c"child, including any no
custody pen gact'lonbyn G loca e O 00, the nowt court day after the child was temoved. Tl the child’s grandpareo
srvices o appropri(c polcs AOTLSs ocs 0 e Ty ordc an extemsion, only opon gond cclicion one thouand s
institution, he shall notify the person in charge of the shown. of up to three court days from he date of st shall also Inquire a5
institution. or his desipnated agent, who shall then child’s removal. A hearing shall be held no later LngS 1-a'gc of five, has identif
becomc res ible { gth p hS » T such child the next court day aftcr the petition is filed and _ﬁnd::g L ”Plallycd a significant p
ponsible lor the lurther care of su * shall be made as requircd pursuant to section o whether any reaponde)
(e) Any physician keeping a child in his custody  thousand twenty-seven of this part. A '.'gx‘ent has identificd
pursuant to this section shall have the right to keepsuch  (4dded L1970, ¢ 962, § 9. Amended L.1973, ¢ il% 1ty: shall include wheth
child in his custody until such time as the custody of the  § 8 1.71987, c. 478, § 1; L.1988, ¢. 233,§ 1; L.20! d has expressed an i
child has been transferred to the appropriate police 3 pr. 4, § 14, eff Dec. 21, 2005.) i . for the child or in &
authorities or the social services official of the city or : . i - Upon completion o
county- in which the physician maintains his place of ~ § 1027. Hearing and preliminary orders after fliegy eS8 iffd or place the child:"
business. [f the social services official receives custody petition DRI - ~with the local com
of a child pursuant to the provisions of this section, he (a) (i) In any case where the child has becn he court roay dircct s
shall promptly inform the: parent or. other person  moved without court order or where therc hay bes drside with a relative
responsible for such child’s care and the family court of  hearing pursuant to scction one thousand twentyts dicated a desire to b
his action. this part at which the respondent was not present:i dd further direct sw
(Added L.1970, c. 962, § @. .4mended L.1973, c. 1039, was not represented by counsel and did.aot waiveli énj_ops pf the office of
§ 7. L1976, c. 880, § 9; L.1980, c. 843, § 218; L.1982, her right to counsel, the family court shall hold 15 cnece an investig
e 379, § 2; L.1985, c. 677, § 29; L.1987, ¢ 162:§.1;  hearing. Such hearing shall be held na later thay or ather suitable
L.198% ¢ 727, § 3: L.1990, ¢ 170, § 2; L.2009, c. 329, ncxt court day after the filing of a petition to dete rand: tl-!crcafter expe:
$ 2, eff Aug. 11, 2009.) \vhem:rmme clhi.ld’l;ligte]:e;tlsa rl:cn.ur:il pl’O&Cféll:;;l, lll::t- WEsach -relatn.'f DIl;- ot}:;r hs;:
= e st ; ing whether the child sho ¢ returne o pat Ster paren su
seciiflos:::nﬁm]-“. b “.dc e of D i o org other person legally responsible, pendigg a proval or. certificat
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ji- hild and the child’s family pursuant to scction onc
bamsand filteen-n or ag enumerated in subdivision (c)
# section one thousand twenty-twa of this article,
nm1h=tandmg thc fact that a petition has been fled.

lc) The court may issuc a temporary order of protce-
mptquuant to section tcn hundred tweaty-nine of this
ek as an alternative to, or in conjunction with any
bes ordor or disposition anthorized under this section.

“iff The court shall also consider and determine
Hetbit imminent risk to the child would be eliminated
q the issuance of u tempocary order of protection,
?'suant to scction ten hundred twenty-nine of this
e, directing the removal of a person or persons
foi the cliild’s residence, .
7_44!«! L1970, c. 962, § 9. _4mended L.1987, c. 469,
}Z L1988, c, 478, § 6 L.J988, ¢. 5327, § 5; L.J984, c.
6, § 3 L1989, ¢ 727, § 5; L1990, ¢ 140, § I
BRI ¢ 196, § 6; [.7902 « 697, § 1: L1994, ¢ 36,
2 1.2000, . 143, § I6. eff July J, 2000; L2010, c. 41,
-;’Jz,eﬁApnl 14, 2010.)

j 1025-a. Application of a relative to become a foster
' parent

a{a) Upon the application of a relative to become a
“wter parent of a child in foster care, the court shall,
ibject 10 the provisions of this subdivision, hold a
brming 10 derermine whether the child should be
f fliced with a relative in foster care.  Such hcearing shal
ey be held if:

i (} the relative is related within the third degrec of
c:msaﬁgumny to either parent;

(i) the child has heen temporarily remaved under

i part, or placed pursuant to section one rhousand
., fly-five of this article, and placed in non-relative foster
qar:

{if) the relative indicates a willingness to become the
fester parent for such child and has not refused
previously 1o be considered as a [oster paren! or

- cutodian of the child, provided, however, that an
f+ lnability to provide immediate casc for the child duc to
alack of tesources or inadequate housing, educational
‘o other arrangementy necessary to care appropriately
F for the child shall not constitute a previous refusal:
. () the local social services distrier has refused 1o
. place the child with the relative for reasons otber than
: the relative’s failure to qualify as a foster parent
. pumuant to the regulations of the office of children and
iy services: and
~ . {v) the application is brought within six months from

¥

M the datc the relative received notice that the child was

. beisg removed or had been removed from his or her
. home and no later than twelve monihs {rom the date
"that the child was removed.

: * () The court shall give duc consideration to such
application and shall make the determination as to

1§ whether the child should be placed in foster care with

the relative bascd on the best interests of the child.
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§ 1030

(¢) After such hcaining. if the court dctcrmines that
placcment in foster carc with the relative is in the hest
interests of the child, the court shall direct the local
commissioner of sqcial services, pursuant 10 regulations
of the office of children and family scrvices, to com-
mence an investigation of the home of the rclative
within twenty-four hours and thereafter expedite ap-
proval or certification of such relative, if qualified, as a
foster parent. No child, however, shall be placed with a
relative prior to final approval ur certification of such
relative as a foster parent,

(ddded L.2005, ¢ 671 § 3, eff March 15 2006.
Amended L2006, ¢ 12, § 2, offf March 13 2006.)

§ 1029. Temporary order of pratection

(a) The family court, upon thc application of any
person who may originate a proces¢ding under this
article, for good cause shown, may issue a remporary
ardér of protection, befare or after the filing of such
petition. which may contain any of the provisions
anthorized on the making of an order of prowection
under section one thousand fifty-six. I[ such order is
granied before the filing of a petition and a petition is
not filed under this article within ten days from the
granting of such order, the order shall be vacated. In
any case where a petition has been filed and an atrorney
for the child has been appointed, such attorncy may
make application for a tcmporary order of protection
pursuant to the provisions of this section.

(b} A temparary order of prorection is not a finding
of wrongdoing.

(c) The court may issuc or cxtend a tcmporary order
of protcction cx parte or on notice similtancously with
the issuance of a warrant directing that the respondent
be arrested and Lrought before the court pursuant to
section ten hundred thirty-scven of this article.

(d) Nothing in this section shall: (i) limit the power
of the court 10 order removal of a child pursuant to this
articlc where the court finds that there i3 imminent
danger to a child’s life or health; or (ii) limit the
authority of authorized persons to remove a child
without a court order pursuant to scction onc thousand
twenty-four of this article; or (iil) bé construed to
authorize the court o award permanent custody of o
child to a parent ar relative pursuant 10 a lemporary
order of protection.

(ddded L.1975, ¢. 495, § 1. Amended L. F081, ¢ 114
$ 19 L1987, ¢. 67,8 1y L1988, . 673, § 4 L.2010. c.
41, § 53, eff. Aprit 14, 2010.)

§ 1030. Order of visitation by a respandent

(a) A rcspondent shall have the right to reasonable
and regulazly scheduled visitation with 4 child in thc
icmporary custody of a social services official pursuant
to this part or pursuant to subdivision (d) of section one
thousand fifty-one of thig article, unless limited by an
order of the family court.

(b) A respondent whio haz not been afforded such
visitation may apply to the court for an otder requiring

185
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Chief Judge WACHTLER and Judges SIMONS, KAYE, ALEXANDER, HANCOCK, JR., and BELLACOSA concur.
631 “63TITONE, J.

Penal Law § 260.20 (4), which makes it a crime for anyone but a parant or guardian to furnish alcoholic beverages o 2
person who is undar the legal purchase age, does not give rise to an implied private right of action in favor of such a
person wha has been injured as a rasult of his or her own consumption of alcohol. Accordingly, since recovery under

632 ftraditional commaon-law tort principles is also preciuded on *632 this record, this minor plaintiff's complaint against the party
that furnished her with alcohol was properly dismissed.

On the evening of June 24, 1983, plaintiff Margaret Sheshy, who was then 17 years old, attended the "Big Flats
Community Days” celebration, an outdoor event that was sponsored by defendant Big Flats Community Days, Inc. (Big
Flats). According to the allegations in her complaint, Sheehy was served several beers in a beer tent operated by
defendant American Legion Ernest Skinner Memorial Post 1612 (American Legion). Sheehy claimed (hat she had not
been askad for proof of her age before she was admitted to the tent or served. At the time of the incident the legal age far
purchasing alcoholic beverages in New York was 19 (Alcoholic Beverage Control Law § 63 [former (1)), as amended by L
1982, ch 1589, § 1).

An affidavit submitted by one of Sheehy's witnesses alleged that she entered the American Legion baer tent for the
sacond time just before midnight and was served additional beers, although she was staggering and was vislbly
intoxicated. She then crossed the highway and entered the bar operated by defendant Oriscoll’'s Tavern, Inc, (Driscoll's),
where she was served another alcohalic beverage. When Sheehy attempted to cross the highway and return to the
grounds of the "Community Days" ¢elebration, she was struck by an automabile and severely injured.

Sheshy commenced the present action against Big Flats, American Legion and Driscoll's, claiming that their conduct in
serving her alcoholic beverages in violation of law was the proximate cause of the accident. Defendant American Legion,
the only defendant invalved in this appeal, denled the factual aflegations in Sheehy's complaint, alleging instead that
plaintiff had been asked for proof of her age before having been served and that she had displayed a false driver's license.
Defendant also claimed that Sheehy had immediately been told to leave the beer tent after she was recognized by
someang who knew her frue age.

In response to American Legion’s mation for summary judgment, Supreme Court dismissed Sheshy's agsarled causes of
633 action against that defendant.lll Viewing the complaint's “633 allegations and the supporting submissions in the light most
favorable ta Sheehy, the court nevertheiess concluded that neither her common-law claim nor tha clalm based upon a

vialation of Penal Law § 260.20 (412l was legally maintainable, The Appellate Division affirmed, holding that the existence
of a recently enactad statute providing for eivil fiability in cases involving the provisian of alcoholic beverages to individuals

L
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634

635

under the legal purchase age (General Obligations Law § 11-100) precluded any inference Lhat the Legislature intended a
judicially crealed right of racovery based upon the Penal Law provision (137 AD2d 160, 163-184). The court then granted
Sheehy leava to appeal to this court, certifying the fallowing question of law: "Did this court err as a maiter of law in
affirming the order of Supreme Court partially granting a motion by defendant American Legion * * * for summary judgment
dismissing the complaint against it?"

The primary Issue on this appeal, an issue on which there has been some disagreement among the Appellate Divisions
(compare, 137 AD2d 160, supra, with Stambach v Pierce, 136 AD2d 323), is whether a private right of action for damages
exists under Penal Law § 260.20 (4). At the time of Sheehy's accident, that statute imposed criminal penalties on any
parsan, other than a parent or guardian, who "gives or sells or causes 1o be given or sold any alcoholic beverage * * “to a
child less than nineteen years old" (Penal Law § 260.20 (4], as amended L 1982, ch 159, § 4) B Since Ihs statute does
not make express provision far civil damages, recovery under Penal Law § 260.20 (4) may be had only if 3 private right of
action may fairly be implied,

Of central impartance in this inquiry is the test set forth in Burns Jackson Miller Summit & Spitzer v Lindner (S9 N.Y .2d
314; see also, CPC Intl, v McKesson Corp., 70 N.Y.2d 268). Under that test, the essential factors to be considared are: (1)
whether the plaintiff is one of the class for whose particular benefit the statute was enacted; (2) whether recognition of a
private right of action would promote the lagistative purpase; and (3) whether creation of such a right would be consistent
with the legislative scheme {CPC Intl. v McKesson Comp.. supra, at 276-277; “834Burns Jackson Miller Summit & Spitzer v
Lindper. supra. at 329-331). It was the third prong of this test that led to a rejection of a private right of action in CPC intl, v
McKesson Corp,_(supra), one of the more recent applications of the Burns Jackson analysis. We reach the same result
here.

In this case, thera is no doubt that the first, and perhaps most easily satisfied, prong of the Burns Jackson test has been
met. The statutory provision criminalizing the provision of alcoholic beverages to those under the legal purchase age
{Penal Law § 260.20 [41), which is located within the Penal Law article dealing with offenses against children and
incompetants (Panal Law art 260), was unquéstionably intended, at least in par, to protect such individuals from the
health and safety dangers of alcahol consumption, dangers of which their limited expserience provides little warning (see.
Peopls v Arriaga, 45 Misc 2d 399, 401; Governor's Mem of Approval, 1985 McKinney's Session Laws of NY, at 3288,
quoted in Hechtrnan, 1985 Supplementary Practice Commentaries, McKinney's Cons Laws of NY, Book 39, Penal Law §
260.20, 1989 Cum Ann Pocket Part, at 87; see also, People v Martell, 16 N.Y.2d 245, 247). Plaintiff, who was under the
legal purchase age at the time of her accident, was clearly within this category.

Similarly, it cannot be deniad that recognition of a private right of action for civil dJamages would, as a general matter,
advarnce the lagisiative purpose. In making the provision of aleohol to individuals under the legal purchase age a crime,
the Legislature plainly intended to create a daterrent for those wha might, intentionally or carelessly, engage in the
proscribed conduct. Obviously, permitting civil damage suits for injuries arising from the same conduct would also further
this deterrent goal.

Thesa conclusions, howaver, do not end the inquiry. In addition to determining whether Sheshy was within the intended
protected ¢lass and whether permitting her claim would advance the legislative goal, we must, “most importantly,
[determine] the consistency of doing s0 with the purposes underlying the tegistative scheme” (Bums Jackson Miller
Summit & Spitzer v Lindner, supra, at 325 [emphasis supplied)). For, the Legislature has both the right and the autharity to
salect the methods to be used in efiectuating its goals, as well as 1o choose the goals themselves. Thus, regardless of its
consistency with the basic legislative goal, a private "635 right of action should nat be judicially sanctioned if it is
incampatible with he enforcement mechanism chosen by the Legislature or with some other aspect of the over-all

statutory scheme (see, CPC Intl. v MeKesson Corp., supra, at 276, 277).

In this case, in addition to establishing criminal penalties for the provision of alcoholic beverages to individuals under the

legal purchase age, the Legislature has deliberately adopted a scheme for affording civil damages to those injured by the
negligent or unlawful dispensation of alcohol. General Obligations Law § 11-101 (the Dram Shop Act), which applies only
to commercial alcohalic beverage sales (Q'Amico v Christie, 71 N.Y.2d 76), expressly provides for a right of action by any
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person “injured in person, property, means of suppont, or olherwise by any intexicated person” against the person who
unlawfully sold or assisted in the procuring of the intaxicated person's alcohol. Howaver, this statute has been held net to
authorize recovary in favor of the individual whose intoxication resulted from the unlawful sale (see, e.g., Mitchell v Tha
Shoals, fne.. 19 N.Y.2d 338, 340-341: Reuter v Flobo Enters. 120 ADZd 722; Aflen v County of Wesichester, 109 AD2d
478, appeal dismissad 66 N.Y.2d 915; Matalavaqe v Sadier, 77 AD2d 39: Mover v Lo Jim Cafe, 18 AD2d 8§23 affd 14
N.Y.2d 792).

Even more to the point, General Obligations Law § 11-100, which was enacted in 1983, pravides for recovery against a
parson who knowingly caused a young person's Intoxication by furnighing alcoholic beverages, with ar without charge,
"with knowledge or reasonable cause to balieve that such parson was [a person under the legal purchase age]."
Significantly, in enacting this statute, which specifically addresses the problem of civil damages resulting from youthful
alcahollc excesses, the Legislalure autharized suit only by persons "injured in petson, property, means of support, or
otherwise, by [the intoxicated person]”, the same language as that used in General Qbligations Law § 11-101. Since the
Legislature must be presumed to have been aware of the long-standing judicial construction of that language as
pracluding recovery by the intoxicated parsan, it is reasonable to infer that the Legislatura intended the same resull in
cases arising under section 11-100.

When this background is considerad, it becomes apparent that a private right of action in favor of the intoxicated minor
cannot fairly be implied from the prohibition contained in *636 Penal Law § 260.20 (4). Where the Legislature has not been
completely silent but has instead made express provision for ¢ivil remedy, albeit a narrower remedy than the plaintiff might
wish, the courts should ordinarily not attempt to fashion a different remedy, with broader coverage, on the basis of a
different statute, at jeast where, as here, the two statutes address the same wrong (see, CPC Intl. v MeKesson Corp.,
supra, at 282-283 [applying Federal law]; Carpenter v City of Plattsburgh, 105 AD2d 295, 298.299, affd 66 N.Y.2d 791,
Drinkhouse v Parka Cam., 3 MN.Y.2d 82). Indeed, it would be anomalous to infor from its silence that the Legislature
intended to permit a private right of recovery based upon the duty created by Penal Law § 260.20 (4) when that body has
s0 recently adoptad a specific statute on the same subject, which was clearly intended to exclude the class of injureds in
which this plaintiff falls.

Manifestly, the Legislature has already considered the use of civil remedies to deter the sale of alcoholic beverages to
these under the legal purchase age and has determined that the approach embodied in General Obligations Law § 1-100
is the most suitable. Recognizing a private right of action in favor of the intoxicated youth under Penal Law § 260.20 (4)
would be incensistent with the evident Isgislative purpase underlying the scheme embodied in General Obligations Law §§
11-100 and 11-101: to utilize civil penalties as a deterrent while, at the sama time, withholding reward from the individual
who voluntarily became intoxicated for his or her own irresponsible conduct. We cannat, and will not, use Penal Law §
260.20 (4) as a predicate for overriding this legislative policy judgment (cf., D'/Amijco v Christie, supra. at 84).

Turning to Sheehy's purported common-law ciaim, we conclude that it too is fatally flawed and was therefore properly
dismissed, Rejecting any argument that a duty exists to protect a consumer of alcohol from the resuits of his or her own
valuntary conduct, the courts of this State have consistently refused to recognize a common-law cause of action against
providers of aleoholic beverages in favor of persons injured as a rasult of their own voluntary intoxication (e.g., Wellcome v
Student Coop., 125 AD2d 393; Allen v County of Westchester, supra; Gabrielle v Craft, 75 AD2d 939; Paul v Hoagan, 56
AD2d 723; Bizzell v N.E.F.S, Rest., 27 AD2d 554, Mover v Lo Jim Cafa, stinra; Scatorchig v Cabuto, 263 App Div 304;
Vadasy v Feigel’s Tavern, 88 Mis¢ 2d 614, affd 55 AD2d 1011; see also, w_@dm_m*supra)

*637 An exception o the general comman-law rule that providers of alcoholic beverages have no duty to protect against
the consequences of voluntary intoxication has been recognized in cases where a property owner has failed to protect
others on the premises, or in other areas within the property owner's contral, from the misconduct of an intoxicated person,
at least when the oppartunity to supervise was present (see. D'Amice v Christie, supra, at 85 fand cases cited therein]).
However. thal exception has no application in a case such as this, which involves an attempt to recover by the person who
voluntarily became intoxicatad. Finally, while Sheehy now contends that a new exception ta the common-law rule should
be recognized when the person who became Intoxicated was under the legal purchase age (see. Dyrarski v U-Crast Fire
Dist.. 112 Misc 2d 344 see also, Allen v County of Westchester, supra, at 478), she did not make a simllar argument in the
court of first instanee, and we therefore have no occasion to consider it now.
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Aceordingly, the order of the Appeliate Division should be affirmed, with costs, and the centified question answered in the
negative,

Order affirmed, elc.

[1] Plaintiff Margaret Sheehy's clalms against Oriscoll's and Big Flats remaln pending. Additionally, Sheehy's mother's Dram Shop Act
clalm {see, Ganeral Qbligatians Law § {11-101) against all three defendanis ramains pending, as do thae potential cross claims anising from
that cause of actlon,

[2] Although tha complaint did not directly refer to Penal Law § 260.20 (4), we agree with the courts below that Sheehy's pleadings may
fairly be read to encompass a claim for a private right of action resulting from 2 viotatian of that provision,

[3] The statute has since been amended to reflect the ¢change In the legal purchase age from 19 to 21 (L 1985, ch 274, § 5).
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In the Matter of AUSTIN MARKEY, Respondent,
V.
SUSAN BEDERIAN, Appellant.

Appellate Division of the Supreme Court of the State of Naew York, Third Department.
Dacided July 20, 2000.
Cardona, P.J., Mercure, Spain and Lahtinen, JJ., concur.
Crew Il1, J.

Petltioner and respandent are the biological parents of two children, born in 1987 and 1989. The parties separated
permanently in December 1992 and, insofar as is relevant to this appeal, ultimately consented in January 1985 to joint
legal custody, with physical custody to respondent and visitation 1o pstitioner.

Beginning in January 1998, petitioner filed three madification petitions alleging, inter alfa, that respondent had interfered
with his visitation rights, impeded his teleptione access to the children and was abusing alcahol and sesking physical
custody of the minor children, Fellawing a lengthy hearing “817 at which the parties appeared and testified and the
children wera interviewed in camara, Family Court granted petitioner’s application and awarded petitioner sole legal and
physical custody, with libaral visitation to respondent. This appeal by respondent ensued.

We affirm. As the case law makes clear, "alleration of an established custody arrangement wiil be ordered only upon a
showing of sufficient change in circumstances reflecting a real nead for change in arder to ingsure the continuad best
interest of the child" (Matter of Van Hoesen v Van Haoesen, 186 AD2d 903; see, 8 ky v Bro 267 AD 7,898,
Matter of Crawson v Crawsop, 263 AD2d 658, 657)..8 Such a change in circumstances may be demonstrated by, inter
alfa, a deterioration of the relationship between the joint custodial parents (seg, e.g., Matter of Moreau v Sinles, 268 AD2d
811, 812, Iv denied 95 NY2d 752; Mattar of Gaudette v Gaudette, 262 AD2d 804, 803, Iv denied 94 NY2d 790; Ulmerv
Ulmer, 254 AD2d 541, 542), intarference with tha noncustadial parent's visitation rights andfor telephone access (see,
e.q., Brodsky v Brodsky, supra. at 898-899; Matter of Betancourt v Boughton, 204 AD2d 804, 806-807) or the exislence of
an alcohol or substance abuse problem (see, e.g., Matier of Weeden v Weeden, 256 AD2d 831, 832, fv denied 93 Nyad
804, Matter of ney v Mog, 243 AD2d 841). To that end, Family Court's factual findings traditionally are
accorded great deference and should be set aside anly whers they lack a sound and substantial basis In the recard (see,

Mastter of Moreau v Sirles, supra, at 812; Matter of Betancourt v Boughton, supra, at 8086).

Based upon our review of the record as a whole, we cannot say that petitioner failed 1o demonstrate a sufficient change in
circumsiances to trigger the best interest analysis undertaken by Family Court. In this regard, respondent argues that her
demonstrated misdeeds-—denying petitioner visitation on two occasions, relocating the children to a new residence and
refusing to provide petitioner with their address, enrolling the children in a new schaol district without consulting with
petitioner, failing to permit and/or facililata tetephone contact between the children and petitioner and abusing alcohol on
at lzast two occasions—amount to nothing mere than isolated incidents and fall far short of demonsirating 2 pattern of
persistent interference or abuse. While such incidents, standing alone, 818 indeed do not establish a persistent
interfarence with petitioner's visitation rights, a persistent denial of telephone access to the children or a pervasive problem
with alcohol.m respondent’s conduct does demeonstrate and reflect a pattarn of immature decision making and the
exercise of poor judgment. Such actions, taken together and viewed in the context of the embattlad and dsteriorating
relationship between the parties, constitute a sufficient change in circumstances to warrant modification of the then-

axisting custodial situation.&2]
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With respect to Famlly Court’s best interest inqulry, the record amply supports the court’s findings that the children’s best
interests would be served by awarding sole legal and physical custody to petitioner. The record plainly demonstrates that
the parties cannot work together in a cooperative fashion. thereby rendering joint legal custody inappropriate (see, Matter
of Jemmott v Jemmott, 249 AD2d 838, 839, Iv denied 92 NY2d 809). As ta physical custody, we reject respondent’s
assertlon that the record is not sufficiently develeped to permit this Court to assess the quality of home life the chlldren
would have with petitioner and his spouse and/or petitioner's ability to be an effeclive parent to the children. While much of
the evidence gathered at the hearing indeed centered around the assertad grounds for medification, sufficient testimony
was adduced to permit this Court to conclude that petitioner is financially and emotionally capable of providing for the
children’s various needs.

Morever, aithough by no means determinative, Family Court's award of custody reflected both the Law Guardian's position
(see, Maiter of Weeden v Weeden, 256 AD2d 831, 833, supra) and, as acknowledged by the parties, the chlldren’s
wishes. To the extent that the court-appolnted evaluator recommended that physical custody continue with respondent,
this recommendation was significantly undercut by the evaluator's teslimony on cross-examination, wherein he
acknowledged that petitioner could provide more structure and consistency for the *319 children and conceded that his
recommaendation may have been motivatad, in part, by sympathy for respandent.

In sum, we ars of the view that Family Court's findings have a sound and substantial basis in the record and, therefore, will
not be disturbed. Respondent's remaining contentions, to the extent not specifically addressed, have been examined and
found to be lacking in merit.

Qrdered that the order is affirmad, without costs.

{11 To the extent that Family Court's written decision daes not expressly racite this rule of law, it is apparent from a review thereof that
Family Court was aware of the parties' prior stipulation as to custedy and undertaok an appropriate evidentiary analysis.

21 Respondent submitted a letter fram a certified rehabilitation coungelor indicating that respendent “does not appear to have an alcahol
or substance diagnosis®.

[3] To the oxtent that respondent asserls there is no proef In tha record that the children have been harmed by her conduct, two points are
worth noting. First, we disagree with respandent's interpretation of the recerd evidence, Moreover, even aceepting that tha children have
not suffered significant harm in this regard, such a finding, although plainly relavant in agsessing respondent’s ability to be an affective
parent and in ascertaining to wham custady should be awarded, is of no moment in determining whather a sufficient change In
circumstances has been demonstrated in the first instance,
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50 A.D.2d 674 (1982)

George Comeau, Respondent-Appellant,
V.
Frank Lucas et al., Respondents, and Michael Ruggero, Appetllant-Respondent. (Appeal No. 1.)

Appellate Division of tha Supreme Court of the State of Naw York, Fourth Department.
Qctober 29, 1982
Present — Simens, J. P., Hancack, Jr., Callahan, Denrnan and Boomer, JJ.

Judgment unanimously reversed, on the law and facts, with costs to plaintiff, and a new trial granted, in accordance with
the following memarandum: Plaintiff George Comeau sustained a serious head injury as the result of an Intentional assault
by defendant Michael Ruggsro, a member of a rock band, wha was apparently in an intoxicated condition while playing at
a party held in the home of defendants Mr. and Mrs. Frank Lucas, In his action to recover damages, plaintiff alleged
negligence on the part of Mr. and Mrs. Lucas for failure to supervise a party given by their 16-year-old daughter Lori white
they were out of the cauntry, but for which they had glven their consent, daspite knowing that baar would be served; that a
rock band was engaged; and that many of the guests would be under 18 years of age. Plaintiff further alleged that Lori
was individually hiable as the agent of her parents for negligance in failing properly to supervise the party in her parents'
absenca, At the close of plaintiffs proof, the court granted summary judgment dismissing the complaint against the
Lucases, but held that Ruggero was liable for injuries inflicted on plaintiff as a matter of law. The jury awarded plaintiff
$250,000 compensatory damages and $30,000 punitive damages less a 10% reduction based on plaintiff's culpable
conduct in drinking and engaging in disruptive behavior. Plaintiff appeals from the trial court's order dismissing his
complaint against Mr. and Mrs. Lucas and Lori Lucas; from denial of his metion to amend his pleadings to conform to the
proof (CPLR 3025, subd [¢]); and to that portion of the court's charge which advised that the jury could reduce the amount
of damages in proportion to the ¢ulpable conduct attributed to the plaintiff (CPLR art 14-A). Defendant Ruggero appeals on
the grounds that the verdict is excessive, The court erred in dismissing plaintiff's causes of action for negligence against
Mr, and Mrs. Lucas. As recently staled in Huyler v Rose (88 AD2d 755): "A property owner ™ * " has the duty to controi the
conduct of persons present on his property when he "knows that he can and has the opportunity to control the third parties’
conduct and is reasonably aware of the necessity for such control' (Mangione v Dimine, 39 AD2d 128, _129; see, also,
Basso v Miller, 40 N.Y.2d 233, 241; Bartkowiak v St Adaiberi’s R. C. C h Soc., 40 AD2d 306)." We held there that the
trial court erred in dismissing the cause of action of a plaintiff Injured when a guest pushed him into a bonfire on premises
owned by defendants while plaintiff was attending a graduation party at the defendants’ home. We found that the plaintiff in
that case alleged sufficient facts to establish that the property owner defendants knew or should have known of the
necessity to control the conduct of the third-party defendant because of his intoxicated and otherwise combative state.
Similarly, we find in the present case that plaintiff has established a prima facie case that the Lucases breached their duty
as owners of the premises, who had an opportunily to ¢ontrol the party held by their minor daughter with their consent, and
that they reasonably should have been awars of the “675 necassity for such control. Whether defandants failed to exercise
due care in allowing their daughter to host the party under the circumstances of this case is a question of fact for the jury.
A Jury could reasonably conclude that it was foreseeable that someone would get drunk at the party, engage in a fight, and
cause injury to a third party. Additionally, piaintiff has made out a prima facie case of negligence against the Lucases for
fallure to supemse their daughter as the result of their pamctpanon in and consenl lo their child's tartious conduct (see

agent of her parents at the time plaintiff's injury occurred and, as such, owed plalntuff the same duty owed by her parents o
prevent an unreasonable risk of bedily harm (see 3 NY Jur 2d, Agency, § 295, p 114). The record indicates that Mr. and
Mrs. Lueas expressly placed Lori in control of the premises, authorized the party at their home, and gave a numbsr of
instructions to Lori with which she apparently complied. An infant has the capacity 10 acl as an agent (Restatement,
Agency 2d, § 21) and is responsible for her own torts, the applicable standard of care being that which ™it is reasonable to
expect of childran of like age, intelligence and experience™ (Prosser, Torts [4th ed], § 32, p 155). The courl did, however,
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act properly in instructing the jury regarding principles of camparative negligence pursuant to CPLR article 14-A and in
denying plaintiff's motion to amend the complaint to conform to the proof pursuant to CPLR 3025 (subd [c}). To have
permitted an amendment to the pleadings at the close of plaintiff's proof in order fo allege an agency ralationship between
defendant Ruggero and the Lucas family would have unduly prejudiced defendants. Nevertheless, our ruling is without
prejudice to renewal of the motion if plaintiff be so advised. Since the case must be remitted for a new trial, we need not
address defendant Ruggero's argument that the jury verdict was excessive. We note only that punitive damages are not
subject to apportionment.
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v.
SUSAN BEDERIAN, Appellant.

Appoliate Divislon of the Suprems Court of the Stato of New York, Third Dapartment.
Reoaded July 20, 2000.
Cardona, P.1,, Mercure, Spain and Lahlinen, JJ.. concur

Craw 1. 3.

Pelitioner and respondent are the biological parants of two children. born in 1987 and 1989, The panies separated
parmmanontly In Decembar 1992 and, insofar as is relevant 10 thus appeal. ukimately consented in January 1995 1o joint
tagal custedy, with physical custody 1o respondent and vigilation 10 palitioner.

Beglnning 10 Junuary 1994, pettoner filed three madificalion petitons alleging, inter aha, that respandent had interfered
wilh his vigitation rights, impedesd his telophone access 1o tha children and was abusing alcohol and seeking physical
custody of the minor children. Following a tengthy hearing “817 at which the partigs appeared and testificd and the
¢hildren were intarviawad in camara, Family Court granted palilioners applicalion and awardad petitioner sole lagal and
physical custady, with liberal visiation to respondent. This appeal by respondent ensued,

We affimn. As the case law makes cicor, "alteration of an established custody asrangament will ba ordered only upon a
showing of sufficient change in circumstances refecting a real nead far change In order to insura the conlinued best
interzat of tho chitd” (Maner of Van Hoosen v Van Hoesen, 186 AD?Zd 903. see, Brodaiy v Brogaky, 267 AD2d BI7, 808,
Mattur of mwmmmenznmmm Such a change in circumstancas may be demonsirated by, inter
afig, 8 doterioration of the relationship batweon the joint cusiodiel parents (soe, e.g.. Mattar of Morgay v Sirfes, 268 AD?q
811,812, Iv denied 95 NY2q 752; Manor of Gaydetts v Gandelte. 287 AD2d 804, 605, tv denidd 84 NY2J 790: pimer v
Uimer 254 AD2d 541, 542), inteterence with the noncustodial parent’s visitation rights and/or telephona Bccess (see,
©.0.. Smdaky v Brogsky, suprs. a1 B98-899: Manter of Betancolrt v Boughton, 204 AD29 804, 906-807) of tne existence of
an alcohol or subsianca abuse problem (see, 0.9., Matter of Weagen v Weedan, 256 AD2d 831, 832, Iv denied 83 NY2d
804: Metiar of Mogpey v Moongy, 243 ADIq 840, §41). To that end, Family Couns tactusl findings tradilionally are

accorded great deference snd should be sot aside only where they lack a sound and sutsianlal bests i the record {(sew,

Matior of Moreay v Sirlgs supm, at 812. Mstter of Setancoist v Bovghton, suors. gt 806).

Basod upon our reviaw of the record os a whole, we cannol say thul palilioner fwlad W demonstrate a sulliclent change in
circumstances Lo thggar tho best interest analysis undeniaken by Family Court. In this (egard, respondent argues that her
demenstratod misdesds—denying petiboner visilation on two occasions, relocating the chikiren 10 a new residence and
rafusing to provide petitioner with their sddress, anrolling the children in a8 naw school district without consulting with
pebiionar, tailing to permit and/or tacililate ialephone contact batwen the children and petitioner and abusing alcohol on
sl least two occasions—amount 10 nothing more ihan Isolated incidents and (sl far shorl of demonstrating a pattemn of
persisient interference of abuse. While auch incidents. standing alone, "816 indeed do nol establish a persisient
etfurence with petitioners visitation rights, a parsisient denial of telep: to the children or & porvasive problem
with alcohol Bl respandont's conduet does dumonsirate and reflect a patiom of immature deision making and the
suercrse of poor judgment. Such actions, taken tagether and viewed in the context of the embatiled and detenorating
rolationehip between the parties. constiude a sufficiant change In circumstances to werant modification of the then-

axisling custodial snuation

:::,h, r:;p:’:‘ z ::r::y N:t:;': h:: interest inquiry. the record amply supports the court's findings that the children's best
% portes ey o m: Ing 20k lagal and thsk:al tustody to pelitionsr. The record piainly demonstrales that
o o togathering mopar:’u;e f;s:uon. thereby randering joint legal custody inappropriate (see, Manar

: : enied 52 NY2d 809}, As to physical custody, wa reject res £
aasertion that the rocprd is not sufficienly deveioped to penmit this Court 1o assess the qua)l‘;ty of h:,me Iuep;:d::::ren
would‘havl with petitioner and his spouse andior pethionar's ability o be an efleclive parent 1o the children. While much af
the evidence gathered ai the heanng ingeed centarad sround the asasrted grounds for modification, sul‘ﬁcla.nl testimony

was adduced to permut this Court 1o conclude that pati i ;
chidren's verlous needs. petiionar i3 financislty and emationally capable of providing for the

M ; .
( s:;ech;"t:?:'unh by no means getamminative. Family Court's award of custody reflected both the Law Guardian's position
. pedp J, supra) and, a3 acknowledged by the parties, the chidroen's
::n“:hre::. To the extent that the court-appointed evalualor recommended that physical custody conlinue with respondent,
i cc:emmendauun was significanity undercut by the evaluator's testimony on cross-examination, wherein he
owl dgec.l that petitioner could provide more Structurg and consistency for the *¥19 children and concaded that his
fecommendation may have been motivaled. in pari, by sympathy for respondent.

" " N .
r‘no :::h:fuare of :;es v:e\: that Family Court's findings have a sound and substantial basis in the record and. theretors, wil

rbed. Respondent’s remaining conentians, to the extent no i i .
founc 3 e tatng o | spacifically addressed, have bean examined and
Ordered that the order is afliemad, without cosis.

l;l.! Ta the exlent that Famlly Court's written decleton does net axpressly recite thiz niba of law. It Is appacant from a review thersof thal
ety Coun was awarg of the parties’ prior sip 135 o y and an appropriate svidentiaty analysis

2] Respandont submiited 3 lener from a certfiod ruhabil
tntian counselar indicating thal sespondent "dows not appear 1 have an alcohol
o a:

3! To tne wxtent that ruspondont ascens ther 15 No proatin thg rucurd that ha chikdren have been harmod by hor conduet, two points are
worth noting. First, we disagroe with respondent's interpreiasan of o 1acord Qvidunce, Morsover, even accaping that the 'dulldron haviy
not suifered significant Rarm in this fegard, such a finding, akhough plainly relevant in asgessing rospondunt’s abilty 1o be an effoctive
parant and in ascariaining lo whom custody should be avarded, {3 of no momant in detenmining whothor 3 sutficient change in
ocumstances has been o 4 in tha fleat Inst
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